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E complete in this issue publication of the 

VV report of the Commissioners of Code Re- 
vision, 

A further examination and study of the report 
impresses us very favorably with the manner 
in which the commissioners have performed 
the duty imposed upon them “To examine 
the Code of Procedure of this State and 
the codes of procedure and practice acts in 
force in other States and countries and the 
rules of court adopted in connection there- 
with,” so as to enable them to discharge 
the duty incumbent upon them by the act, “ To 
report thereon to the next Legislature in what 
respects the civil procedure in the courts of this 
State can be revised, condensed and simplified.” 

The report indicates careful and laborious 
study of the history of procedure and gives a 
summary of the practice in other states and also 
of the procedure in other countries, followed 
by a review of procedure in this State, and con- 
cluding with a recommendation for a general 
revision of the Code of Procedure, following 
substantially the recommendations made on be- 
half of the committee of the Bar Association 
last year, out of which the appointment of the 
present Commission arose. 

The historical review is carefully compiled 
and will be valuable for reference upon that 
subject. 
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The portion of the report treating of prac- 
tice in other States will serve as a valuable in- 
dex to the revisers of procedure, as indicating 
the statutes of other States of the Union, refer- 
ring to the different enactments and giving a 
summary of those States which have codes and 
those still using the common law method of 
procedure. 

The body which shall ultimately take up the 
matter of revision, will find it necessary and 
desirable to make a close and careful study of 
each one of the codes referred to with a view to 
ascertaining in what respect it may contain pro- 
visions desirable to be introduced in our own 
procedure. The same is true with reference to 
the procedure in other countries, more particu- 
larly that in England, where, under the Judica- 
ture act, as amended, it has been found the 
business of the courts can best be carried on 
under a brief statute, supplemented by rules 
framed by the courts or under the direction of 
the judges. 

The conclusion at which the Commissioners 
arrived, “ That the history of the development 
of civil procedure in this State shows that the 
time has arrived when it will be convenient and 
for the public interest to undertake a re-ar- 
rangement and more thorough classification and 
a revision of our entire Civil Procedure,” is in 
line with’ the views of the profession as ex- 
pressed during the past three or four years, 
and follows the suggestions made by the State 
Bar Association and New York City Bar Asso- 
ciation, as to the necessity for amendment and 
revision. 

The statement of general statutes which 
should be included in a practice act, is also 
valuable as suggesting the manner in which the 
different statutes relating to practice are scat- 
tered through the Session Laws. 








2 THE ALBANY LAW JOURNAL. 








It will be part of the work of the revisers to 
collate these statutes and embody them in a 
completed Code. 

We may, therefore, regard it as substantially 
settled that a revision of the Code of Procedure 
is not only desirable but necessary and that it 
will be undertaken at an early day. The ques- 
tion which presents itself to the profession, 
therefore, is as to the manner in which the work 
shall be undertaken and to whom shall be con- 
fided the selection of proper persons to carry 
it on in accordance with the wishes of the bar. 
The preliminary work has, as we have seen, 
been carried on by the Commissioners of the 
Statutory Revision, but it would evidently be 
casting upon them a burden which they ought 
not to be asked to bear to place in their hands 
a revision which must necessarily extend over 
a period of twoor three years, and which should 
be carried on in a most careful manner to the 
substantial exclusion of all other work by those 
who take the matter in hand. 

Still another reason of a public nature will 
almost necessarily prevent the work from being 
carried on by the Commissioners of Statutory 
Revision, namely, the great necessity for an im- 
mediate completion of the work of revision of 
the General Statutes. This, together with the 
labor of drafting and revising bills presented to 
the Legislature, will make it a practical impos- 
sibility for the present Commission to undertake 
the work. 

In view of these facts, it is a question worthy 
of very serious consideration whether the super- 
vision of the work should not be committed to 
such members of the courts as may be thor- 
oughly competent, by reason of their learning 
and experience, to suggest what is most desir- 
able by way of amendment and revision. No 
body of men can be so competent as that selec- 
ted from the judges of our highest coxirts to de- 
termine whether the Code should contain a 
complete system of practice as is attempted in 
the present Code, or whether the practice act 
should contain the more general rules and prin- 
ciples, to be supplemented by rules of court as 
in England and in some of the states. It is 
quite true that the work of revision could not 
be performed by the members of the court, but 
they certainly could supervise whatever might 
be done, and select such persons as would be 








most proper, in their opinion, for that purpose, 
having also power of removal and change in 
such a way as to enable them to secure the ser- 
vice of members of the profession best qualified 
for the work. 

This question is an important one to the pro- 
fession, since it is imperative that the revision 
should be carried on in the most thorough man- 
ner by persons most competent for the task, 
and that when completed it shall be not only 
the most perfect Code of Procedure in existence, 
but as nearly as possible an ideal system of 
practice. 


The Court of Appeals handed down decis- 
ions in all cases argued before it on Thursday, 
December 19, so that the court, with the two 
new judges on the bench, will commence fresh 
on the new year. Among the important cases 
which were decided was that of Losey v. Stan- 
ley, in which the court, among other things, 
holds that future legal estates in lands not 
covered by a trust, but created to take effect 
in possession on the termination of a prior 
trust estate for life, are not within the provis- 
ions of the Statute of Uses and Trusts declaring 
that every valid express trust shall vest the 
whole estate in the trustees. Another import- 
ant point decided was that a court of equity 
has no inherent power to direct a mortgage of 
the real property of infants; its power in this 
respect being purely statutory. The opinion 
seems to be especially important and to involve 
many interesting qnestions, while the opinion 
of Judge Andrews is scholarly and succinct. 
The material part of the decision is as follows: 

This appeal presents a question of broader 
interest than attaches merely to the pecuniary 
rights of the parties to the litigation. It in- 
volves a consideration of the power of the 
Supreme Court in dealing with the real prop- 
erty of minors, and the extent of its jurisdiction 
in directing a sale or mortgage of their prop- 
erty. By the will of Elizabeth J. Stanley a 
trust was created in the real property of which 
she died seized, during the life of her son, 
James W. Stanley, for his benefit, with remain- 
der to his children or their descendants living 
at his death, and in default of such issue to cer- 
tain other specified devisees. James W. Stanley 
was unmarried at the death of his mother and 
the remainder to his children was contingent 
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until the birth of issue. He subsequently 
married and there were two children of the 
marriage (the infant defendants) who were liv- 
ing when the mortgage in question was execu- 
ted. Under the will, the first born child of 
James W. Stanley took at its birth a vested 
estate in remainder in the land devised, subject 
to open and let in after-born children as they 
severally came into being, and such vested 
remainder became a fee simple absolute in the 
children living at the death of their father. 
(1 Rev. St. 723, $13; Moore v. Little, 41 
N. Y. 66; Williamson v. Berry. 8 How. [U.S.] 
495-) The estate in the children of James W. 
Stanley was a legal estate. The estate of the 
trustee was for the life of James W. Stanley 
and terminable at his death. The will created 
two distinct legal estates in the devised prop- 
erty, viz., an estate in the trustee for the life of 
the beneficiary, with the right of possession and 
to receive the rents and profits during the con- 
tinuance of the trust, and an estate in remain- 
der which became vested on the birth of 
The trustee had no 
power over the estate in remainder except such 
as may have been given him by the will. He 
could not sell or incumber it or in any way by 
his own act alter or affect the interests of the 


children as before stated. 


remaindermen unless authorized by the will. 


The provision of the Statute of Uses and. 


Trusts (1 Rev. St. 729, $60), declaring that 
every valid express trust shall vest the whole 
estate in trustees, is by settled construction 
limited to the trust estate, and has no applica- 
tion to future legal estates in lands covered by 
the trust, to take effect in possession on the 
termination of the trust. The trustee in the 
present case had an estate for the life of James 
W. Stanley, and it was this estate and this only 
(Stevenson v. 
The will of Elizabeth 
J. Stanley conferred on her executor and 


which vested in the trustee. 
Lesley, 70 N. Y. 512.) 


trustee a power to sell the real estate devised, 
if deemed by him advisable so to do for the 
purpose of investment of the proceeds. It 
gave him no power to sell the lands for the 
payment of debts, or for any other than the 
It conferred no power to 


specified purpose. 
mortgage, and it is not claimed nor could it be 
reasonably contended that the mortgage in 
question can be sustained as an exercise of the 





(Albany 
Fire Ins. Co. v. Bay, 40 N. Y. 9; Bloomer v. 


power of sale contained in the will. 


Waldron, 3 Hill, 361; Rogers v. Rogers, 111 
N. Y. 228.) When, therefore, theapplication for 
leave to mortgage the premises in question was 
made to the court by James W. Stanley, October 
15, 1888, the infant defendants were vested with 
a legal estate in the remainder in the premises, 
and the trustee had no power under the will to 
sell or otherwise affect or incumber their estate 
for the purposes specified in the application. 
We shall pass without comment the question 
urged upon us, that the appointment of James 
W. Stanley, the sole beneficiary of the trust, as 
the trustee, was unauthorized and void. We 
entertain some doubt whether a trust is void 
in its inception where the instrument creating 
the trust appoints the sole beneficiary the trus- 
tee, but we have no doubt that the appointment 
of the beneficiary as trustee by the court, on the 
death or resignation of the testamentary trustee, 
does not extinguish the trust. The incompati- 
bility of the two relations united in the same 
person is evident. Whether a trust so consti- 
tuted in the first instance may not be sustained, 
leaving it to the court to substitute a compe- 
tent trustee, will need consideration when the 
question directly arises. (Rogers v. Rogers, 
supra; Woodward v. James, 115 N. Y. 346.) 
We come to the main question, and that is 
whether the court, either by virtue of an in- 
herent or statutory power, could, upon the 
application made in this case, authorize James 
W. Stanley to bind the estate of the infant 
That the Su- 
preme Court, acting as a court of equity, 


remaindermen by mortgage. 


possesses an inherent jurisdiction for some pur- 
poses over the persons and estates, real and 
personal, of minors, cannot, we think, be suc- 
cessfully controverted. The origin of the 
jurisdiction of the Court of Chancery in Eng- 
land over the persons and estates of infants is 
involved in some obscurity. The better opin- 
ion seems to be that it grew out of the transfer 
by the crown to the chancellor of the super- 
vision theretofore exercised by the king as 
parens patrié over persons who by reason of 
non-age, were incapable of acting for them- 
selves. (See 2 Sto. Eq. Jur. § 1327, ef seg.) 
The chancellor intervened for the protection of 
minors and their property, and the precedents 
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are numerous where the chancellor authorized 
the application of their property for their edu- 
cation and maintenance, and, at times when 
the interests of the infants seemed imperatively 
to require it, permitted even the capital of a 
fund belonging to the infants to be anticipated 
or broken in upon for such or similar purposes. 
(Harvey v. Harvey, 2 P. Wms. 21; Saunders 
v. Vautier, 4 Beav. 114; Rocke v. Rocke, 9 
Beav. 66; Zn re Bostwick, 4 Jo. Ch. gg.) But 
this power of management and disposition ex- 
ercised by the chancellor (if not always so) 
came to be regarded as extending only to the 
personal estate of infants and to the income of 
their real property. It did not extend to the 
binding of the inheritance. The question 
came before Lord Hardwicke in Taylor v. 
Phillips (1 Ves. 229) and he said: “There is 
no instance in this court binding the inherit- 
ance of an infant by any discretionary act of 
the court. As to personal things, as in the 
composition of debts, it has been done; but 


never as to the inheritance; for that would be. 


taking on the court a legislative authority, do- 
ing that which is properly the subject of a pri- 
vate bill.” And in Russell v. Russell (1 Mol- 
loy, 525) the lord chancellor of Ireland said : 
“T have no authority to bind an infant’s legal 
estate. This was decided long ago by Lord 
Hardwicke in Taylor v. Phillips. The chan- 
cellor has never since attempted to deal with 
the legal inheritance of infants. without the aid 
of Parliament.” The subject of the inherent 
jurisdiction of equity over the estates of in- 
fants was considered by Nelson, J., in his dis- 
senting opinion in Williamson v. Berry, supra, 
which upon this point, has been frequently 
referred to with approval. Speaking of the 
powers of management and control over the 
property of infants vested in courts of chancery, 
he says: “They relate to their personal and 
the income of their real estate, the court having 
no power to direct the sale of the latter for 
their maintenance and education; that power 
rests with the legislature.”” The doctrine has 
been frequently declared in this State that a 
court of equity has no inherent power to direct 
the sale or mortgage of the real property of in- 


fants, and ‘that its power in this respect is 
(Rodgers v. Dill. 6 Hill, 
415; Baker v. Lorillard, 4 N. Y. 257; Forman 
v. Marsh, 1 id. 544; Horton v. McCoy, 47 id. 


purely statutory. 


their benefit. 





26; Jenkins v. Fahey, 73 id. 355, 361.) The 
obiter remarks of Ch. Kent on this subject in 
Matter of Salisbury (3 Jo. Ch. 348) and in 
Hedges v. Riker (5 Jo. Ch. 163) are contrary 
to the general current of authority. 
books are explicit in stating the modern doc- 
trine on the subject. (Pom. Eq. Jur. § 1309; 
Bispham’s Eq. $549.) The question of the 
inherent power of a court of equity to order a 
sale of an infant’s real property, upon the 
theory of a supposed benefit to him is quite 
distinct from its acknowledged power in the 
enforcement and protection of trusts and from 
the power of courts in the exercise of their 
ordinary jurisdiction to establish or enforce 
rights of property between parties to a litiga- 
tion, whether infants or adults. 

Having reached the conclusion that the 
order made in the case has no support in the 


The text 


inherent jurisdiction of the court over the estate 
of the infant defendants, it remains to consider 
whether it can be sustained under any statu- 
tory authority. ‘The legislature possesses what- 
ever power as parens patria was in England 
lodged in the sovereign over the estates of in- 
fants, consistent with constitutional limitations. 
From the origin of the State government the 
legislature enacted 
upon courts in certain cases and under careful 
restrictions the power to order the sale or 
mortgage of the real property of infants for 
The petition presented to the 
in this case asked that the order be 
granted “pursuant to the statute in such case 
made and provided,” but no specific statute 
was referred to. On the argument at the bar 
the only statutory authority relied upon to sus- 


has statutes conferring 


court 


tain the order was the sixty-fifth section of the 
Statute of Uses and Trusts, as amended by 
chapter 257 of the Laws of 1886, 
section declared that: “ When the trust shall 


The original 


be expressed in the instrument creating the es- 
tate, every sale, conveyance or other act of the 
trustee in contravention of the trust shall be 
absolutely void.” ‘This was plainly a provision 
for the protection of the trust estate against 
destruction or impairment by the unauthorized 
act of the trustee. The estate to which the 
section refers is the trust estate, that is, the es- 
tate held under the trust. It did not in the 
nature of things comprehend legal estates in 
remainder in the same land taking effect on 





Ay 
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the termination of the trust. It needed no 
statute to protect remaindermen as against 
any sale or conveyance by the trustee. It per- 
haps added nothing to the protection of the 
cestul que trust beyond that given by the com- 
mon law. But it was a statutory expression of 
a rule which would challenge the attention of 
the trustee and of persons dealing with him in re- 
pecttothetrust. But the material point is, that 
the legislature, in enacting the section, was deal- 
ing with transactions by the trustee in respect to 
the trust estate. The trust estate, in.a case 
like the present, was the estate for the life of 
the beneficiary named. An attempted sale or 
conveyance by the trustee of the estates in 
remainder would, doubtless. be ineffectual, but 
this would be so for the reason that the trustee 
would have no estate in remainder to sell or 
convey, and not because such sale or convey- 
ance would be in contravention of the trust. 
The estates in remainder would be outside of 
and not within the trust. The amendment of 
1886 relaxed somewhat the stringency of the 
original section. It added a proviso giving 
power to the Supreme Court to authorize any 
trustee to “mortgage or sell any such real 
estate whenever it shall appear to the satisfac- 
tion of said court or a judge thereof that it is 
for the best interest of the said estate so to do, 
and that it is necessary and for the benefit of 
the estate to raise by mortgage thereon or by a 
sale thereof funds for the purpose of preserving 
or improving such estate.” But the amend- 
ment in no wise vested in the court a compul- 
sory power to order the sale or mortgage of 
estates outside of the trust. It makes no re- 
ference to infants or persons incapable of act- 
ing for themselves, and if the construction 
claimed could be sustained it would authorize 
the court to order the sale or mortgage of the 
estates in remainder of adults without their 
consent, for the purposes specified, which 
would be plainly unconstitutional. (Powers v. 
Bergen, 6 N. Y. 358; Brevoort v. Grace, 53 id. 
245.) ‘The scope and purpose of the section 
and amendment is plain. It was to vest in the 
court the power to order a sale or mortgage, 
which, under the section as it originally stood, 
it might not possess, when necessary to pre- 
serve and improve the trust estate, and this 
purpose is emphasized by the circumstance 





that notice of the application is required by 
the final clause of the amendment to be given 
only to the beneficiaries of the trust. It is 
claimed that the case of Morris (63 Hun, 619), 
which was affirmed in this court without opin- 
ion (133 N. Y. 693), is adverse to the construc- 
tion here given to the section as amended. 
The principal question argued in that case 
seems to have been whether certain assessments 
for local improvements were to be borne by 
the trust estate alone or should be apportioned 
between the trust estate and the estate in re- 
mainder. ‘The opinion in the General Term 
did not refer to the question here considered. 
If that case should seem in any aspect to con- 
flict with the construction we now place upon 
the statute we think it ought not to be followed. 
It would be most dangerous to establish a con- 
struction of the statute of 1886, which would 
make it possible to deprive infants of their in- 
heritance by hurried and informal proceedings, 
such as were taken in this case, and that too 
on the application of a party hostile in interest, 
and who by the general rule of law was bound 
to pay the ordinary taxes and improvements 
upon the property. 

This decision does not leave the court with- 
out power upon the applicatiou by or in behalf 
of infants whose property is in danger of being 
lost by the failure of duty of a life tenant to 
pay taxes or make improvements, or for other 
reason, to intervene for their protection. The 
provisions of the Code (Sec. 2348 e¢ seg.) for 
the sale or mortgage of the real estate of in- 
fants are ample for such contingencies. They 
are in the main transcripts from the Revised 
Statutes. But proceedings under these sec- 
tions are hedged about by safeguards, prevent- 
ing inconsiderate action by courts, and by 
requiring security, protect infants against the 
dishonesty of those who undertake to represent 
them. The court has on repeated occasions 
declared proceedings instituted under these 
provisions to be void, when not taken in con- 
formity to the statute. (Elwood v. Northrup, 
106 N. Y. 172; In re Valentine, 72 id. 184; 
Battell v. Torrey, 65 id. 294.) There is no 
pretense that this is a proceeding undcr the 
general statute for the sale or mortgage of the 
real estate of infants. It conformed to none of 
its requirements. The consent of the guardian 
ad litem of the infant defendants to the grant- 
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ing of the order does not conclude them. 
(Ellwood v. Northrup, supra.) The court had 
no jurisdiction to grant the order, and it is 
open in this proceeding to collateral attack for 
want of jurisdiction. (Risley v. Phenix Bank, 83 
N. Y. 318; Williamson v. Berry, supra.) The 
plaintiffs may as a consequence of our decision 
lose their money. But they were chargeable 


with notice of the statements in the petition 


and of the legal interests of the children in the 
land. (Pitcher v. Carter, 4 Sand. Ch. 1, 20.) 
The infants on the other hand have had no 
benefit from the money advanced to their 
father, and they should not lose their inherit- 
ance unless it has become bound in accordance 
with law. 


———__—— 


REPORT OF COMMISSIONERS TO REVISE 
THE CODE. 


(Continued from Dee, 28, 1895.) 
PROCEDURE IN NEw York. 

The legal history of this State may be conveni- 
ently divided into the following periods: 

1st. From the settlement of the colony to the pro~ 
mulgation of the ‘‘ Duke’s Laws” in 1665. 

2d. From 1665 to the establishment of the Su- 
preme Court in 1691. 

3d. From 1691 to the establishment of the State 
Government in 1777. 

4th. From 1777 to the Revision of 1801. 

5th. From 1801 to the Revision of 1813. 

6th. From 1813 to the Revision of 1828. 

7th. From 1828 to the Code of Procedure of 1848. 

8th. From 1848 to the Code uf Civil Procedure 
of 1876. 

9th. From 1876 to the present time. 

During the last period the latter portion of the 
Code of Civil Procedure was adopted in 1880, but 
it is a part of the code as first planned, and is there- 
fore treated as if it had been adopted at the same 
time as the first part. 

Our judicial system has a mixed Dutch and Eng- 
lish origin; it has been developed from small begin- 
nings, and is the result of many struggles, much 
halting and uncertainty, and numerous compromises. 
The rude judicial tribunals of the early colonial 
period were copied from those of European coun- 
tries, with the modifications required by pioneer 
conditions, and the necessary simplicity of provin- 
cial life. The colony of New Netherland was 
planted by the great West India Company, a com- 
mercial corporation of Holland. This gigantic cor- 
poration was invested, not only with vast commercial 
privileges, but also with the most comprehensive 
judicial power. “ It was exclusively intrusted with 
the administration of justice in the colonies it 





should establish, having the right to appoint gover- 
nors, officers of justice, and all other public officers, 
to maintain order and police, and generally, in the 
language of the charter, to do all that the service 
of those countries might require.” ‘‘The colony of 
New Netherland was formally organized in 1623, 
and a settlement was established at Manhattan, the 
present site of the city of New York.” Whether 
any provision was made for judicial tribunals dur- 
ing the first few years of the colony cannot be now 
determined, but it is probable that the colonists 
had little, if any, occasion for organizing courts. 

Minuit came out as Governor in 1626, and ‘he 
had, to assist him, a council of five, who, with him- 
self, were invested with all legislative and judicial 
powers, subject to the supervision and appellate 
jurisdiction of the Chamber at Amsterdam.” There 
was also attached to this body an officer well known 
in Holland by the name of “ schout-fiscal.” “ He 
was a kind of an attorney-general, uniting with the 
power of a prosecuting officer the executive duties 
of a sheriff.” For ten years the administration of 
justice was left to this body. In what manner 
judicial proceedings were conducted is unknown. 

The records of this period are lost, having been 
sold at auction as waste paper in 1821 by the govern- 
ment of the Netherlands. 

William Kieft came out as Governor in 1638, and 
ruled the colony with vigor for nine years, but re- 
tained in his own hands the sole administration of 
justice. He was obliged to have a council, but he 
reduced it to one member, reserving two votes to 
Under this administration the establish- 
ment of town courts was begun, the town court of 
Hempstead having been established in 1644, with 
eight magistrates, appointed by the Governor, upon 
nominations made by the patentees of the town. If 
the amount in controversy exceeded fifty guilders 
(twenty dollars) an appeal could be taken to the 
governor-general and council at New Amsterdam. 
In 1645 a town court was established in Gravesend, 
of three magistrates, with substantially the same 
jurisdiction as at Hempstead. A town court was 
established in Breuckelen in 1646. Up to that date, 
the only court on Manhattan Island was that of the 
director-general and council. 

In 1647 a board of nine men was established, 
selected by the director-general and council, from 
eighteen men nominated by the commonalty. 
Three of these men were selected from the mer- 
chants, three from the burghers, and three from 
the farmers ; and one from each class, making a 
board of three, rotating every month, was required 
to attend the court and act as arbitrators in the 
decision of such causes as might be referred to 
them. This court of arbitration, chosen from the 
nine men, was the first tribunal in the colony in 
the selection of which the people had any voice. 
It continued until the establishment of 


himself. 


New 
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Amsterdam as a city in 1653. Several town courts 
were established during this period. During the 
early colonial period, the inferior courts generally 
possessed final jurisdiction in small civil causes, 
and there was no appeal from their judgments, 
except in cases involving more than fifty guilders. 
The tribunal of the nine men continued for seven 
But there was constant collision between 
The colonists, after 


years. 
the Governor and the people. 
a struggle of five years, procured an order from the 
home company to establish in the colony a munici- 
pal court of justice, to be composed of one schout, 
two burgomasters and five schepens, A _ burgo- 
master was a kind of mayor ; a schepen was an 
officer resembling an alderman, and a schout com- 
bined the functions of a sheriff and a district 
attorney. This court was organized in February, 
1653, and was called ‘‘ The worshipful court of the 
schout, burgomasters and schepens.” The pro- 
cedure in this court was simple and summary, and 
strongly resembles, in many respects, the procedure 
established for the Roman people by the law of the 
Twelve Tables. 

The court exercised unlimited civil and criminal 
jurisdiction, except in the infliction of punishment 


in capital cases. Attached to the court was an 


officer known as the court messenger, who, at the 
verbal request of the party aggrieved, summoned 


the adverse party to appear at the next court day. 
If the defendant failed to appear, he incurred the 
cost of the summons, and lost the right to make 
any objection to the jurisdiction of the court, and 
anew citation was issued. If he failed again, he 
incurred additional cost, and lost the right to make 
‘‘all dilatory exceptions,” or to adjourn or delay 
the proceedings. He was then cited for the third 
time, and if he did not then apper, the court pro- 
ceeded to hear the case and give judgment, and he 
was cut off from all right of appeal or review. But 
if, upon hearing the plaintiff's case, the court 
deemed the presence of the defendant essential, 
they might issue a fourth citation in the nature of 
an arrest and compel his appearance. The plaintiff 
stated his case and the defendant made his answer. 
If they differed in a fact that the court thought 
material, either party might be put to an oath. If 
the case was intricate, or if it was difficult to get at 
the truth, it was the constant practice to refer the 
case to arbitrators, who were always instructed to 
bring about a reconciliation between the parties if 
they could. The arbitrators were left to the choice 
of the litigants or appointed by the court, or one of 
the schepens was directed to take the matter in 
hand and try to reconcile the contestants. If no 
reconciliation could be effected, or the parties 
would not submit to the final determination or con- 
clusion of the arbitrators, the dissatisfied party 





might again bring the matter before the court, 
where it was finally disposed of. The defendant 
could require the plaintiff to put his complaint in 
writing, and if he did so the defendant was also 
obliged to answer in writing. The plaintiff could 
reply and the defendant rejoin, and there ended the 
pleadings. The great majority of cases were 
referred to arbitrators, or disposed of upon a sum- 
mary hearing of the parties before the magistrates. 

When judgment was given against a defendant 
for a sum of money, time was given for payment, 
usually fourteen days for the discharge of one-half 
and the remainder in a month. If he did not pay 
within the time fixed, proceedings were taken to 
levy on his goods, which were taken by the officer 
and detained six days subject toredemption; at the 
end of that time, if not redeemed, the property was 
sold at auction in a very peculiar manner. “The 
officer lighted a candle and the bidding went on 
while it was burning, and he who had offered the 
most at the extinction of the candle, was declared 
the purchaser.’’ The court did a general business, 
and was also a conrt of admiralty and a court of 
probate in taking prvof of last wills and testaments, 
and in appointing curators to take charge of the es- 
tates of widows and orphans, 

It seems that the origin of a fee bill, for regulat- 
ing by a fixed and positive provision of law the 
costs of attorneys and other public officers, may be 
traced to Governor Stuyvesant. On the 25th of 
January, 1658, he issued a proclamation with a pre- 
amble reciting the abuses that had arisen by reason 
of the conduct of certain officers in demanding ex- 
cessive fees, and fixing with detail the fees there- 
after to be charged. ‘‘It is then provided that the 
officers enumerated shall serve the poor gratis for 
God’s sake, but may take from the wealthy the fees 
specified.” 

Courts of a similiar character were established in 
other parts of the province. From all these local 
courts an appeal lay to the court composed of the 
governor and council at New Amsterdam. These 
constituted the judicial tribunals of New Nether- 
land until the colony passed into the hands of the 
English in 1664. 

Early in the year 1665, a code prepared by Lord 
Chancellor Clarendon, father-in-law of the Duke 
of York, afterwards James II., and called the 
‘“‘Duke’s Laws,” was promulgated and went into 
operation at Long Island and Westchester. After- 
wards its provisions slowly made their way in New 
York and the remainder of the province. 

This code embodies the earliest attempt in New 
York at a systematic compilation and statement of 
law relating to the rights of persons and property, 
and of procedure, both civil and criminal. But it 
was not the first colonial code. The early English 
settlers in America had ample opportunity to ex- 
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periment with advanced legal and constitutional 
ideas; while they brought with them the general 
rules of the common law, they nevertheless felt 
free to undertake law reform in its broadest sense, 
and to make laws for themselves, incident to their 
new conditions, for which the law of the mother 
country was inadequate or inappropriate. 

The Massachusetts colony, as early as March, 
1634, through its General Court, appointed a com- 
mittee to revise the law. Other committees were 
appointed in 1635 and 1637, and in the latter year 
the freemen were requested to submit suggestions 
to the committee concerning the laws. Maryland 
adopted a code in 1639. In Massachusetts, another 
committee was appointed in 1639, and on Decem- 
ber 10, 1641, a code of laws embracing one hun- 
dred and twenty sections was adopted. It is said 
to have been prepared by Rev. Nathaniel Ward, 
and was called ‘‘ The Liberties of the Massachusetts 
Colony in New England.” Connecticut adopted a 
code in 1650, a large part of which was evidently 
copied from the Massachusetts code. Virginia 


seems to have adopted a body of laws in 1611, and 
and in 1656 the laws of the colony were reduced 
into one Volume. 

The compiler of the ‘‘ Duke’s laws” of the colony 
of New York evidently had before him other col- 
onial codes, especially the Connecticut code, be- 


tween which and the ‘“Duke’s Laws” there is a strik- 
ing similarity in the arrangement and subjects of 
the titles; and it is stated in the order of 
the King promulgating the ‘‘ Duke’s Laws,” 
that they are compiled and digested from 
the laws of the other colonies. The New York 
code called the ‘‘Duke’s Laws” was alphabetically 
arranged in seventy-two titles or paragraphs, and 
an examination of these titles shows its comprehen- 
sive character. It embraces *‘ Absence, Actions, Ad- 
ministration, Amerciament, Appearances, Appeal, 
Apprisement of Goods, Arrest, Assessments, As- 
saults, Attachment and Summons, Attorney, Assizes, 
Barratry, Ballast, Bills, Bond and Slavery, Bounds, 
Brewers, Births, Marriages and Burials. Capital 
Laws, Cattle, Cornfields, Causes, Church, Church 
Wardens, Charges, Public, Children and Servants, 
Chirurgeons, Midwives and Physicians, Courts, Con- 
stable, Conveyances, Deeds and Writings, Councell, 
Condemned, Defamation, Dowery, Fees, Fences, For- 
nication, Forgery, Fines, Fugitives, Horses, Im- 
presses, Inn-Keepers & Ordinaryes, Indians, Jurors 
and Juries, Justices of the Peace, Lands Laws, 
Lying and false news, Marriages, Masters, Servants 
and Laborers, Military Affairs, Officers and Offices, 
Overseers, Orphans, Payments, Pipe Staves, Posses- 
sion, Public Affairs, Packers Casks, Keepers and 
Gagers, Pounds, Prisons and Stocks, Public charges, 
Records, Sailors, Sheriffs, Townships, Votes, 
Weights and Measures, Witnesses, Wolves, Wrecks 
of the Sea, Warrants.” 





Justices of the peace were commissioned for the 
various towns, and were clothed with all the powers 
exercised by such officers in England, A local court 
was created in each town for the trial of actions of 
debt or trespass under five pounds. Six overseers, 
elected by the people, with a constable, or seven 
without him, constituted a quorum for the trans- 
action of business, All questions were determined 
by a vote of the majority, and if the overseers were 
evenly divided, the constable had the casting vote. 
In 1666 the number of overseers was reduced to 
four, and any two of them, with the constable, held 
the court. The town clerk was the clerk of the 
court, 

The ‘“ Duke’s Laws” retained the practice of 
arbitration, with which the people had become 
familiar under the Dutch rule. It was originally 
provided that ‘‘ All actions of debt or trespass under 
the value of five pounds, between neighbors, shall 
be put to arbitration of two indifferent persons of 
the neighborhood, to be nominated by the constable 
of the place.” By an early amendment it was pro- 
vided that if the parties refused to arbitrate, the 
case should be determined by the court. If the 
case involved less than five pounds, the arbitrators 
were to be nominated by the constable; if more than 
that amount, they were nominated by the justices. 
Appeals were taken from the decision of the town 
court to the court of sessions. 

A court of sessions was also created, which had 
jurisdiction of all civil, criminal or equitable actions 
over five pounds. Actions at law, and all criminal 
cases, were tried before a jury. The jurors were 
drawn from the overseers, each town electing eight. 
“No jury shall exceed the number of seven, nor be 
under six, unless, in special causes upon life and 
death, the justices shall think fit to appoint twelve.” 
The verdict of a majority was sufficient, except in 
capital cases, where the jury was uniformly composed 
of twelve, who were required to be unanimous. 

The highest tribunal in the province was the 
Court of Assize, or, as it was sometimes called, the 
“General Assizes.” It was held once a year in the 
city of New York, by the Governor and Council 
and such of the justices of the peace as saw fit to 
attend it. This court had original jurisdiction, 
civil, criminal and equitable, and heard appeals from 
the inferior tribunals. 

Under the ‘‘ Duke’s Laws,” all actiuns were com- 
menced by the plaintiff’s entering and filing in the 
clerk’s office, at least eight days before the day of the 
hearing, his declaration, ‘‘to the end that the defend- 
ant may, if he please, take a copy thereof, and pro- 
vide his answer, which is also to be filed by the said 
defendant, and the judgment, if for the plaintiff, 
shall be endorsed on the declaration; if for the 
defendant, on the answer, and all evidences con- 
cerning that cause are to be filed together and 
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entering his declaration, the plaintiff obtained a 
summons or warrant for the defendant. The sum- 
mons was required to be served at least eight days 
before the court. If not so served, the defendant 


was at liberty to appear or not, at bis option. 


In June, 1665, the court of burgomasters and 
schepens was abolished in the city of New York, 
a new court was organized, called the Mayor’s 
Court, a title by which it was known for one hun- 
dred and forty-six years afterwards. The records 
were directed to be kept in English and Dutch, and 
a jury of twelve was directed to be empaneled for 
the trial of civil causes. There was no court of 
chancery, but matters in equity were heard in any 
of the courts organized in conformity to the 
“ Duke’s Laws.” 

The first General Assembly of New York met on 
the 17th day of October, 1683, and among its first 
and most important acts was the passage of the law 
entitled “ An act to settle courts of justice.” By 
this act four distinct tribunals were created — ‘+ A 
petty court for the trial of small causes for every 
town; a court of sessions for each county; a court 
of oyer and terminer and general gaol delivery ; and 
a court of chancery for the entire province.” The 
Court of Assize was abolished. 

The town court was held by three commissioners 
that 
was a summons under the hand of the 


appointed for purpose. The ‘process of 


warning ” 
commissioners, to be served by a messenger, per- 
sonally, or left at the defendant’s house four days 
before the court. The cause might be tried before 
a jury if «emanded by either party, In the court 
of sessions the summons was to be issued to and 
served by the sheriff, but no time was prescribed for 
its service. 

Another provincial Assembly was held in 1691, 
and its most important act, for our present purpose, 
was the act reorganizing the judicial system of the 
colony. This act was prepared by James Graham, 
the Speaker of the Assembly, and was introduced 
and passed on the 17th of April, 1691. Upon this 
statute Mr. Robert Ludlow Fowler, in his ‘* Obser- 
vations,” follows: ‘This act 
founded the supreme court, the tribunal which 
still continues to be the great law court of the 
State; and it vested in it a jurisdiction which 


comments) as 


change of government and constant reforms and 
revolutions in procedure have been powerless to 
abridge in any material respect; for while its juris- 
diction has been enlarged by its union with the 
court of chancery, its ancient jurisdiction still re- 
mains unimpaired. The supreme court of the 
province was the instrument by which the great 
body of the jurisprudence of the English common 
law was applied to New York. This court was the 





King’s Bench of the province, where the king him- 
self (coram ipso rege) theoretically sat in person to 
administer justice to his subjects in this part of his 
dominion. It was from the act of 1691 that the 
supreme court of this State inherited not only the 
traditions of the Saxon Aula Regis, but the best 
fruits of centuries of English law. So wise were 
the provisions of that early Act of 1691, that the 
patriotic framers of the first State government 
recognized its creation, the supreme court of the 
province, as an appropriate tribunal for a free peo- 
ple and a new order of things.” 

In addition to the supreme court, the act provided 
for a justices’ court, a court of sessions, a court of 
common pleas, anda court of chancery. The 
justices’ court was held by a justice of the peace 
and one freeholder of the town where the cause of 
action arose. Actions were commenced by a sum- 
mons, to be personally served on the defendant, or 
left at his house, two days before the day of hear- 
ing. The existing court of sessions was continued. 
A court of common pleas was provided in each 
county, consisting of one judge and three justices, 
with general jurisdiction in common law actions, 
but no appeal was allowed where the amount in 
controversy was less than twenty pounds. Mayors’ 
courts in cities possessed the same power and juris- 
diction as the courts of common pleas. All processes 
and writs were issued by the clerk of the court, and 
signed “per curiam.” 

The court of chancery was composed of the 
Governor and council, and the Governor presided 
unless he nominated and appointed in his stead a 
chancellor. Matters of fact were to be determined 
in all courts, except the court of chancery, by a jury 
of twelve men. Appeals might be brought from 
the Mayor’s court and common pleas to the supreme 
court, from any judgment above twenty pounds; 
from the supreme court to the Governor and 
council from any judgment above one hundred 
pounds; and from the Governor and council to 
Their Majesties in council from any decree or 
judgment above three hundred pounds. This act 
was only to be in force two years, but it was re- 
enacted from time to time and continued by 
proclamations and was in force, with some modifi- 
cations, at the organization of the State government 
in 1777. 

Except during a brief period, the original juris- 
diction of the supreme court has been general. On 
the 20th of May, 1769, an act was passed, depriving 
this court of original jurisdiction in actions involv- 
ing less than fifty pounds. This act. expired by 
limitation, January 1, 1773, and since that time the 
court .has possessed general original jurisdiction 
in all cases. 

By the first constitution of 1777, the existing 
courts were recognized and continued, and a new 
court for the trial of impeachment and the correc- 





THE ALBANY LAW JOURNAL. 





tion of errors was established, familiarly known as 
the “Court of Errors,” which continued down to 
the adoption of the Constitution of 1846. 

The first act relating to procedure after the or- 
ganization of the State government was passed on 
the 16th of March 1778. 
tion, powers and terms of the courts, and the re- 
turn of process. In 1780 a new justices’ court act 
was passed, increasing the jurisdiction to one hun- 


It regulated the jurisdic 


dred pounds, and providing for a summons return- 
able not less than six nor more than twelve days 
from the date of service, and to be served six days 
before the return, which is the present rule. The 
constable was required to selecS the jury. This is 
the earliest statute we have found, either in the 
State or Colony, giving the constable power to se- 
lect the jury; but it was probably the regular prac- 
tice. The germ of the practice may perhaps be 
found in the provision in the ‘‘Duke’s Laws’ for 
arbitrators, to be chosen by the constable. We 
did not outgrow this custom until 1889. The forms 
of the oaths to jurors, and also to witnesses, are pre- 
scribed by the Act of 1780, and they are still re- 
tained in our practice. In ordinary cases an execu- 
tion could not be issued until thirty days after 
judgment, and the constable was required to levy 
after twenty and within thirty days. This act also 
makes provision for cases involving the title to 
land, the amount of costs to be taxed in particular 
cases, and the fees allowed in ordinary matters in 
justices’ courts. The justices’ court statutes of to- 
day are very largely based upon this Act of 1780. 
There was a general revision of the statutes relating 
to costs in 1787, limiting the right to costs and 
making the amount dependent upon the recovery, 
substantially according to the present rule. 

Trial by battle was abolished in 1786, and prac- 
tice in the “Grand Assize”’ was regulated. This 
was a method of trial of title to land instituted by 
Henry II, in the latter half of the twelfth century, 
and the tenacity of English institutions is illus- 
trated by its continuance as part of our legal system 
until it was formally repealed in 1828. although it 
had long since fallen into disuse. The wager of 
law was abolished in 1787. 

A general statute of limitations was passed in 
1788, and while the limitations in particular cases 
have been somewhat varied since then, the general 
scheme of limitations of actions in our present law 
is substantially the same as in the early statute. 

The early history of the State shows an exceed- 
ingly fragmentary condition of legislation relative 
to procedure. There was no attempt at codification, 
but subjects were treated by the legislature, from 
time to time as occasion arose, and the uncertain, 
unsatisfactory and experimental character of the 
legislation is shown by the fact that some of the 
most imporfant laws were limited in their duration. 





They were only enacted for a specified time, and 
quite often were amended before the time elapsed. 
Terms of court were fixed by act of the legislature, 
and frequently by the Governor's proclamation. It 
was a period of paternalism in legislation, and al- 
most every subject of public or private interest re- 
ceived the attention of the legislature, and it is not 
surprising that judicial procedure did not take any 
definite shape. The courts were still continued 
upon English and Dutch models, and the procedure 
was largely of an inherited character. From the 
organization of the State in 1777 to the year 1800, 
inclusive, there were 78 general statutes relating to 
practice; in 1801 of the same 
character. 


there were 37 

The Legislature of 1801 evidently appreciated the 
necessity of reform, for an act was passed, chapter 
90, ‘* for the amendment of the law, and the better 
> It regulated the admis- 
sion of evidence under the general issue; provided 


advancement of justice.’ 


for the compulsory reference of long accounts; the 
taxation of costs; the entry of judgment by the’ 
clerk upon default; provided for a joint or several 
action upon a joint and several liability; for judg- 
ment against joint debtors where some were not 
served; prevented the abatement of actions upon 
the death of one or more parties, if the cause of 
action survived; provided for the appointment of 
deputy county clerks; fixed the fees of witnesses in 
courts of record, and contained regulations concern- 
ing several other minor matters. The same legisla- 
ture revised the laws concerning costs in the Su- 
preme Court; fixing the right to costs to recoveries 
of $50 or more, which limitation has been continued 
since that time. The fee bill was also revised by 
the same legislature. 

From 1802 to 
general practice acts. 


1812, inclusive, there were 33 


Cc 
In 1813 there was a general 
revision of the law, and the subject of practice was 
There was a revision of 
It is 
evident that the revisers began to appreciate the 
importance of arrangement and classification, for 
each court is treated in a separate act embracing the 


embraced in 26 statutes. 
special subjects, but no general codification. 


general provisions relating to procedure therein. 
There were several other general acts relating to 
particular subjects of practice, such as pleadings, 
judgments and executions. The “ Law Amendment 
Act” of 1801 was revised, extended and re-enacted 
in 1813, together with the general fee bill. There 
were also statutes regulating actions upon particular 
subjects, like mortgage foreclosure, partition, dower, 
divorce, waste, and others, which are the basis of 
various portions of chapters 14 and 15 of the present 
code of civil procedure. 

Reform in procedure was materially limited by 
the provision in the first Constitution, prohibiting 
the legislature from instituting any new court “but 
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such as shall proceed according to the course of the 
common law,” which practically imposed the com- 
mon law procedure upon any new tribunals which 
might be created, 

From 1814 to 1827, inclusive, there were 47 
general practice acts, and in 1827 and 1828 the 
revised statutes were adopted, 

The revisers of 1828 undertook to collect and 
place in one act the various provisions relating to 
practice in all the courts, which provisions form 
Part III. of the Revised Statutes, in a chapter en- 
titled, “ An act concerning the courts and ministers 
of justice, and proceedings in civit cases,” with a 
preamble stating the importance of consolidating, 
Part IIL., 
relating to practice, contains 2,547 sections, and the 
revisers say, in a preliminary note, that they have 
followed the general plan laid down by Mr. Tidd 
in his treatise on practice, of whom they say that 
‘*a higher authority and a safer guide could not be 


arranging and simplifying proceedings. 


found in the whole range of English and American 
writers.” The deviations from Mr. Tidd’s plan are 
necessary, the revisers say, in consequence of the 
difference between English and American forms of 
government, and our peculiar circumstances and 
institutions; and that the attempt which our courts 
had made to adapt the English forms of procedure 
to our own practice had not been successful in many 
sases, because of the differences already noted, and 
also because the courts did not possess the necessary 
power. 

This part of the Revised Statutes constitutes our 
first code of civil procedure. The revisers did not 
call it a code, but it was as much entitled to this 
name as any code which has been enacted since. It 
embraced nearly all of the practice in all the courts. 
The great lawyers who prepared the 
Statutes of 1828 were the pioneers in code reform 
in this State, and their work has been the basis of 
subsequent code revision. 


Revised 


Later code compilers 
have borrowed freely from them, and have closely 
No 
one can compare either the code of 1848, or the 
present code, with the revision of 1828, without 


followed their general plan and classification. 


observing a great similarity in arrangement and 
general style. 


A very large part of our present civil procedure 
had its origin in the practice act of 1828. The re- 
visers wrote without any guide or model, but pre- 
pared a code which for nearly seventy years has 
While 
pursuing common law remedies, and adhering to 
common law forms and practice to a large extent, 
the revisers nevertheless prepared a scheme of 


been the basis of all our civil procedure. 


practice, and a classification of procedure, which 
have not since been materially improved; but a very 
large part of their work, modified by the changes 
in the structure of judicial tribunals, accomplished 





by constitutional amendment, has been copied into 
our codes of civil procedure. It is not too much 
to say that the Institutes of Justinian exhibit no 
higher evidence of genius than the Revised Statutes 
of 1828. 

From 1828 to 1848 there were 72 general practice 
acts. In the latter year the ‘‘Code of Procedure” 
was adopted. David Dudley Field began writing 
on law reform as early as 1839, and two bills pre- 
pared by him were introduced in the legislature of 
1842, one containing 50 sections, seeking to simplify 
the administration of justice in the courts of 
common law, and another relating to practice in 
courts of equity. The ‘‘Common Law” bill pro- 
vided that the first proceeding should be a com- 
plaint, filed with the clerk of the court, setting 
forth the nature and particulars of the cause of 
action, which was to be verified by the plaintiff or 
his attorney. Upon the filing of this complaint, a 
summons was to be issued by the clerk, indorsed by 
the plaintiff's attorney, requiring the defendant to 
appeur in person, or by attorney, upon a day therein 
fixed, and to answer the complaint. The proposed 
bill abolished all forms of action and all forms of 
pleading, and undertook to provide a simple pro- 
cedure. The bill is quite limited in its scope, and 
shows that Mr. Field was not yet emancipated from 
the traditions of the common law. This is shown 
by several provisions in the proposed bill, which 
were not included in the code submitted and 
adopted six years later; and it is noticeable that in 
this bill he proposed to commence an action by the 
filing of a verified complaint, a copy of which should. 
be served with the summons. By this suggestion 
he revived the provision of the “ Duke’s Laws” of 
1665, which required a declaration to be filed be- 
fore process was issued. 

The judiciary committee of the assembly de- 
clined to approve Mr. Field’s bill, but offered one 
prepared by itself, containing 28 sections, and 
based largely upon the scheme, proposed by him. 
Neither of these bills was passed. Mr. Field con- 
tinued his labors and was subsequently the chairman 
of a commission which produced the ‘‘ Code of Pro- 
cedure, containing 391 sections, adopted in 1848. 
These commissioners, in their report to the legisla- 
ture of 1849, say that they have undertaken the task 
of miking the first code of practice ever made in a 
country holding the common law of England, and 
supplanting by a new work of their own creation, 
the heterogeneous mass styled practice, which had 
been accumulating for ages. Without detracting in 
the slightest degree from the value of the im- 
portant work accomplished in law reform by this 
commission, we think they failed to giye proper 
credit to the revisers of 1828, from whose work 
they freely borrowed. 

Mr. Field says that under the Revised Statutes 
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there were ten different forms of action, each with 
its peculiar technical language. The distinguishing 
features of the Code of Procedure were the aboli- 
tion, so far as possible, of the distinction between 
actions at law and actions in equity; the abolition 
of existing forms of pleading. and the general 
simplification of legal proceedings. These reforms 
were sufficient to justify the code, but in numerous 
matters of arrangement, classification and detail, its 
authors were close imitators of their predecessors 
who framed the earlier revision. 

In 1849 there were 190 amendments to the code 
of procedure, and 82 new sections were added, and 
from that time to 1876 there were 361 amendments, 
making 551 in all, from its adoption in 1848 to 1876, 
when the Code of Civil Procedure was adopted; 
and during the same period there were 182 general 
practice acts. 

Thirteen chapters of the Code of Civil Pro- 
cedure were enacted in 1876, 9 in 1880, and one re- 
lating to condemnation proceedings in 1890. In- 
cluding the sections added and repealed, there have 
been 1,323 amendments to the Code of Civil Pro- 
cedure, and during the same period there have been 
92 general statutes relating to practice. According 
to our computation, this makes a total of nearly 
2,500 statutes and code amendments, besides hun- 
dreds of special, local and temporary acts, since the 
organization of the State government. 

This great mass of legislation shows an inces- 
sant, and sometimes even painful struggle to attain 
an unattainable perfection in procedure. Law, al- 
most equally with medicine, is an experimental sci- 
ence, and perfection is scarcely to be expected. 
Laws rapidly become obsolete, and the approved 
legislation of yesterday is the text of law reform to- 
day, and will be a legal curiosity to-morrow. 
While law may be theoretically “the perfection of 
human reason,” it quite often fails to work out per- 
fection in human experience. Cicero lavished ex- 
travagant praises upon the Twelve Tables, but even 
in his day they had been seriously modifiedeby 
the energy and growth of a powerfml common- 
wealth. Sir James Stephen says that frequent revi- 
sions of a code are indispensable to keep it in 
efficient working order, and these revisions must be 
made until men are able to construct a perfect legal 
system. ‘The shifting and fluctuating necessities of 
human society make it impossible, even if desirable, 
for statutes to assume a fixed condition. Satisfac- 
tion means stagnation, and a system of procedure 
calculated for the every-day use of a complex civil- 
ization, must be sufficiently elastic to permit its ap- 
plication to new and constantly varying conditions. 


Waar S#att BE Donk with Our Cope or Crvi1 
PROCEDURE ? 

This is a serious question. That our civil pro- 

cedure ought to be revised, nearly every body admits ; 








and the responses to our circular show a very strong 
preponderance of sentiment in favor of a general 
revision. While some persons object to a revison, 
it is quite evident that the objection is made upon 
grounds of convenience, and to avoid the uncer- 
tainty in practice which might be created by a new 
code; and not because our present procedure is be- 
lieved to be as systematic and convenient as it could 
be made. We appreciate the objections of those 
who deprecate the unsettling of practice, and we 
are unwilling to recommend any revision which will 
have that effect to any considerable extent; but the 
history of the development of civil procedure in this 
State shows that the time has arrived when it will 
be convenient and for the public interest to under- 
take a rearrangement, a more thorough classifica- 
tion, and a revision of our entire civil procedure. 
We have already noted the first revision of the 
procedure in 1828; a partial revison accomplished 
by the code of 1848; another partial revision by the 
Code of Civil Procedure of 1876 and 1880, and the 
numerous practice acts, additions and amendments 
to the code which have been the subject of constant 
legislative attention; and now that the general 
statutes of the State are being revised, we think it 
is a proper time to also revise the civil procedure, 
so that the entire scheme of revision may be made 
harmonious and symmetrical. It will be difficult to 
complete a reasonable scheme of statuory revision 
without also revising our system of procedure, for 
the reason that some fifty subjects involving prac- 
tice either directly or remotely, are now scattered 
through the laws, and there is no appropriate place 
for them outside of a code, because of their hetero- 
geneous character, which prevents any considerable 
combination and classification. The amendments to 
the code itself have been of such a fragmentary, 
unsystematic and piecemeal character, that, instead 
of a simple code, we have a complicated and incon- 
sistent system of practice, which is the almost in- 
evitable result of our method of code construction. 
Many suggestions concerning revision have been 
made to us by eminent judges and members of the 
bar, which will be fully considered before the 
result of our work is finally submitted. These sug- 


gestions show a great diversity of opinion as to the 


nature and oflice of a code. Some lawyers are in 
favor of a radical revision, recommending that it 
be assimilated to the English, German or French 
practice. Some suggest that the code of procedure 
should only embody a few general provisions, that 
the judges should be clothed with power in con- 
vention to make rules governing all matters of 
detail; that such rules should be subject to revision 
at stated periods, and also at such other times as 
circumstances may seem to demand, Others think 
that the code should contain all matters of detail. 
It is also suggested that all actions and proceedings 
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in all courts be commenced by the service of a 
summons, and especially that proceedings in surro- 
gates’ courts should be substantially the same as in 
the Supreme Court; that there should be separate 
surrogates’ and justices’ court codes, und that the 
organization and jurisdiction of the courts, and 
miscellaneous and special provisions, should be in- 
cluded in general statutes. Some lawyers suggest 
that all the rules of evidence should be embodied 
in the code, while others think that the rules of 
evidence now in the code should “be eliminated 
therefrom, and placed in a separate code, to be 
called the ‘‘ code of evidence.” Numerous sugges- 
tions have been made in favor of shortening the 
It is also 
suggested that the code of 1848 should be restored 
as it stood at the time of the adoption of the code 
of civil procedure in 1876. We have also received 


time for service of process and papers. 


a large number of suggestions relating to matters 
of detail, affecting specific subjects of procedure 
and sections of the code, which will receive atten- 
tion when the matter of actual revision is reached. 

We have already considered, as fully as time and 
circumstances would permit, the suggestions of a 
general character which might aid us in formulat- 
ing the recommendatioas which we have concluded 
to submit. In the responses to our circular, we 
note a very general desire for permanency in our 
procedure, and the emphatic opinion that the code 
is too frequently amended and the practice thereby 
kept in an unsettled condition. While it is quite 
apparent that amendments are frequently made to 
meet the exigencies of particular cases, it is never- 
theless true that a large number of the amendments 
are the result of asincere desire to perfect the 
scheme of procedure, by correcting errors and omis- 


sions whose existence is developed by experience, 
It has already been noted that the code of 1848 
was frequently amended, and this was quite often 


done at the suggestion of its author. The number 
of amendments to that code was greater in the ag- 
gregate than the whole number of sections, and 
several sections were freyuently amended, while 
others remained untouched; 190 amendments were 
made and 82 new sections added in 1849, and the 
entire code was re-enacted. After that time there 
were 361 amendments. But 210 sections, or nearly 
half the entire number, were not amended at all; 
and in this number were included very many of the 
most important subjects, embracing the ordinary 
and more substantial features of procedure. This 
shows a reasonable permanency in practice, within 
the somewhat narrow limits of the code. 

An examination of that purt of the code of civil 
procedure relating to the practice in ordinary 
actions in courts of record, included in chapters 4 
to 13 inclusive, reveals a condition of the law which 
should make us pause before recommending a gen- 





eral revision. The first 13 chapters of the code 
were enacted in 1876, and went into operation May 
1, 1877. The legislature of 1877 made numerous 
amendments, some of a verbal, others of a substan- 
tial character, which took effect September 1, 
1877. Excluding the provisions specially relating 
to the counties of New York and Kings, there were 
originally in this part of the code 1,050 sections. 
Of this number 657 remain unchanged. Of the 
sections amended in 1877, 156 have not been 
amended since, and the amendments of that year 
may be considered as practically a part of the 
original code. Adding the 156 sections to the 657 
which have not been changed at all, we have 813 
sections which have not been changed since 1877. 
By chapter 542 of 1879, 78 sections were amended. 
Since that time, and up to and including 1894, only 
100 sections, and including 1895, 149 sections have 
been amended. There were 66 amendments in 
1895, but a large number of these were formal, and 
made necessary by the new constitution. Twenty- 
nine sections have been repealed, leaving 1,021 still 
It thus appears that for 16 years the 
‘* business” part of the code has remained substan- 
tially unchanged. It has received extended ju- 
dicial construction, and the practice provided by it 
has become tolerably well understood and quite 
firmly established. Whether this part of the code 
should now be re-written is a question which should 
be carefully considered. An attempt to re-state 
and re-write its provisions will almost necessarily 
result in changes in form, expression and substance 
that would require judicial construction, and the 
practice would remain unsettled for many years. 
Changes may be justified which simply reduce the 
bulk of the code, and simplify its provisions with- 
out changing its substance or prescribing rules of 
practice vitally different from those now in force. 

While absolute philosophical accuracy is desir- 
able, and should be attempted, in original statutes, 
it may be doubted whether an attempt at such 
accuracy should now be made at the possible ex- 
pense of the stability and certainty of the law; and 
unless extensive reforms are to be introduced, a re- 
vision should probably be confined to such changes 
as may tend to perspicuity, without unsettling es- 
tablished practice. Such a revision could be at- 
tempted after a new classification and a re-arrange- 
ment of the code has been accomplished. For the 
purpose of harmonizing and simplifying the prac- 
tice, many provisions can probably be eliminated, 
but great care should be used in this procsss of ex- 
cision, lest matters of substance be ‘sacrificed t~ 
mere brevity. 


in force. 


In our work as Commissioners of Statutory Re- 
vision we find a large number of statutes relating 
to practice, which properly belong in a complete 
code of civil procedure, Some of them are inde- 
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pendent provisions, and some are fragments of sub- 
jects already partially included in the code. The 
plan of revision which we recommend will permit 
the incorporation and classification of all of these 
subjects in the code, where we think they should be 
retained. If the legislature, in enacting laws upon 
new subjects involving procedure, will place them 
in the code, the symmetry of the system which we 
suggest may be preserved, and the annoyance re- 
sulting from scattered legislation relating to pro- 
cedure will be avoided. While some of these sub- 
jects are of less importance than others, they all, 
we think, should be classified in some scheme of 
procedure, and the plan of dividing the code into 
parts will permit such classification. We find the 
following subjects now embraced in general statutes 
which we think should be included in the code: 


Prohibiting jail liberties on executions for tres- 
pass on public lands. 

Judgments to be in dollars and cents. 

Insolvent debtors, including general assignments. 

Rights and liabilities of executors and adminis- 
trators, and actions by and against them. 

Marriage after divorce. 

Actions for detention of canal boats. 

Deposit of wills for safe keeping. 

Receivers. 

Drainage. 

Actions by State. 

Exemption of cemetery lands from execution. 

Corporations not to plead usury. 

Discharge of mortgages of record. 

Liens on vessels. 

Special administrators. 

Property exempt from execution. 

Mechanies’ liens. 

Dissolution of religious societies. 

Sale of real estate of infants. 

Exemption from execution of stock of homestead 
company. 

Liens of railroad employes. 

Compensation of county judges holding courts in 
other counties. 

Evidence of existence of foreign corporations. 

Evidence of ordinances of municipal corporations. 

Comparison of disputed writings. 

Enforcement of contracts of lunatics. 

Proceedings for the collection of taxes. 

Stenographers in supreme court and court of 
appeals. 

Verification of pleadings in justices’ courts. 

Actions by taxpayers. 

Relief of sureties and trustees. 

Evidence as to age of children. 

Proof of written instruments. 

Board of claims. 

Taxpayers’ application for discharge of judgment 
debtor from imprisonment. 

Powers of surrogates. 

Proof of payment by or to municipal corporations. 

Actions against municipal corporations, 





Liens on monuments. 

Care and custody of estates of persons sentenced 
to imprisonment for life. 

Salary of crier and messenger in the court of ap- 
peals. 

Actions to acquire title to real property. 

Number of constables to attend courts. 

Miscellaneous reporter. 

Evidence of surveyors. 

Compensation of justices assigned to hold court 
in the second judicial district. 

Stenographers in certain counties. 

Proceedings for naturalization, 

Civil procedure may be classified under four gen- 
eral heads, namely, the commencement of the suit, 
the trial, the judgment, and the execution. If an 
appeal is provided, it is a mere adjunct, and not a 
necessary part of the system. The tribunal, the 
limitations of time for various proceedings, provi- 
sional remedies, and the differences in actions inci- 
dent to the various subjects, are matters of detail, 
and are subsidiary to the principal problem of pro- 
viding adequate machinery for the redress of pri- 
vate grievances. Whether there shall be an appeal 
is a matter of state favor, and not of abstract right. 
An appeal is a confession of weakness in the sys- 
tem, and an admission of defective administration 


in the tribunal of first instance. Most judicial sys- 


tems, but not all, provide an appeal, or a rehearing, 
or a new trial in some form; in most cases, by an 
appeal to a higher tribunal; in others the defeated 
suitor is permitted to bring an action against the 
judge or magistrate for ‘falsifying justice,” in 
which the merits of the original controversy are 
But an appeal is an admission 


again considered. 
that perfection of human judgment or of human 
conduct cannot fairly be expected, that the mis- 
takes which must almost necessarily occur should 
be corrected, and that suitors should not be com- 
pelled to submit to the consequences of error by the 
witnesses, or by the tribunal, or its officers, pro- 
vided by the State to assist in the administration of 
justice. Whether there shall be one appeal or more, 
and how the controversy shall be again heard or 
reviewed, is also a matter of agreement or expedi- 
ency. In this State, in some cases, there is only one 
review, and in others, like an appeal from justices’ 
court, the controversy may be heard or reviewed 
four times. 

In the early judicial systems there seems to have 
been no appeal or review provided, because in many 
instances the King himself was the judge, and there 
could be no higher authority to which an appeal 
could be made; but as legal systems developed, and 
legal forms and the administration of justice became 
more crystallized, and the redress of grievances, or 
the application of remedies, was distributed among 
different tribunals, it was found that a satisfactory 
administration required a central tribunal, with 
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power to review the judgments of inferior and trial 


courts; so that in modern jurisprudence no well 
regulated system would be deemed complete which 
did not provide in some way for such a rehearing 


or review. This, however, does not affect the gen- 


eral correctness of the classification above sug- 
gested. 

The commencement of the suit involves the con- 
sideration of the method of notifying the defendant 
of the claim made against him, and the length of 
time to be given before he shall be required to ap- 
pear and defend. The practice has greatly varied in 
different systems, and even in the same system at 
different periods, although in all of them some kind 
of written notice has. been required whenever the 
stage of customary law was passed, and a scheme of 
written law was established. 

It has already noted that 
method of commencing actions in courts of record 
is based upon early Roman custom. The Twelve 
Tables open with this provision: ‘‘If the complain- 
ant summon the defendant before the magistrate. 
he shall go; if he do not go, the plaintiff may call 
a bystander to witness, and take him by force. If 
the defendant attempt evasion or flight, the com- 
plainant may lay hands upon him.” Here is a per- 
sonal summons by the plaintiff himself. In other 
jurisdictions whose laws have come under our obser- 
vation, prior to the adoption of our code of pro- 
cedure in 1848, the defendant was summoned by 
process issued by the tribunal, or by a clerk acting 
under its general supervision, The code of 1848 
changed this rule, and revived the ancient Roman 
custom of permitting the plaintiff himself to sum- 
mon the defendant; but instead of doing so orally, 
he was required to serve 4 written summons, which 
might be signed by himself or by his attorney. By 
an amendment in 1870, the plaintiff was deprived 
of the right to sign the summons, and it could only 
be signed by his attorney. This was a recognition 
of the official character of the attorney, who is an 
officer of the court, and a paper signed by him 
should be as effectual within the limitation pre- 
scribed by law, as if it were signed by the clerk or 
any other officer of the court. In, fact under the 
former practice, where the process was issued nomi- 
nally out of court by the clerk, it was still required 
to be signed by the attorney, so that the new prac- 
tice only dispensed with the signature of the clerk, 
or any formal attestation by the court. 

The code of 1876 revised the rule of the common 
law to the extent of requiring a summons to be 

] 8 
“tested,” but the simple regulation precribed by 
the earlier code was soon restored. 

In disposing of the issues by some form of trial, 
promptitude is an essential feature of procedure, 
and we think that an attempt should be made to 
improve the administration of justice by reducing 
the great delay now almost inevitable in obtaining 
the redress of private grievances. A resort to the 
courts in important cases frequently means an 
indefinite suspension of private rights, and some- 
times of the title to property, while the suit is 
dragging itself slowly throngh our tribunals, amid 
the perplexities of a dilatory and unsystematic 
procedure, 


been our modern 





During the pioneer conditions of society there 
was much greater celerity in the administration of 
justice than in the highly-developed civilization 
of the present day. In early times in the colony, 
two days were considered sufficient to enable a 
defendant to appear and answer his adversary in 
the lower courts, and in courts of record he was 
only given eight days. We have extended the 
time to six days and twenty days respectively, and 
by motions, adjournments and other extensions, 
the time may be further lengthened, and the plain- 
tiff deprived of his right to the remedy which the 
law assumes to give. We believe the time can be 
materially shortened in many proceedings and sub- 
stantial justice thereby promoted. The ‘‘law’s 
delay ” should be reduced to its lowest terms, and 
parties should not be subject to the annoyance of 
the obstructive practices which our law seems to 
permit. This is a subject to which we shall en- 
deavor to give some attention when considering 
general revision. . 

In considering the subject of a possible revision 
of the Code of Civil Procedure, we think that our 
first attention should be given ~o the matter of 
arrangement and classification. We are quite con- 
vinced that it is possible to make a more philosophi- 
‘al arrangement and a more scientific classification 
of the various subjects embraced in procedure. In 
making such mechanical re-arrangement, cognate 
subjects should be placed together, and the rules 
governing practice should be so separated, or 
classified, that certain departments of practice will 
be entirely independent, and not conflict with other 
provisions. It has been suggested that our present 
code of civil procedure is too large, and embraces 
too many subjects; and that certain portions of it 
should be taken out, and re-enacted as independent 
statutes, leaving for the code proper only that por- 
tion relating strictly to practice in courts of record. 
This suggestion involves the expediency of such a 
division and separation, and also the scientific 
accuracy of arrangement by which some portions 
of practice are included in one statute, and other 
portions in another. If we consider a code as a 
concise and systematic statement of the law upon a 
given subject, then a code of civil procedure 
should embrace all the law relating to practice and 
procedure. We think it is manifestly inconsistent 
to treat proceedings in ordinary actions in courts of 
record as procedure, and numerous other proceed- 
ings as something else. Whatever requires the 
attention of a court in enforcing or protecting the 
rights of citizens. is procedure of some sort, and 
even though remote in its application, it is never- 
theless entitled to be classified as procedure as 
much as if it were a summons or any other step in 
the progress of litigation. 

With a view of attempting the preparation of a 
Code of Civil Procedure which will embrace all the 
law affecting the subject, we have concluded to re- 
commend the adoption of acode to be called a 
“ Code of Civil Procedure,” and embracing all the 
Law relating to practice; the organization and juris- 
diction of courts; the functions and fees of officers 
of courts, and of procedure in all actions and special 
proceedings. ‘This will necessitate putting into the 
code several subjects and statutes which are now 
independent, but which clearly embrace matters of 
practice. Such a code cannot be condensed into a 
few sections. It must necessarily. be somewhat 
extended, because it will embrace a large body of 
law. But to avoid the inconvenience resulting from 
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an attempt to embrace in one act all procedure, we 
think it will be feasible to divide the code into parts, 
each to be independent of the others; the sections in 
each to be separately numbered, and each part to 
contain a separate index: and there should also be 
a general index of the whole code. By the separa- 
tion of the code into parts in the manner indicated, 
different subjects may be separately treated, and 
each part may be separately published, so that law- 
yers and others who give special attention to parti- 
cular branches of practice will have the rules relat- 
ing thereto in a book by itself, and thus avoid the 
loss of time and annoyance caused by an examina- 
tion of numerous extraneous and _ independent 
matters, which would be required if all the practice 
is embraced in one law. Each part may have an 
appropriate title, can be referred to readily in 
amendatory statutes, or in briefs and opinions, and 
no confusion need result from such separation. By 
this arrangement the code can be published as a 
whole, with a general index, or it may be published 
in parts with appropriate annotations, if desired. 

For a general classification, we suggest that Part 
1 contain the pre‘isions relating to the organization 
and jurisdiction 6f courts, including the board of 
claims, the functions and fees of officers of the 
courts, the statute of limitations, and other subsi- 
diary matters relating to courts, but not forming a 
part of general practice. This part- may embrace 
chapters 1, 2, 3 and 4 of the present code, and 
possibly article 2 of title 3 of chapter 10, regulating 
the mode of selecting, drawing and procuring the 
attendance of trial jurors in ordinary cases; general 
provisions relating to, and the sums allowed as 
fees, contained in titles 4and 5 of chapter 21; the 
general definitions and rules of construction con- 
tained in title 1 of chapter 22, and numerous pro- 
visions properly embraced in this classification now 
scattered through various independent statutes. 

Part 2 should embrace chapters 5 to 13 inclusive 
(except title 4 of chapter 10); title 12 of chapter 17, 
regulating supplementary proceedings; chapter 21, 
relating to costs(except titles 4 and 5), and also 
several subjects now included in independent 
statutes, 

Part 3 should probably embrace chapters 14, 15, 
16, 17 (except title 12) ; sections 3241 to 3246 in- 
clusive; chapter 23, relating to proceedings for the 
condemnation of real property, and for the sale of 
real property of corporations, subject to rearrange- 
ment and distribution of portions of the chapter in 
other parts of the code; and also certain subjects 
now in general laws, such as receivers; drainage; 
certain actions by the State; insolvent debtors, in- 
cluding general assignments; proceedings to dis- 
charge mortgages of record; liens 
mechanics’ liens; dissolution of religious societies; 
sales of infants’ real estate; liens of railroad em- 
ployes, proceedings in the board of claims; 
procedure relative to naturalization, and several 
other speciai actions and proceedings not now in- 
cluded in the code. 

Part 4 should embrace chapter 18, relating to 
practice in surrogate’s courts, and we think it 
should also include most of the substantive law of 
wills, now contained in other statutes (including 
their execution and revocation, and the capacity to 
make a will); and also all of the law relating to 
the settlement of estates, including the descent and 
distribution of personal property. 

While this classification will require the state- 
ment of substantive law in this part of the code, 
we think such an arrangement as we suggest will 
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be found convenient in practice. In framing laws, 
consistency must sometimes yield to convenience, 
and we think that a surrogate’s code should em- 
brace all the law and practice incident to questions 
involved in the settlement of estates, so that active 
practitioners, as well as others who have occasion 
to consult this branch of the law, will not need to 
consult any other statute either for substantive 
law or procedure. 

Part 5 should include chapters 19 and 20 of the 
present code, and some other similar provisions now 
in general statutes, so as to form a justices’ court 
code; and it should be entirely independent of 
other parts of the code, so that it will be a com- 
plete scheme of procedure in the lower courts. 

We think that this proposed division and arrange- 
ment will preserve the integrity of the code, and at 
the same time provide an*ample and sufficiently 
elastic scheme of procedure distributed that 
parts not necessarily related in be used indepen- 
dently of the others. 

To what extent actual revision should be under- 
taken, will be a subject of consideration after a 
satisfactory arrangement and classification are com- 
pleted. Wethink that proceedings in various forms 
of action, as well as special proceedings, should be 
harmonized and made as nearly uniform as practi- 
cable, and that this result can be xccomplished 
without seriously disturbing the general rules of 
practice now in force. 

As already suggested, it is not practicable at this 
time to enter into detail as to various lines of re- 
vision which will be feasible upon the basis of the 
proposed rearrangement. We hope to be able to 
submit our revision to the Legislature of 1897. 

We have been advised to destroy the Code of 
Civil Procedure, and upon its ruins construct an 
entirely new scheme of practice. We have also 
been advised to ‘‘ Let the code alone.” Our ex- 
perience in general practice convinces us that both 
of these views are too extreme, and that neither 
should be adopted. We are not in favor of any 
radical or revolutionary reform, and have, there- 
fore, concluded to recommend what we think is a 
safe and conservative plan. How much we may 
profitably borrow from other past or present sys- 
tems of procedure, cannot be determined until we 
begin the work of actual revision. The object of 
presenting a sketch of the development of pro- 
cedure and the synopsis of the systems of practice 
in other States and countries, is to place before the 
public information perhaps not otherwise easily ac- 
cessible, showing the striking similarity in all ages in 
the main features of procedure. and that the general 
principles of our practice are firmly established as a 
part of our institutions. Preserving these general 
principles, we shall endeavor to present such a 
scheme of procedure as will best conduce to the 
orderly and expeditious administration of justice; 
an in undertaking such a revision as we have sug- 
gested, we hope to continually keep in mind the 
maxim that “‘ Laws are of no avail without man- 
ners;”’ and that the best intended legislative pro- 
visions will have no beneficial effect unless they are 
congenial to the disposition and habits, and to the 
prejudices and approved immemorial usages of the 
people for whom they are enacted. 

ALBANY, December 11, 1895. 

CHARLES Z. LINCOLN, 
WILLIAM H. JOHNSON, 
A. JUDD NORTHRUP, 


Commissioners of Code Revision. 
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‘[*HE programme for the nineteenth annual 

meeting of the New York State Bar Associa- 
tion has just been issued, and contains much that 
is both interestin, 1idtimely. The announce- 
ment that Chaunc » M. Depew will deliver the 
annual address, or “ Patriotism and Jingoism, 
the Lawyer’s Duty,” indicates the discussion 
of a live topic by an orator of not only national 
but world-wide reputation. Although Mr. 
Depew has not practiced his profession for a 
number of years, he was for a long period of 
time in active practice as a lawyer, and repre- 
sented as such the large and important inter- 
ests which he now controls as president. He 
will speak to lawyers, therefore, as a lawyer, 
and it is unnecessary to predict a brilliant ora- 
tion upon the subject he has happily chosen. 

The work of the association will begin with 
Wednesday morning, when Hon. William H. 
Robertson, president of the association, will 
deliver his address at the opening session. Ex- 
Senator John J. Linson, who is a member of 
the commission appointed by the governor to 
report as to improvements in methods of legis- 
lative procedure, will read a paper entitled 
‘Some Needed Improvements in Our Statutes 
and in Statute Making.” It was hoped that 
Lieutenant-Governor Saxton would also pre- 
pare a paper, but by reason of his engagements 
at this season it is doubtful whether he will be 
able to comply with the request of the associa- 
tion. Other papers will be read by Henry W. 
Jessup, Prof. C. G. Tiedeman and Richard L. 
Hand, and the association will entertain its mem- 
bers and guests at luncheon at the Fort Orange 
Club, to which invitations will be issued to meet 
Mr. Depew, Justice Rumsey and Moorfield 
Story, Esq., president of the American Bar 
Association. ; 

The leading feature of the business meeting 
is the discussion on Wednesday afternoon of 
the question, “ What method should be adopted 
in the proposed revision of the Code of Pro- 
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cedure, and how can the work be carried on so 
as to give the best results?” Hon. William 
Rumsey, justice of the Supreme Court of the 
seventh district, and author of “ Rumsey’s 
Practice,"” who has recently been assigned to 
the Appellate Division of the Supreme Court of 
the city of New York, will read a paper on this 
subject. Judge Rumsey has given much time 
and attention to questions of procedure, and 
his views will certainly merit very careful atten- 
tion. William B. Hornblower, Leroy Parker 
and Elbridge L. Adams will read papers on the 
same subject, which will then be thrown open 
to general discussion by the members of the 
association. The drift of sentiment among 
lawyers is decidedly in favor of placing the re- 
vision in the hands of members of our highest 
courts, and this view will doubtless find expres- 
sion at this meeting. 

A report of the committee on revision of the 
statutes by Daniel S. Remsen, its chairman, is 
part of the business of the afternoon session, 
and will be followed by a report by the com- 
mittee on law reform, of which J. Newton 
Fiero is chairman. These committees are two 
of the more important committees of the asso- 
ciation, and have in charge matters of interest 
to the profession, as is clearly indicated by 
their titles. The matter of law reform covers a 
wide field, and the question of revision of our 
statutes is an exceedingly important one in the 
present condition of affairs. 

Governor Morton gives a reception to the 
members of the association on the evening of 
the 22d, which will close the meeting. 

We are informed by the secretary that re- 
sponses from the bar indicating an intention to 
be present are considerably in excess of those 
usually received so far in advance of the meet- 


ing. 


Ata recent meeting of the Virginia State 
Bar Association held last month the report of 
the Committee on Judicial Administration and 
Reforms was read by Henry M. Russell, Esq. 
The paper was interesting and important in 
view of the suggestions which are being made 
in regard to simplicity of legal procedure, and 
is valuable as suggesting changes which might 
properly be made to aid not the Bar alone but 
the public at large also. The need for reforms 
and for advance is becoming more and more 
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appreciated and we are always willing to recog- 
nize the suggestions made, at least in the desire 
for better legal rules. The essential part of 
the suggestions made in the report was: 

“1, The compensation of the judges ought 
to be increased. This change cannot be accom- 
plished at once, and we can only hope to bring 
it about by keeping it constantly in view, and 
bringing it as often as possible before the 
public. 

“2. The terms for which judges are elected 
should be made longer. Some of the members 
of your committee are inclined to favor life 
terms for judges. 

“3. If a method of selecting judges in some 
better way than by public elections cannot be 
devised and adopted, the election of the judges 
should at least be separated from the influence 
of political excitement. The elections should 
be held at times other than those appointed for 
the election of other officers; or, if that cannot 
be done, the names of the judges might at 
least be placed upon the ballots in such a man- 
ner as not to range them on the ticket of 
political parties. 

“4. Methods should be adopted for prevent- 
ing hasty and unconsidered legislation upon 
subjects of a general nature affecting the rights 
and property of the people. 

“5. A number of reforms of less command- 
ing importance need attention. 

“a. The whole system of preparing chancery 
causes for hearing is in need of intelligent 
revision. As the law now stands the order in 
which evidence shall be taken in chancery 
causes, and the time in which it must be taken 
are left pretty much to the pleasure of counsel 
on either side. The practice of summoning 
the witnesses before a notary, and examining 
them in the presence of the parties and their 
attorneys upon questions framed as the exami- 
nation proceeds, has assimilated the chancery 
practice in that particular to the trial of an 
action at law. We are, however, wholly with- 
out any system of rules whereby either the 
order on which the evidence shall be produced 
or the time in which it shall be taken is 
regulated. 

“b, We have fallen far behind our neighbors 
in the adoption of rules for the purpose of 
securing a prompt disposition of cases at law. 





There are two classes of remedies for the 
present slowness with which cases are disposed 
of. One of these relates to the maturing of 
causes. A paper on this branch of the subject 
is to be read at the present meeting of the 
association, and we do not doubt that many 
valuable suggestions will be found in it. We 
could not hope, in a report of this kind, even if 
it were desirable that we should attempt it, 
to treat the subject in any such exhaustive 
it will doubtless be 
The other 


manner as that in which 
treated by our learned brethern. 
class of remedies relate to the rules governing 
the granting of continuance, It has been sug- 
gested to the committee that these rules should 
be revised, and that steps should be taken to 
increase the difficulty of obtaining a continu- 
ance of a case. After mature consideration, 
we have come to the conclusion that nothing 
can be Gone wisely in that direction. The 
Legislature has gone far enough, and, perhaps, 
even farther than was judicious, in subjecting 
the applicant for a continuance to a cross-ex- 
amination by his adversary upon the facts on 
which his motion may be based. With the 
aid of this cross-examination it ought always 
to be possible to develop and present to the 
court the real situation, and under our present 
rules of practice a continuance ought not to be 
granted unless there should seem to be danger 
of serious injustice to the applicant if he should 
be compelled to go to trial. After all, any sys- 
tem of rules upon this subject must necessarily 
leave much to the discretion of the court. In 
this, as in other things, the character and dis- 


position of the particular judge who adminis- 


ters the rules always give color to the rules 
themselves. Regulations which seem too in- 
dulgent, under the administration of one judge 
will be found stringent enough under that of 
another, 


“*c. It would greatly reduce the labor of the 
members of the bar, as well as the risk of over- 
sight, if the evidence of deeds and deeds of 
trust in the offices of clerks of the county 
courts were framed on a better system. A 
change would not be very costly at this time, 
but every year’s delay will make a change, 
which must be made eventually, more expen- 
sive when it does come. It has been suggested 
that the names in the indexes should be 
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arranged according to their first three letters, 
instead of being arranged according to the 
single initial letter, as at present. This, per- 
haps, is the best device which could be adopted 
early and with little expense.” 


At the same meeting of the Virginia State 
Bar Association President Hubbard, in his 
annual address, touched upon the same subject 
in these words : 

““ How does the advancement of our profes- 
sion, general and local, during the span of this 
association’s life, compare with that of other 
professions? One of the marked features of 
recent years is the quickened life and rapid 
progress of the profession of medicine. None 
of the other learned professions can compare 
with it in this respect. This is manifest in its 
discoveries and professional zeal, as well as in 
its organizations, its literature and the daily 
practice of curative medicine; it seizes and 
solves the problems of sanitation, of the pre- 
vention of disease, and unselfishly lavishes upon 
a grateful world the treasures discovered by its 
ardent research. Filling the public mind with 
the exploits of its leaders, it, holds and 
strengthens and widens the influence of the 
great body of local practitioners upon the physi- 
cal and mental life of their patients. It goes 
even further, and sometimes encroaches on the 
domain of the spiritual adviser, and the physi- 
cian is called on to heal the soul as well as the 
body, so that in enlightened as it was in savage 
America the medicine man is both priest and 
physician, doctor at once of medicine and 
divinity. Is this not due to some extent to the 
freedom of individual effort in that profession ? 
Its members are not bound by the statutes or 
by the judgments of tribunals other than their 
own forging. They are free as to their pur- 
poses and their methods. Their possibilities 
do not exceed ours. Theirs it is to discover 
the laws of nature and read and teach their 
lessons. Ours is the highest mission, not only 
to read and teach and enforce the known laws 
of justice and conscience, but to give form and 
expression to those laws through legislatures 
and courts, and thus, in one sense, to become 
the makers of laws. They may employ the 
zeal and acuteness of their discoveries. We 
have scope for the higher faculty of the 
philosopher.” 





In Barton’s Ex’r v. Ridgeway’s Adm’r, de- 
cided by the Supreme Court of Appeals of 
Virginia in- October, 1895 (23 S. E. R., 226), 
it appeared that a member of a firm of lawyers 
was appointed receiver in 1861 to collect cer- 
tain money and have it at the next term of the 
court. He collected the money and deposited 
it to the firm’s account in a bank. For the 
next five years after his appointment no term 
of court, was held, because of the War of the 
Rebellion. The firm account always had more 
to its credit than the sum so collected down to 
the failure of the bank. The bank was 
wrecked by the war, and the money lost. It 
was held that the receiver was not liable there- 
for, he having used the same care that a pru- 
dent man would have used with his own. 

The court said, in part: The proof in the 
cause further shows that this account was the 
account to the credit of which all collections 
and fiduciary money received by either mem- 
ber of the firm were deposited, and that Wil- 
liams and Barton each had a private account 
in the same bank, to the credit of which their 
respective private and personal funds were de- 
posited. There is some contention as to the 
character of the money received by Barton, the 
receiver, and deposited as stated, but it seems 


clear from the testimony in the record that it 


was either Confederate treasury notes, or 
money of no greater value. In the case of 
Elliott v. Carter (g Grat. 541), Judge Lee, in 
his able opinion, discussing the rules to govern 
in determining the liability of fiduciaries, says 
‘ that the fair result of the views presented and 
the reasoning adopted in the cases and opinions 
of learned judges examined by me is that 
where a trustee has acted in good faith in the 
exercise of a fair discretion, and in the same 
manner in which he probably would have 
acted if the subject had been his own property 
and not held in trust, he ought not to be held 
responsible for any losses occuring in the man- 
agement of the trust fund;” and again, in 
quoting from Lord Hardwicke in the case of 
Knight v. Lord Plimouth (3 Atk., 480), says : 
‘‘Tf there was no mala fides — nothing wrong- 
ful in the conduct of the trustee—the court 
will always favor him. For as a trust is an 
office necessary in the concerns between man 
and man, and which, if faithfully discharged, 
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is attended with no small degree of trouble and 
anxiety, it is an act of great kindness in any 
one to accept it. To add hazard or risk to 
that trouble, and subject a trustee to losses 
which: he could not forsee would be a manifest 
hardship, and would be deterring every one 
> and 


in quoting from Chancellor Kent in the case 


from accepting so necessary an office; ’ 


of Thompson v. Brown (4 Johns. Ch. 619, 928) 
says that where there is no just imputation of 
mala fides, and the fault is at most but an error 
of judgment and a want of sharp-sighted vigi- 
lance, it would have the appearance of great 
rigor, and be hardly reconciled with the doc- 


trines of the court, to hold a trustee responsible. 
x * 
a * * * * 
Martin 


(77 Va. 376) this court refused to hold Parsley, 


In the case of Parsley’s Adm’r v. 


guardian, responsible for a fund belonging to 
his wards, deposited in bank to his individual 
credit, and lost with the collapse of the bank at 
the end of the war, the court saying in its 
opinion: “A dona fide deposit of the money of 
his ward by the guardian, in his own individual 
name, provided that it can be shown that it 
was in fact the money of his wards, will acquit 
and protect a guardian from responsibility of 
loss which ensues not by the form or designa- 
tion of the deposit, but which has been lost by 
the 
whole currency and all the banking and _ finan- 


general and universal destruction of the 


%» 


cial interests of the State. And the court fur- 


ther says (page 383): “Cases in which a fiduci- 
ary has been held to a responsibility for the 
loss of the money of his ward. or other estate, 
which had been deposited in his own name, have 
all been those in which the fiduciary fund was 
mingled with his own private or personal fund, 
or used by him for his own purposes, or where 
the deposit was made in depreciated money, as 
Upon the 
reasoning of the court in this case, Barton can- 


compared with the money received. 


not be held responsible for the fund received 
by him, and the same may be said upon the 
reasoning of all similar cases that we have been 
able to examine, notably, the case of Davis v. 
Harman (21 Grat. 197), in which Davis, the 
commissioner, had deposited funds of his trust 
in the bank in his own name, and it was mixed 
and merged with his own money and in his 
private bank account, and lost by the collapse 





of the bank at the close of the war, just as the 
fund in this case was lost; yet this court, in its 
opinion, concurred in by all the judges, exoner- 
ated Davis, the commissioner, from the loss. 
The reasoning of the court therein applies with 
all its force here, viz: “ The loss here was not 
in consequence of the deposit. It was not the 
failing of a bank or the insolvency of a banker, 
but it was the sudden and irretrievable de- 
struction of the whole currency of the country 
by the termination of a civil war which had 
destroyed the very power that created it. The 
thing deposited for safe keeping, which was the 
thing received, to wit, Confederate money, 
had perished without any fault anywhere, but 
had perished with the overthrow of the govern- 
ment which had spoken it into existence. 
* * * It would be too rigorous and too 
unjust; it would be in violation of those well- 
settled principles, founded in reason and in 
conscience, which control the action of courts 
of equity —to hold that though the appellant 
has been guilty of no ma/a fides, no misconduct, 
no negligence, yet he is to be held responsible 
for a loss which he had no part in creating 
and no power to prevent. But that loss, we 
think, ought to fall upon those who were en- 
titled to the fund that has perished.” 
in perfect accord with the sound reasoning of 
Elliott v. Carter 


This is 


this court in the case of 


(supra). 


It is a pleasant welcome we give to the dis- 


senting opinion of Chief Justice Bleckley’ in 
Dilberts v. Harris, wherein the court held that 
the proprietor of a barber shop, kept for public 
patronage, is liable to a customer for the value 
of his hat which was deposited on a hat rack in 
the shop, and, which while the customer was 
being shaved, disappeared from the shop and 
was thus lost, such proprietor being under 
to the 
is very 


these circumstances, a bailee for hire as 
customer’s hat. The dissenting opinion 
clever and demonstates that judges can write 
bright and witty opinions when they intend to 
as well as when they are oblivious of the real 
humor of their pens at least from the stand- 
point of some members of the Bar. Judge 
Bleckley said : 

“Tt hath never happened, from the earliest 
times to the present, that barbers, who are an 


ancient order of small craftsmen, serving their 
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customers for a small fee, and entertaining | 


them the while with the small gossip of the 
town or village, have been held responsible for 
mistake made by one customer whereby he 
taketh the hat of another from the common 
rack or hanging place appointed for all cus- 
tomers to hang their hats; this rack or place 
being in the same room in which customers sat 
to be shaved. ‘The reason is that there is no 
The barber 


hath no exclusive custody thereof, and the fee 


complete bailment of the hat. 


for shaving is too small to compensate him for 
He himself 
could not watch it, and at the same time the 


keeping a servant to watch it. 
owner. Moreover, the value of an ordinary 
gentleman’s hat is so much, in proportion to 
the fee for shaving, that to make the barber an 
insurer against such mistakes of his customers 
would be unreasonable. The loss of one hat 
would absorb his earnings for a whole day; 
perhaps many days. ‘The barber is a crafts- 
man laboring for wages, not a capitalist con- 


ducting a business of trade or trust.” 


Why would it not be well for Congress, in- 
stead of amusing itself doing nothing to con- 
sider our position in regard to the Behring Sea 
Arbitration and make just a little advance on 
our present unnatural and forced stand? It 
would give England pleasure to receive the 
award and might place us in a more dignified 
and honorable position in the eyes of the 
world in addition to which is the prestige 
which would be given international arbitration 
and the decision of the tribunal. On this sub- 
ject the nation says: 

“It is earnestly to be hoped that the present 
Congress will dispose of the award of damages 
under the Behring Sea arbitration in a manner 
That the 
last Congress should have left the matter as it 


creditable to the national dignity. 


did was not surprising, considering what the 
character of that body was. From this one, 
Republican though it be, one expects better 
The question is one which could arise 


The whole 


machinery of arbitration bespeaks a high de- 


things. 
only between civilized peoples. 


gree of civilization, and to allow its working to 
be arrested and nullified by semi-barbarians 
like Senator Morgan would be distinct retro- 


gression. Sending him abroad as one of our 





jurists to sit on a really august international 
tribunal was bad enough. To allow him to 
undo its work after he got home would be still 
worse. If we were to adopt the Jingo theory 
of international respectability, it would be safe 
to say that we should have to bombard two 
flourishing European cities in order to wipe 
out the discredit which the employment of such 
men as Senator Morgan in responsible places 
abroad brings upon us. It is such agents as 
he, and not our failure to kill people and des- 
troy property, that diminish our weight and 
influence in the eivilized world. 

The treaty under which the Paris tribunal 
sat, agreed by article 14 to consider the result 
of the proceedings of the tribunals of arbitra- 
tion as a full, perfect, and final settlement of 
all the questions referred to the arbitrators.” 
United States 


had no jurisdiction in Behring Sea outside the 


The arbitrators found that the 
three-mile limit. It followed from this that all 
the seizures of Britfsh ships made by the 
American cruisers were illegal, and that the 
The 


questions as to “the value of the said vessels 
’ 


United States were liable in damages. 


aud their contents or either of them,” and 
the question whether they were “wholly or in 


part” the property of Americans, were left “ to 
| J ’ 


future determination.” The determination was 


to be reached by a “ mixed commission” on 
the facts. 

The total of the British claims for damages 
including compensation to British subjects im- 
prisoned by the American courts, with interest, 
was $780,000. In the course of the negotia- 
tions for this mixed commission, to use Mr. 
Gresham’s language, “these claims were sub- 
jected by both governments to a thorough ex- 
amination both upon the principles and facts 
which they involve.” He—that is, we, the 
United States —therefore suggested (August 
21, 1894) that in order to save the expense, 
trouble, and tedium of a commission, the mat- 
ter should be settled by the payment of a lump 


sum of $425,000. His first offer was $400,000, 


The British asked $450,000. ‘They “split the 
difference” and settled on $425,000. It 


looked as if the matter was arranged, barring 


now 


the inquiry as to the ownership of the vessels. 
When the appropriation of the money came 
before Congress it was opposed by Mr. Cannon 
on the ground that the majority of the vessels 
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were owned by Americans, and that only 
$103,000 was due. To this was added the 
statement by Mr. Hitt that not only were “the 
real owners” Americans, but they were 
engaged in an occupation forbidden by the laws 
of their own country,” and were entitled not 
to compensation, but to fine and imprison- 
ment. As to the unlawfulness of the occupa- 
tion, Mr. Hitt was mistaken. The original 
bill which made it a criminal offence to kill 
seal in Behring Sea made the American do- 
minion cover the whole This 
amended by the Senate, and the amend- 
ment accepted by the House, after conference; 
and the effect of the amendment, reported the 
managers on behalf of the House (March 2, 
1889), was “to leave out of the house amend- 
ment the words that are descriptive of the 
waters of Alaska.” This restored the waters 
Alaska _ to 
law, and made seal-killing outside the three- 
mile limit a lawful occupation. Therefore, 
whatever the nationality of the owners, they 
were not debarred from compensation on the 
ground of nationality. 

Now comes the question, what is their 


sea. was 


of the domain of international 


nationality ? There does not seem to be any 
full evidence on this point. Nor does it 
appear on what grounds Senator Morgan’s 
assumption rests, that they were “rascally and 
recalcitrant Americans who hired themselves 
out to the British flag to rob the Government 
of the United States, violate its laws, and dis- 
honor the country.” All this appears to be 
the product of a _ half-savage imagination. 
Morgan’s language cannot be approached from 
the civilized point of view. It would be as 
much a waste of- time to examine his argumen- 
tation in detail as that of King Kaffee Kalkalli. 

The British answer to this is, that any 
British vessel seized under the British flag 
must, by the British law, belong to a Brit- 
ish subject. A foreigner cannot own _ her. 
But the owner may borrow of a foreigner 
by mortgage on the ship. There appears to 
be no doubt that many, or some, of the ships 
seized in Bering Sea were so mortgaged to 
Americans, who advanced money to the Can- 
adian owner to enable him to engage in the 
season's sealing. This is all that can have pos- 
sibly made such mortgagee “‘a rascally and 
recalcitrant American.” Under the Morgan 
system of jurisprudence his making such a loan 
entitles his own Government, without a shadow 








of legal authority, to seize the ship, which was 
his only security, and lock up the owner so as 
to make such security worthless. We do not 
believe a more remarkable debate than that 
in which Morgan produced these juridical 
flowers, was ever heard in the history of either 
witenagemots or parliaments. 

It will be easily seen, from this brief sketch 
of the facts, that the whole affair is a national 
scandal. That such a scandal should have 
arisen in such an assemblage of wild men as 
the last Congress, is not to be wondered at. 
This one plumes itself on coming from the 
ranks of the intelligent and really patriotic por- 
tion of the population. Our liability has arisen 
under a judgment by which we solemnly agreed 
to abide. ‘The amount has been settled by 
our lawfully constituted representatives. The 
opponents of its payment are, therefore, “ras- 
cally and recalcitrant Americans” who are 
doing all they can to dishonor our flag and to 
bring arbitration into disrepute. In money 
matters nations should always be gentlemen 
and pay what they promise. When the bar- 
gain is struck, the time for haggling is over. 


The Court of Appeals have decided that the 
provision of the Constitution taking away the 
limit which may be recovered in negligent suits 
for death is prospective only. The decision 
was made in the case of Isola v. Weber, and 
the court in regard to the subject said : 

“The question here involves the question 
whether section 18, article 1, of the new Con- 
stitution operates retrospectively and affects 
causes of action accrued before it went into 
effect. The language of that provision is: ‘ The 
right of action now existing to recover dam- 
ages for injuries resulting in death shall never 
be abrogated, and the amount recoverable shall 
not be subject to any statutory limitation.’ At 
Special Term Judge Pryor denied the motion 
to amend upon the ground that the constitu- 
tional provision was prospective only and did 
not operate upon causes of action antedating 
its own existence. The General ‘erm reversed 
and granted the amendment, and the defend- 
ants’ appeal from that order. The same ques- 
tion at nearly the same time came before the 
General Term of the first department, which 
held that the provision did not operate retro- 
spectively. We think that conclusion was cor- 
rect (Reilly v. Utah, N. & C. Stage Co., 34 N. 
Y. Supp. 358), and adopt the reasoning of the 
opinion by Follett, J., in that case as sufficient 
expression of our own views.” 
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NATURALIZATION OF ALIENS. 


7. legislative sssion of 1895, on the motion of 

Hon. Alfred Conkling, enacted a statute in 
reference to the naturalization of aliens, in which 
appear the following provisions: 

Section 1. The Supreme Court in the respective 
judicial districts and the County Courts in the re- 
spective counties of this State shall have jurisdic- 
tion of the declarations of intention and of appli- 
sations of aliens to become citizens of the United 
States; no other court or courts now or hereafter 
established by this State shall entertain a primary 
or final declaration or application made by or on 
behalf of an alien to be admitted to become a citi- 
zen of the United States, or have or entertain ju- 
risdiction of the naturalization of an alien; nor 
shall any clerk of any such court or courts receive 
any such declaration, application or papers. 

Section 2 relates to the filing of original declara- 
tions with the clerks of the same courts, and then 
the act continues in section 3 as follows: 

Section 3. Final applications of «aliens to be ad- 
mitted to become citizens of the United States, 
made in any of the courts of this State in which, 
by the provisions of this act, such application may 
be made, may be filed in term time or during vaca- 
tion; but final action thereon shall be had only on 
stated days, to be fixed by rule of the respective 
courts; every application shall be entered on the 
docket of the court on the day on which the appli- 
cation shall be made; such application shall be in 
the form of a petition, subscribed and verified by 
the oath of the applicant, and shall be filed in the 
court to which it is presented at least fourteen days 
before final action thereon shall be had; the peti- 
tion herein provided for shall state the place and 
country of the birth of the petitioner and the time 
and place of his arrival in the United States, the 
grounds on which he claims the right to be natu- 
ralized, and shall set forth his name in full, his age 
and occupation, and the name of the street and the 
number of the house in which he resides, the name 
of the city, town, village or other place in which 
such residence is situated, and the name of the per- 
son or the name of the persons whom the said ap- 
plicant intends to summon as witnesses at the final 
hearing upon his said application, together with 
the street and number of the residence or residences 
of the said witnesses; simultaneously with the pre- 
sentation and filing of the petition herein pre- 
scribed and provided for there shall also be filed an 
affidavit of a person, who must be a citizen of the 
United States, and who may or may not be a person 
whom the petitioner intends to summon as a wit- 
ness at the final hearing upon his application to be 
admitted to become a citizen of the United States, 








which said affidavit shall set forth the full name, 
residence and occupation of the afliant, and that 
the affiant is a citizen of the United States and is 
personally well acquainted with the petitioner, and 
that the said petitioner will have reslded for five 
years within the United States, and one year within 
the State of New York, immediately preceding the 
return day of the petition, and during that time the 
said petitioner has behaved as a man of good moral 
character, attached to the principles of the Consti- 
tution of the United States, and well disposed to 
the good order and happiness of the same, provided 
that in applications made pursuant to sections 2166 
and 2174 of the Statutes of the United 
States, it shall be suflicient for that afflant to swear 
to the length of residence or service required by the 
said sections respectively. 


Revised 


* * * * * * 

Section 4. Every person who may or shall hereaf- 
ter make application in any of the courts of this 
State, in which by the provisions of this act such 
applications may be made to be admitted to become 
a citizen of the United States, shall give notice in 
writing of his application to the clerk of the city, 
town, village o1 other place where he resides, or, if 
there be no clerk, then to the officer or person per- 
forming similar duties in such place of his resi- 
dence, at least fourteen days before the final hear- 
ing upon his application, as aforesaid, which said 
notice shall contain his full name, age, occupation, 
residence and the name of the court which his 
said petition has been filed and is pending; it shall 
be the duty of such clerk or officer or other person 
to make and preserve a complete record of all such 
notices in a form convenient for public inspection, 
and to give each applicant who has given such no- 
tice a certificate that the provisions of this section 
of this act have been complied with, and this cer- 
tificate shall be filed by the petitioner in the court 
in which the said petition is filed and pending de- 
termination before final shall be taken 
thereon by the court. 

Section 9 provides that no candidate for office or 
political committee shall in any manner aid the ap- 


in 


action 


plicant, either by money or in the procurement of 
counsel. 

Is this statute consistent with that broad public 
policy which should characterize the State of New 
York; is it the attitude of the citizenship of this 
State toward those who in good faith seek to be- 
come a part of the body politic; is it in harmony 
with the Constitution and laws of the United 
States? The qualifications for voters in the State 


of New York are higher than those demanded for 
any other State in the Union, with the possible ex- 
ception of California, which, like New York, de- 
mands that persons must have been citizens of the 
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United States fora period of ninety days before 
they are eligible to the electorate, while in seven- 
teen of the States it is not even necessary to have 
become a citizen of the United States. Alabama, 
Arkansas, Colorado, Florida, Indiana, Kansas, 
Louisiana, Michigan, Minnesota, Missouri, Ne- 
braska, North Dakota, Oregon, South Dakota, 
Texas, Vermont and Wisconsin allow aliens to par- 
ticipate, not alone in their local elections, but in 
the choice of members of Congress and presidential 
elections, which, with the right of domicil thus se- 
cured under our interpretation of international law, 
gives them, within their own States, practically all 
the rights and privileges enjoyed by American citi- 


zens. The State of New York, in its recently 


adopted Constitution, has provided that a period of 
ninety days must elapse between the admission to 


citizenship and the exercise of the elective fran- 
chise, such action being believed to be necessary to 
prevent frauds in the large cities incident to politi- 
cal excitements, but this statute under Considera- 
tion has no such justification. It seeks upon its 
face to prescribe conditions for naturalization 
which make it practically impossible for the man 
coming here in good faith, and seeking citizenship, 
not in the State of New York, but in the United 
States, to comply, and thus to induct into society a 
body of people which cannot be assimilated into full 
citizenship, and which cannot, therefore, become 
fully imbued with the duties and responsibilities 
which such residence by right entails. The logical 
result and the one which must follow the cariying 
out of this policy, must be to force large numbers 
of people who would otherwise settle down in the 
State of New York, adding to its wealth and im- 
portance, to take up their residence in those States 
which are anxious to gain in population, and which 
do not seek to meet the new-comer with conditions 
of citizenship which it is practically impossible for 
him to attain. The statute is inhospitable, and evi- 
dences an attitude 
generally entertained by the State, would rapidly 
depopulate it, to the benefit of those which have 
offered inducements for those who are seeking in 


toward foreigners which, if 


the new world the opportunities which were denied 
them in the oid. 

This is the first time, in the history of American 
legislation, that any State has sought to increase 
the difficulties surrounding the admission to citizen- 
ship of those who, in good faith, desire to share its 
duties and responsibilities, and the policy of the 
nation, at times assuming grave responsibilities in 
the assertion of the doctrine, has been to liberally 
construe the statutes in behalf of those who seek 
citizenship. Mr, Bayard, as secretary of state, writ- 
ing to Mr. von Alvensleben, in discussing an inter- 
national case, in which there was some question of 





the regularity of the proceeding, says: *‘It is thus 
intended to offer the franchise of naturalization to 
all persons, who, on arriving at full age, have re- 
sided in the United States five years before that 
period. And even were the question doubtful, it is, 
as you are well aware, a familiar rule that in the 
construction of grants of franchises, that construc- 
tion is to be adopted which is most favorable to the 
persons for whose benefit the franchise is to be 
granted — in dubio mitius.” Mr. Fish, as secretary 
of state, enunciating the same doctrine, says: 
‘This liberal rule of judicial interpretation, in 
harmony as it is with our system of government, 
has been, so far as | am aware, uniformly respected 
and followed by the executive branch of the govern- 
ment.”” President Grant, in sixth annual 
message, touching upon this same subject, says: 
‘* Without placing any additional obstacles in the 


his 


way of the obtainment of citizenship by the worthy 
and well-intentioned foreigner who comes in good 
faith to cast his lot with ours, I earnestly recommend 
further legislation to punish fraudulent naturaliza- 
tion and to secure the ready cancellation of the 
record of every naturalization made in fraud.” 
This recommendation he again urges in his eighth 
annual message, but nowhere is there to be found, 
in the utterances of statesmen or publicists, any sug- 
gestion that the conditions surrounding the admis- 
sion to citizenship should be increased, or that any 
State has the power to make such enactments. 

The Conststution of the United States, which is 
a delegation of specific powers, by the people of the 
several States, says in article one, section eight, 
that, ‘‘the congress shall have power * * * to 
establish an uniform rule of naturalization, and 
uniform laws on the subject of bankruptcies through- 
out the United States.” In 1793, the congress, act- 
ing under this grant of power, did provide an *‘ uni- 
form rule of naturalization.” This was amended in 
1802, and at various times since, and is now a part 
of the Revised Statutes of the United States. So 
much of this ‘‘ uniform rule of naturalization ” as is 
necessary for the purposes of this discussion is given 
below, as follows: ' 

Section 2165. Analien may be admitted to become 
a citizen of the United States in the following 
manner, and not otherwise: 

First.— He shall declare on oath, before a Circuit 
or District Court of the United States, or a District 
or Supreme Court of the territories, or a Court of 
Records of any of the States having a common law 
jurisdiction, and a seal and a clerk, two years, at 
least, prior to his admission, that it is bona jide his 
intention to become a citizen of the United States, 
and to renounce, forever, all allegiance and fidelity 
to any foreign prince, potentate, state or sovereignty, 
and particularly, by name, to the prince, potentate, 
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state, or sovereignty of which the alien may at the 
time be a citizen or subject. 

Second.— He shall, at the time of his application 
to be admitted, declare, on oath, before some one of 
the courts above specified, that he will support the 
Constitution of the United States, and that he abso- 
Iutely and entirely renounces and abjures all alle- 
giance and fidelity to every foreign prince, poten- 
tate, state, or sovereignty, and particularly, by name, 
to the prince, potentate, state or sovereignty of 
which he was before a citizen or subject, which 
proceeding shall be recorded by the clerk of the 
court. 
appear to the satis- 
such alien that he 
States five years at 


Third.—It shall be made to 
faction of the court admitting 
has resided within the United 
least, and within the State or territory where such 
court is at the time held, one year at least; and that 
during that time he has behaved as a man of good 
moral character, attached to the 
Constitution of the United States, 
to the good order and happiness of the same; but 


principles of the 
and well disposed 


the oath of the applicant shall in no case be allowed 
to prove his residence. 

By the act of February 1, 1876. the declaration 
of intention of the alien was allowed to be made to 
the clerk of any of the courts enumerated in the first 
clause. 

“It has been says Chief Justice 
Marshall, ‘‘that if a law passed by a State, in the 
exercise, of its acknowledged sovereignty, comes 
into conflict with a law passed by Congress in pur- 
suance of the Constitution, they effect the object and 
each other like equal opposing forces. But the 
framers of our Constitution foresaw this state of 
things, and provided for it by declaring the supre- 
macy, not only of itself, but of the laws made in 
pursuance thereof. The nullity of any act inconsis- 
tent with the Constitution is produced by the de- 
claration that the Constitution is supreme. When 
the federal government has acted he says: ‘In 


contended,” 


every such case the act of Congress or the treaty is 
supreme; and the laws of the State, though enacted 
in the exercise of powers not controverted, must 
yield to it.” In the case of Cooley v. The Board of 
Wardens, 12 Howard, 299, the contention being 
made that State statutes in reference to questions 
delegated to the Congress, and which had not been 
acted upon by the Federal Legislature, were valid, 
the court said that 
power are in their nature national, or admit of one 
uniform system or plan of regulation, may justly be 
said to be of such a nature as to require exclusive 
legislation by Congress,” and when we reflect that 
under the provisions of the fourteenth amendment 
‘* All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 


‘* whatever subjects of this | 





citizens of the United States and of the States 
wherein they reside.” it must be apparent that the 
‘‘uniform rule of naturalization ” comes within the 
definition of the court, and that the action of the 
Legislature of the State of New York, in prescribing 
other conditions, is an usurpation of power which 
cannot be tolerated by the people. 

Chief Justice Taney, in delivering the opinion of 
the court in the case of Thurlow v. Massachesetts, 
5 Howard, 585, says: ‘‘ And in the case of Chirac 
v. Chirac, 2 Wheaton, 269, which arose under the 
grant of power to establish an uniform rule of 
naturalization, where the court speak of the power 
of Congress as exclusive, they are evidently merely 
sanctioning the agreement of counsel stated in the 
preceding sentence, which placed thein validity of 
the naturalization under the law of Maryland, not 
solely upon the grant of power in the Constitution, 
but insisted that the Maryland law was ‘ virtually 
repealed by the Constitution of the United States, 
and the act of naturalization enacted by Congress.” 
Undoubtedly it was so repealed, and the opposing 
consel in the case did not dispute it. For the law 
of the United States covered, every part of the 
Union, and there could not, therefore, by possi- 
bility be a State law which did not come in conflict 
with it. And, indeed, in this case it might well 
have been doubted whether the grant in the Con- 
stitution itself did not abrogate the power of the 
States. inasniuch as the Constitution also provided 
that the citizens of each State should be entitled to 


| all the privileges and immunities of citizens in the 


several States; and it would seem to be hardly con- 
sistent with the provisions to allow any one State, 
after the adoption of the Constitution, to exercise a 
power, which, if operated at all, must operate 
beyond the territory of the State, and compel other 
States to acknowledge as citizens those whom it 
might not be willing to receive. 

The first Constitution of the State of New York, 
which became operative in 1777, before the adop- 
tion of the Federal Constitution, provided: “And 
this convention doth further, in the name and by 
the authority of the good people of this State, or- 
dain, determine and declare that it shall be in the 
discretion of the Legislature to naturalize all such 
persons, and in such manner, as they shall think 
proper,” and the statutes of the United States rec- 
ognized such rights of citizens naturalized by the 
States before any law had been passed by the Con- 
gress upon the subject. There was, however, no 
contamination of the power to naturalize in. the 
Constitution of 1801, the Congress of 1793 having 
assumed the duty of prescribing “an uniform rule 
of naturalization,” which was conceded by the peo- 
ple to take that power from the State. 

In the case of Chirae v. Chirac, quoted above, 
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Chief Justice Marshall said: ‘‘ The proposition that 
the power of naturalization is exclusively in Con- 
gress does not seem to be, and ought certainly not 
to be controverted.” Vice-Chancellor Sanford 
(Sandford’s Chancery Reports, 584), discussing the 
Chirac and otlier cases, says that ‘‘ the authors of the 
Federalist insisted that the power of naturalization 
must necessarily be exclusive, else there could be no 
uniform rule, And it seems to be conceded on all 
hands that it is... This view is held by Chief Jus- 
tice Taney in the Dred Scott case, 19 How. 405, 
where he says that “the Constitution has conferred 
on Congress the right to establish an uniform rule 
of naturalization, and this right is evidently exclu- 
sive, and has always been held by this court to be 


” 


so. 

The only question which has ever arisen in re- 
spect to the absolute control of this question by the 
Congress, whicli has any sort of judicial sanction, is 
whether the Congress had the power to confer ju- 
risdiction upon the State courts; whether, in the 
absence of the sanction of the State Legislature, the 
State courts could be compelled to accept jurisdic- 
tion. This is hinted at inthe opinion of Mr. Jus- 
tice Story in the case of Prigg v. The Common- 
wealth of Pennsylvania, in which he goes out of his 
way to express an opinion, where he says that ‘‘ we 
hold the act to be clearly constitutional in all its 
leading provisions; and, indeed, with the excep- 
tion of that part which confers authority upon the 
State magistrates to be free from reasonable doubt. 
As to theauthority so conferred on State magis- 
trates, while a difference of opinion has existed, and 
may exist still on the point in different States, 
whether State magistrates are bound to act under 
it, none is entertained by this court, that such mag- 
istrates may, if they choose, exercise that au- 
thority unless prohibited by the State Legisla- 
ture.” 

In the case of Knowles, er parte, American Law 
Register, August, 1856, the court held that the 
power to naturalize is a judicial power; that Con- 
gress had no authority to confer jurisdiction upon 
the courts of the States; that the Constitution gives 
no such power; that it expressly declares that the 
judicial power shall be vested in the Supreme Court 
and in such inferior courts as the Congress may 
from time to time ordain and establish; that the 
Constitution, having thus fixed where the judicial 
power shall be vested, it cannot be vested else- 
where; that the States had originally the power to 
naturalize; that the provisions of the Constitution 
giving the power to Congress to establish an uni- 
form rule of naturalization did not exclude the 
States from naturalizing, although they must follow 
in doing so any rule prescribed by Congress; that 
the power is not given to Congress at all, but only 





the power to direct the States in what manner and 
according to what rules they shall naturalize.” 

This case was passed upon in California by a lo- 
cal court in 1854. Three years later Judge Hoff- 
man, of the Supreme Court of New York, in the 
case of William Ramsden, who asked to be natu- 
ralized as a citizen of the United States, in com- 
menting upon the California case, said: “ But, with 
the utmost respect for the learned court, it appears 
to me there is an important error in the doctrine of 
the case. In the first place, I apprehend that the 
power conferred by the Constitution is of a class 
which leaves authority within the States until Con- 
gress exercises the delegated rights; and when so 
exercised, the act of Congress becomes necessarily 
exclusive. Such, I understand, is the received con- 
struction of the clause as to the establishment of 
uniform bankrupt laws. 
istence of the power, but its exercise, which is in- 


‘*Tt is not the mere ex- 


compatible with the exercise of the same power by 
the States.”” Chief Justice Marshall, 4 Wheaton, 
196. 

‘**In the next place, it appears to me that the 
power conferred is a power over the whole subject 
—a power exclusively to constitute citizens—not 
merely a power to prescribe how the States shall 
To establish a rule of naturalization is to 
declare how aliens shall become citizens. It in- 
volves the whole power of effecting the object, as 
well as all details of its exercise. When, then, the 
people of the United States have said that Con- 
gress shall have that power, and Congress exercises 


do so. 


it, the right to accomplish it in any other mode, or 
by any other body, is superceded.” 


The authorities all agree (and the State in its sov- 
ereign capacity having dropped from its Constitu- 
tion all reference to naturalization upon the Con- 
gress having exercised the power granted in the 
Federal Constitution, it must be understood to 
have shared in that opinion) that the power of 
Congress to prescribe the rules of naturalization is 
exclusive, and the action of the Legislature in pass- 
ing the statute of 1895 was wholly unwarranted, 
“An uniform rule of natu- 
ralization ” precludes the possibility of adding new 
conditions by any of the States, and, as every man 
who has in good faith resided in the United States 
for a period of five years, with the Jona jide inten- 


and it is null and void. 


tion of becoming a citizen, has a natural right to 
participate in the coming election, and as this is 
practically impossible under the operation of the 
so-called law, it should either be repealed at once 
or a test case should be made, allowing the courts an 
opportunity to set the seal of their disapprobation 
upon the unauthorized action of the Legislature. 
Ben 8. DEAN. 
JAMESTOWN, N. Y., ov. 20, 1895. 
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ANOTHER OBJECTION. 


ApvERSE NEWSPAPER CRITICISM AS AFFECTING 
THE PROCEEDINGS AT THE TRIAL OF A CRIMI- 
NAL CASE, WirH Some Discussion, INTER ALTA, 
As TOUCHING THE FREEDOM OF THE PREss. 


Judgments ought to be contentful; for interest 
Republic ut sit finis litium. The legend is as true 
now as in the days of the Roman republic; now, as 
then, it is for the interest of the republic that there 
be an end to litigation; and now, as then, that in- 
terest is best manifested when judgment is content- 
ful. This is so peculiarly with respect to the peo- 
ple’s business, especially in the administration of 
the law in the courts of criminal jurisdiction. A 
question upon which A. and B. have differed— 
whether the one owes the other tive hundred dol- 
lars and ought to pay it, which they have brought 
into the forum for judgment—is of individual con- 
cern, is a private and personal affair in which pub- 
lic interest is casual only—going no further than 
that judgment be awarded freely and without 
favor; but if A. afterwards slay B. without appa- 
rent justification, the people are and have the right 
to be keenly interested in the determination of the 
question of guilt or innocence. The social compact 
demonstrates it. When the avenger of blood sur- 
rendered his personal right of redress to society, 
society guaranted in exchange that it would for- 
mally inquire into the matter and provide that jus- 
tice be done with certainty and speed. Since that 


day, man, the person, has been keenly interested in 
the administration of the law by society, repre- 
sented by the State, and sometimes when justice 


has not been awarded either with certainty or speed, 
he has been heard to complain. In 1889, David 
Dudley Field said, in addressing the American Bar 
at that time the 
president: ‘‘So far as I am aware, there is no 
itself civilized 


Association, of which he was 


other country calling where it 
is so difficult to convict and punish a criminal, 
and where it takes so many years to get a decision 
man and man. 


between Truly may we say, that 


justice passes through the land on leaden sandals.” 
Judge Elliott Anthony, president of the Illinois 
Bar Association, at its 18th meeting at 
Springfield, Ill., on January 24th and 25th of this 
year, spoke to the same effect. He said: ‘‘The 
great effort seems to be to involve every investiga- 
tion of crime ina network of subtleties, artificial 
distinctions and downright quibbles, shut out all the 


annual 


incriminating evidence possible, then decide every 
case on some technicality. There is dissatisfaction 
everywhere throughout the country in regard to 
the methods adopted and the course pursued by 
our courts in dealing with the violators of the law, 


and it is but little wonder that people in some of 





the older portions of the republic have at times 
become exasperated at the trifling and juggling 
which are allowed, and have wreaked summary 
vengeance on thugs and assassins, to the disgrace 
of civilization and the age in which we live. 

A fair jury have convicted Durrant of murder, 
and it is said there is no hook to hang a doubt 
upon in the entire record. It is assumed that the 
case will go to the Supreme Court and the anxious 
inquiry is: What will that body do with it? 
Undoubtedly affirm the judgment, there being no 
error in the record, is the manifest answer. ‘‘ Yes,”’ 
persists the inquirer, not yet satisfied, ‘‘but the 
prisoner’s counsel urge that he did not have a fair 
trial because the newspapers of the city, during 
the progress of the trial, published the testimony 
in the case and commented upon it in such wise 
that one who read the papers would probably infer 
that the editors and publishers already believed 
the prisoner guilty.” That arrests the attention 
and deserves consideration. In passing, however, 
one should be minded that the trial judge through- 
out the trial, carefully admonished the jurors 
against reading any newspaper comments upon the 
Of course the presumption must be that the 
jury heeded that admonition. Ought a new trial 
to be granted because the have 
clamored against the accused when it cannot be truly 
said but may only be surmised that such clamor has 
affected the verdict of the jury? There was news- 
paper ‘‘clamor” in the Goldenson case (76 Cal. 
328), both before and during the trial, which was 
animadverted upon by the prisoner's counsel, but 
there appeared to be no error in the record and the 
judgment was affirmed. The result must be the 
same in the Durrant case if there is no error in 
the record. Remembering that the newspapers of 
San Francisco, as being metropolitan in churacter, 
circulate in all the counties of the State, would it 
not be difficult to select a county in the State where 
the jurymen could not have an opportunity to read 
the San Francisco newspapers if they desired to do 
so? Can it be assumed, further, that in that wished 
for happy land to which the San Francisco news- 
paper has not yet gained access, and where, for that 


case. 


newspapers 


reason, the prisoner in question could have a fair 
trial, the local newspapers, well knowing that the 
case had been tranferred to their midst for the very 
reason stated, would carefully refrain from com- 
menting upon the case in any of its features? Do 
editors and publishers differ in genus, or only in 
species? And if the local papers of that wished for 
happy land to which the San Francisco newspapers 
have not yet gained access and where, for that 
reason, the prisoner in question could have a fair 
trial, were to comment upon the case, can it be 
assumed that their comments would be wholly in 
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the prisoner's favor and for that reason be unobjec- 
tionable? — the judicial understanding of the word 
“error” being that it is something that makes 
against the righteousness of the accused, and in 
favor of the people who for the purposes of that 
system of logic are indisputably presumed to be 
wicked, and heartless, and bloodthirsty?. There is 
a well-defined impression in some quarters that the 
principal purpose of the criminal courts is to pro- 
cure the public justification of those who are sus- 
pected (7?) of something or other — whose sins, if 
any, are venial and not mortal by any means, dear 
no !—and against whom the most that can be said 
is, that they may have done the right thing the wrong 
way. The salutation of counsel for the prisoner 
and the response of the jury are to be read together: 

Salutation : 

Response : 


Pax vobiseum. 
Et tecumsit Dominus. 

In those quarters, the real usefulness of such 
courts is deemed to consist in this :—that they are 
enabled, by reason of certain forms of procedure, 
veculiar to them, to patch up the reputations of 
certain innocents whose misfortune it has theretofore 
been to be suspected of wrongdoing by certain mala- 
droit officers of the law, in consequence whereof 
they have been haled in the forum, It is supposed 
that by the procedure noted the aforesaid innocents 
will be discharged, cleansed and purified. 

If a new trial must be awarded in the Durrant 
case because of newspaper comment, then it follows 
that the newspapers have no right to comment 
upon a case in any manner during the progress of 
a trial ; and that if such comment is made, and it 
is deemed to be injurious, new trials must be 
awarded, ad infinitum, That sounds startling. If 
that is the state of the law, what is to prevent an 
accused person from controlling newspaper senti- 
ment against himself, and so escape conviction 
altogether ? If that is the state of the law, this is 
the logic of the situation: If newspapers comment 
upon the evidence in any criminal case during the 
progress of the trial, and such comment is not dis- 
tinctly favorable to the accused, then such comment 
must be indisputably presumed injurious to the 
accused unless cured by an admonition of the court. 
However, if it were shown that the admonition was 
not in fact observed then the injury would be mani- 
fest, and a new trial would have to be awarded. 
This would render it impossible to try criminal cases 
—would utterly paralyze public justice, unless the 
newspapers could, by process of law, be prevented 
from making such comment. Can the newspapers 
be restrained or punished in such instances? No, 
Our Constitution provides that “every citizen may 
freely speak, write and publish his sentiments on 
all subjects, being responsible for the abuse of that 
right; and no law shall be passed to restrain or 








abridge the liberty of speech or of the press.” 
(Const. Art. 1, sec. 9.) Only when the liberty of 
the press becomes unbridied license, will the strong 
arm of the law be extended in restraint, or punish- 
If a newspaper were to threaten a judge if 
judgment should not be awarded in an indicated 
manner and form, or the jury if their verdict 
should not as to certain issues be so and so, un- 
doubtedly the court would and ought to punish — 
as justice should go without fear or favor; but the 
judge who should attempt to prevent a newspaper 
from making fair comments upon the evidence, or 
upon any matter pertaining to the trial during the 
progress of the trial, would be unworthy his place. 
Any such fair comment is entirely within the con- 
stitutional guarantee and cannot be punished or 
(In re Shortridge, 99 Cal. 526.) This 
and it seems to be upon all fair reason- 


ment. 


restrained, 
being true, 
ing, then, if the editors and publishers of a news- 
paper, during the progress of the trial of a eriminal 
case, become sutisfied of the prisoner's guilt, and in their 
paper comment upon the evidence to that effi ct, who 
shall sty them nay? Lf the editors and publishers 
of a newspaper, during the progress of the trial of 
a criminal case, become satistied from the evidence 
that the prisoner is guilty and comment to that 
effect in their paper — every citizen having consti- 
tutional authority “to write and publish his senti- 
ments on all subjects,” and there being no author- 
ity anywhere to ‘‘abridge the liberty of speech or 
of the press’’-—can such comment, in any legal 
sense, be deemed unfair and therefore prejudicial 
to the prisoner? If it can be the outlook is hope- 
less, for the right to make such comment is clear. 
The newspapers having the right to make such 
comment may exercise it at all times, and that being 
so the exercise of the right cannot be deemed to 
work error in judicial proceedings. No judicial 
interpretation or declaration of the law would for a 
moment be tolerable which would put a_ stop 
to judicial proceedings. 
and fair dealing would upon moral considerations, 
forbid any such comment, but the question is not 
of that — it is of the right, and of the legal conse- 
It may chance that 


It may be that good taste 


quences following its exercise. 
in England, and Germany, and France, and other 
States of the world any comment upon the evidence 


during the progress of a trial would not be permit- 


ted -— the question, however, does not turn upon 
the administration of their laws, but of our own. 
To say that the press has too much freedom is to 
Whatever freedom it possesses is 
In a 


beg the question. 
what has been given by the supreme power. 
republic, that is the pepole; and the limitation upon 
the exercise of the freedom, or privilege, is indicated 
in the fundamental law. If the limitation upon the 
liberty of the press is deemed inadequate, the rem- 
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edy lies at the foundation. But, to quote Judge 
Elliott Anthony again, why should the courts ‘* shut 
out all the incriminating evidence possible, then 
decide every case on some technicality,” cause ‘‘ dis- 
satisfaction everywhere throughout the country,” 
and then complain because the newspapers voice 
that dissatisfaction ? 
be indulged on the one hand and frowned upon on 


Why should sentimentalism 
the other? Why should public rights be held in 
such lower estimation than private rights? and 
why, as between the living and the dead, should there 
he no equality whatever? Uf it be instanced that in 
England and France the press do not comment upon 
the evidence in a case during the progress of the 
trial, the retort may be that in those countries justice 
dovs not pass through the land on leaden sandals, and 
public rights are held in as much estimation as private 
rights. When justice is speedy and sure, there is no 
Doubtless the 
promptitude and expedition of criminal justice in 


oceasion for newspaper comment. 


England and France would, here (in legal contem- 
plation), be deemed unseemly haste; and possibly 
the law’s delay with us might to the English and 
French appear unseemly also. There, justice is 
speedy and sure, and the newspapers are silent. 
Here, justice is slow and uncertain and the news- 
papers are clamorous. Which system seems the 
best ? 
Nomrxus UMBRA. 


San Francisco, November 14, 1895. 


— ~ — 


DISCRETIONARY INVESTMENTS. 


The attention of trustees might well be directed 
to the case of Re Smith; Smith v. Thompson (W. 
N. 1895, p. 144. 15), for it contains in a small 
compass indications of the point of view from 
which the courts look upon the relations subsist- 
ing between the trustee and his trust. The chief 
importance of the decision lies, however, in the con- 
struction which the courts place upon apparently 
untrammeled powers of investment. The case in 
question came before Mr. Justice Kekewich on the 
9th ult. A testator gave his residue to his trustees 
upon trust to invest ‘‘in such stocks, funds, and 
securities as they should think fit.” One of the two 
trustees was a beneficiary to the extent of being 
tenant for life of two-thirds of the residue, and 
was, naturally enough, desirious of obtaining in- 
vestments which would return some substantial rate 
of interest. The other trustee, without his col- 
leazue’s knowledge, received a douceur of £300 
from the New Travellers’ Club, Limited, in order 
to induce him to effect the investment with them 
Accordingly, an investment was made of £3,000 in 
the club debentures, and shortly afterwards the 
beneficiary trustee died. The action was brought 


under these circumstances by beneficiaries under the 
will against the surviving trustee and the executors 
of the dead trustee, for the purpose of making 
them jointly and severally liable for the loss sus- 
tained. Mr. Justice Kekewich held that the un- 
limited powers of investment indicated by the 
words “‘as they should think fit,” should be con- 
strued as implying “as they should honestly think 
fit.” He accordingly held that the dead trustee’s 
estate was not liable to make good any part of the 
loss, inasmuch as he had acted in good faith, and 
with an honest desire to increase his income by 
legitimate means; but that the surviving trustee 
having received a bribe could not be considered to 
have made the investment honestly, and was conse- 
quently liable to make good the loss. It was fur- 
ther he'd that, in addition to replacing the sum in- 
vested, he must refund to the trust the £300 re- 
ceived by himas commission, on the well-established 
principle that a trustee must not make any personal 
gain out of the trust. 

Re Brown; Brown v. Brown (52 L. T. Rep. 853 ; 29 
Ch. Div. 889), was anothercase in which investment 
was authorized by trustees “ in such mode or modes 
’ as they in their uncontrolled discretion 
should think ” The funds were invested 
partly in Turkish and Portuguese bonds, and partly 
in bonds of the city bank and a foreign railway 
company. The chief clerk, in taking the accounts 
of the testator’s estate, disallowed the trustees the 


v 
proper. 


sum invested on the ground that the investments 
The trustees accordingly took 
out a summons to vary the certificate, and Mr. Jus- 
tice Pearson refused to hold the trustees personally 
responsible, inasmuch as the terms of the power 
were very wide, the trustees had acted bona fides, 
and there had been no loss to the estate. Justices 
Pearson and Kekewich in these cases agree in recog- 


were unauthorized. 


nizing that, however wide the powers of invest- 
ment may be, an absence of honda jfides will be suffi- 
cient to make trustees liable for loss occasioned by 
their action. 

Again, it is clear that, although the powers of in- 
vestment are extensive, they will not justify the 
funds being placed in securities of a non-permanent 
character. This is well shown by the case of Stew- 
art v. Sanderson (22 L. T. Rep. 10; L. Rep. 10 Eq. 
26), where a portion of the trust moneys was in- 
vested in the preference and guaranteed stocks of 
certain Scotch railways bearing interest at 7 and 44 
percent. The securities having depreciated severely, 
Vice-Chancellor Malins held that ample powers of 
investment do not warrant trustees putting money 
into securities of any other than permanent charac- 
ter, and in the absence of evidence to the contrary 
it was assumed by the learned judge that the high 





rate of interest betokened that the investments were 
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of a determinable nature. Much the same view was 
taken in Caldecott v. Caldecott (1 Y. & C. C. C. 
812), where an express direction for investment as 
trustees should think fit was construed so as to pro- 
tect parties interested in remainder after the death 
of a tenant for life. 

A trust for investment as trustees ‘‘ should think 
fit’ seems, therefore, to justify investment outside 
the orbit of ordinary trust securities; but the trus- 
tees are none the less bound, in the language of 
Vice-Chancellor Kindersley (Stretton v. Ashmall, 3 
Drew, 9), ‘‘ to exercise a fair and honest discretion 
to invest upon sufficient securities.” In the last- 
named case it was held that, unless the trustees 
used this discretion, a clause purporting to indem- 
nify them was not sufficient protection. Conse- 
quently, trustees with powers to invest “as they 
should approve” were held liable for loss occa- 
sioned by investing in trade buildings without 
having ascertained that they were worth at least 
twice the money put into them. The above cases 
show pretty clearly that the courts look with no 
favorable eyes on these discretionary powers of in- 
vestment, but are ready, in the interests of the 
cestuis que trust, to hold trustees liable for any neg- 
lect of their duties, and impose upon them (Stret- 
ton v. Ashmall, svp.) the onus of showing that the 
securities are of sufficient value, and not upon the 
cestuis que trust that they are insufficient.—{ Law 
Times. 

a ee 
~CURIOUS WILL._MORE TALK THAN 
PROPERTY. 
IN THE NAME OF GoD, AMEN: 

I, William Dunlop, of Gairbraid, in the township 
of Colburne, county and district of Huron, Western 
Canada, Esquire, being in sound health of body, 
and my mind just as usual ( which my friends who 
flatter me say is no great shakes at the best of 
times) do make this my last will and testament as 
follows, revoking of course all former wills. 

I leave the property of Gairbraid and all other 
landed property I may die possessed of to my sisters, 
Helen Boyle Story and Elizabeth Boyle Dunlop, the 
former because she is married to a minister whom 
(God help him) she hen-pecks ; the latter because 
she is married to nobody nor is she like to be, for 
she is an old maid and not market rife. And also I 
leave to them and their heirs my share of the stock 
and implements on the farm, Provided Always that 
the enclosure round my brother’s grave be reserved. 
And if either should die without issue then the 
other to inherit the whole. 

I leave to my sister-in-law, Louisa Dunlop, all my 
share of the household furniture and such traps 
with the exceptions hereinafter mentioned. 








I leave my silver tankard to the eldest son of Old 
John, as the representative of the family. I would 
have left it to Old John himself, but he would melt 
it down and make temperance medals and that 
would be sacrilege ; however, I leave him my big 
horn snuff box to him, he can only make temper- 
ance horn spoons of that. 

I leave to my sister Jenny my Bible, the property 
formerly of my great-grandmother, Bethia Hamil- 
ton, of Wood Hall, and when she knows as much of 
the spirit of it as she does of the letter she will be 
another guise Christian than she is, 

I also give my late brother's watch to my brother 
Sandy, exhorting him at the same time to give up 
whiggery, radicalism and all other sins that do most 
easily beset him. 

I leave my brother Alan my big silver snuff box, 
as I am informed he is rather a decent Christian 
with a swag belly aud a jolly face. 

I leave Parson Chevasse (Maggy’s husband) the 


snuff box I got from the Sarnia militia, as a small 


5 
token of my gratitude for the service he has done 


the family in taking a sister that no man of taste 
would have taken. 

I leave John Caddle a silver tea-pot, to the end 
that he may drink tea therefrom and comfort him 
under the affliction of a slatternly wife. 

I leave my books to my brother Andrew, because 
he has been so long a Jungley Wailah, that he may 
learn to read with them. 

I give my silver cup with a sovereign in it to my 
sister Janet Graham Dunlop, because she is an old 
maid and pious, and, therefore, will necessarily take 
to horning, and also my Grann’s snuff box, as 
it looks decent to see an old woman taking 
snuff. 

I do hereby constitute and appoint John Dunlop, 
Esquire, of Garbraid; Alexander Dunlop, Esquire, 
Advocate, Edinburgh; Alan C. Dunlop, Esquire, 


‘and William Chalk of Tuckersmith; William Stew- 


art and William Gooding, Esquire, Goderich, to be 
the executors of this my last will and testament. 
In witness whereof I have set my hand and seal the 
thirty-first day of August, in the year of our Lord 
one thousand eight hundred and forty two. 


W. DUNLOP. [t. 8.] 


The above instrument of one sheet was at the 
date thereof declared to us by the testator, William 
Dunlop, Esquire, to be his last will and testament, 
and he then acknowledged to cach of us that he 
had subscribed the same, and we, at his request, 
signed our names hereunto as attesting witnesses. 


(Sgd.) JAMES CLOATING. 
PATRICK McNAUGHTON. 
ELIZABETH STEWARD. 


(Signed. ) 
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Correspondence. 


AN UNFORTUNATE DECISION. 


To the Editor of the Albany Law Journal : 

In Carpenter Sewing Machine Co. v. Searle, 20 
U.S. Appeals, 301, the U. S. Circuit Court of Ap- 
peals for the Second Circuit, affirming Judge Coxe 
in 52 Fed. Rep. 809, has laid down a principle con- 
cerning re-issued patents that is at variance with 
the doctrine of the U. 5. Supreme Court elaborated 
in many cases since. Miller v. Brass Co., 104 U. 8. 
350, disregards the broad equities of the patent law 
emphasized by the higher court, and involves harsh 
and inequitable consequences, 

The Circuit Court of Appeals there holds that a 
reissue granted to correct a blunder in the original 
patent by which the original failed to state and 
claim the real intention of the patentee, is void un- 
less it describes and claims only that invention 
which, by the blunder, was described and claimed 
in the original. “A prerequisite of a valid reissue 
of letters-patent is that it shall be for the same in- 
vention as the original patent, as such invention 
appears from the specification and claims of such 
original,” and ‘‘the reissue is not justified by the 
fact that the patentee actually made the invention, 
but by some mishap omitted to describe it in the 
original letters-patent.” 

But the doctrine of the Supreme Court is: 

Where, by a strictly proven blunder, the patent 
as actually issued did not describe and claim the 
real invention intended, there the broad equities of 
the patent law allow a reissue to correct that blun- 
der and state the true invention, although that in- 
vention may be different from the one stated in the 
specification and claims of the blundering original. 

For the invention intended by the statute is not 
expressed in the blundering original instrument as 
issued, but is that brought to view when the blun- 
der is corrected. Under the broad equities of the 
patent law, if not under the strict terms of the 
statute, this correction is permitted. But, being an 
equitable right, its exercise is subjected to a strict 
application of the equitable doctrines of mistake 
and laches. 

Stated thus in Mahn v. Harwood, 112 U. S. 354: 
‘* Reissues for the purpose of enlarging and expand- 
ing claims were not comprised within the literal 
terms of the law which created reissues * * * 
but it may be fairly inferred that a mistake where- 
by the claim is too narrow, is within the equity if 
not within the words of the statute.” 

This is the doctrine of a long line of cases. And 
the broadened reissues permitted by this doctrine 
of the Supreme Court, are, under its definitions of 
what constitutes the identity of the invention of 
the reissue with that of the original patent, reissues 





for different inventions, and void if the principles 
announced by the Circuit Court of Appeals is law. 
For the test of that identity is whether the claims 
of the reissue cover only the same things as were 
claimed in the claims of the original patent and 
were stated in the specification to be the inventions in- 
tended to be covered by the original patent. If the 
reissue claims more than these it covers a different 
invention. For ‘‘it is immaterial whether the lat- 
ter” (the reissue) ‘‘might have been covered by 
the language of the specification as included in the 
invention. We are dealing with the claims and 
nothing else.” Haskins v. Fisher, 125 U. 8S. 217. 
To the same effect are many cases. Parker & 
Whipple v. Yale Clock Co., 123 U. 8. 87, 99; Ives 
v. Sargent, 119 U. S. 652 and others; and such also 
is the doctrine of the Circuit Court of Appeals in 
the present case. 


Under this doctrine, reissue claims for single ele- 
ments; for sub-combinations of fewer elements, 
where the original patent claimed only combina- 
tions of more elements; and even reissue claims for 
a larger number of elements, where the original 
patent claimed fewer elements, have all been held 
to be for different inventions from those of the ori- 
ginal patent. 

But the reissues for single elements and sub-com- 
binations are the very ones to which Miller v. Brass 
Co. applies, when ‘‘ the claim” (of the original pat- 
ent) ‘‘is too narrow — that is, does not contain all 
that the patentee is entitled to,” ‘‘ through a real 
bona fide mistake.” 

If such reissues are void, then reissues to broader 
claims, where the original patent was a blunder, can 
practically never be granted. 

But when the many decisions of the Supreme 
Court on this question are carefully collated no doc- 
trine can be reached, except that such reissues for 
single elements, sub-combinations and larger com- 
binations are permissible, when the original patent 
was issued by a blundering mistake, and there are 
no Jaches in applying for the reissue to correct the 
blunder, and no adverse equities have accrued be- 
tween the grant of the original and the application 
for the reissue. If such reissues, correcting a 
proved blunder, are void simply because they con- 
tain an invention different from that of the original 
patent, as determined by settled rules of identity, 
then much of the reasoning of the Supreme Court in 
many cases is senseless, and having one sure and 
universal ground of decision, they have gone labori- 
ously about to find another. 

Thus in Coon v. Wilson, 113 U. S. 268, the court 
found that the reissue in fact covered a different in- 
vention from the original patent, but the case was 
decided solely on the ground that no mistake was 
shown to authorize the reissue. 
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Also in Turner & Seymour Mfg. Co. v. Dover 
Stamping Co., 111 U. S., 319; Brown v. Davis, 116 
U.S. 237; Cornell v. Weidner, 127 U. S. 261, the 
court found the reissue to be for a different inven- 
tion, but in each case decided it invalid not on that 
ground, but because of the absence of mistake and 
presence of laches. 

In Cornell v. Weidman, the court found that 
‘*defendant’s plea that the invention of the ” (sec- 
ond) *‘reissue was, for a different invention from 
that of the patent or first reissue, was rightly ad- 
judged to be good by the Circuit Court,” but put 
the invalidity of the reissue solely on the ground of 
laches in applying for it. 

Topliff v. Topliff, 145 U.S. 150, when due effect 
is given to all parts of it, is unquestionably an au- 
If the nar- 
row view of it taken by the Circuit Courts of 
Appeals were correct, then the elaborate reasoning 
on page 171 is meaningless. 


thority for the opinion here expressed. 


Had the learned judges been conversant by long 
personal experience with the detail of a patent so- 
licitor’s work and the routine of the Patent Office, 
I think the decision would not have been rendered, 
for they would have perceived that that detail and 
routine occasionally lead to that very blundering 
original patent which the Supreme Court permits to 
be corrected, but they refuse to permit. 

This case may occur: The inventor of a very 
novel broad invention may furnish his solicitor with 
a careful adequate written statement of the opera- 
tion and construction of the machine and of the 
inventions he claims, and the sketches of the ma- 
chine. The solicitor properly describes and claims 
the invention in its broadest scope. The Patent 
Office finds all the claims novel as filed; but, owing 
to certain technical rules, insists on the division of 
the case into two cases. The inventor is too poor 
to pay for two cases, and instructs his solicitor to 
strike out one invention and retain only the other. 
The solicitor sends the proper amendment to the 
Patent Office, but in the rush of the numerous 
amendments the examiner, in marking the specifica- 
tion and drawings, cancels out the wrong invention 
and drawings, and retains what the inventor in- 
tended to cancel. The case, being novel, goes at 
once to allowance, without further correspondence 
with the solicitor, who knows nothing of the blun- 
der until the blundering document reaches him. 
Immediately the inventor applies for a reissue, 
with clear proof of the facts. The commissioner 
of patents on the authority of Carpenter Sewing 
Machine Co. v. Searle,, refuses to grant it, holding 
that under that decision all reissues for inven- 
tions different for those contained in the origi- 
nal patent are void; that the Patent Office, by re- 
quiring division has found the invention which it 
is proposed to cover by the reissue to be different 





from that of the original patent as patented ; and that, 
under that decision, the unquestioned blunder of 
the Patent Office does not authorize the grant of 
the reissue to correct the blunder, because the cor- 
rection of the blunder involves the introduction 
into the reissue of a different invention. 

Ruling thus, the commissioner of patents would 
be exactly under the decision of the Circuit Court 
of Appeals, but his ruling would certainly be op- 
posed to the doctrines of the Supreme Court, elabo- 
rated in « line of cases covering many years. The 
Supreme Court to assert the equitable grounds for 
just such reissues, but the doctrine of the Circuit 
Court of Appeals, unless reversed or essentially 
modified, will introduce a different and unnecessa- 
rily harsh principle into the patent law. 

The American Law Review for November-Decem- 


ber 


’ , contains a full discussion of this question. 
D. WALTER Brown, 
111 Broadway, New York city. 
New York, December 12, 1895. 
Se eee 


Abstracts of Recent Decisions. 


JUDGMENT --SATISFACTION--ATTORNEY AND CLIENT. 
An attorney of record has no power to satisfy a 
judgment upon receiving less than the amount due 
thereon, without the consent of his client. (Faugh- 
nan v. City of Elizabeth [N. J.], 33 Atl Rep 212.) 


MASTER AND SERVANT— PAYMENT.—If a workman 
agree with his employer to take pay for his work in 
part in merchandise. the merchandise so furnished 
does not constitute a ground of set-off; it is a pay- 
ment, and goes in diminution of the claim for work. 
(Cumberland Glass Manuf’g Co. v. State [N. J.], 33 
Atl. Rep. 210). 


MECHANIC’S LIENS—FILING OF CONTRACT.— When 
it appears by the contract that the builder is to do 
all the work and furnish all the materials necessary 
for the construction of a building, it is not neces- 
sary to file the specifications with the contract in 
order to protect such building from the liens of 
mechanics and material-men under the provisions 
of the second section of the mechanics’ lien law. 
(La Foucherie v. Knutzen, [N. J.], 33 Atl. Rep. 
203.) 


PUBLIC LANDS—EXCLUSION FROM GRANT.— It is 
not necessary, in order to exclude lands from the 
operation of a grant by congress in aid of a railroad 
company, that title to such lands should have passed 
to another company, but it is sufficient if such lands 
have been in any way segregated from the public 
domain, so as to indicate an intention to exclude 
them from the grant. (United States v. Oregon & 
C. R. Co., U. S. C. C. [N. Car.], 69 Fed. Rep. 849. 
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'recognized article of property and adopted 
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| character to the complaint in order to justify 


Aeny haw sentne. 


recovery ? 


‘“There has been much discussion in the 


books as to the standing of the dog, both as to 


the right of ownership in him and the limita- 


/tions under which he may be kept and used. 


All letters relating to advertisements, subscriptions, or other | 


business matters, should be addressed to Tak ALBANY Law 
JouRNAL COMPANY. |] 


ELDOM is it, indeed, that we can greet a 

distinguished judge of the Supreme Court 
The study of 
law allows but little time for the wooing of the 


as awit and a lover of poetry. 


Muse, while the stern realities of every day 


practice are not akin to the merry and genial | : 
|the more,’ and early in the present century 


flow of humor. Hence, our welcome to a judge 


He has become now, if he had not before, a 


from the wild state into that of fere@ domestica. 
As a pet, companion, watch dog or herder he 
For 


his courageous and faithful qualities he has 


has his uses, sentimental or otherwise. 


| been admired by all walks of mankind and 


who is both a wit and a lover of poetry, for it | 


shows that he, at least, must have a 
rounded character and genial soul. Judge 


Russell, of the Supreme Court, in overruling a 
demurrer to a complaint in the action of Wood- 


well 


bridge v. Marks, pleasantly discourses on the | 


good qualities and pleasant companionship of 


dogs, their place in society and their legal | 


status. 
Our 
only conclusion must be that the writer of the 


when he ope his mouth let no dog bark.” 
opinion is not only a good judge, but a 
connoisseur of dogs, even though he acquiesces 
in that sad opinion which holds that the owner 
of a slain dog is entitled only to salvage, con- 
sisting of the skin of the deceased. The perti- 
nent part of the opinion of Judge Russell is as 
follows : 


“er 


The complaint avers that the defendant 


wrongfully kept several fierce and dangerous 


dogs, well knowing them to be ferocious, vicious 
and of a mischievous disposition and accus- 
tomed to attack and bite mankind; that on the 
toth day of May, 1895, the said dogs, or some 
of them, while in the keeping of the defendant 
as aforesaid, attacked and bit the plaintiff and 
severely wounded him. 

“Tt will be observed that no allegation is 
made, in addition to the statements of fact as 
to the character of the dogs and their main- 
tenance by the defendant, of any active partici- 
pation by the defendant in the injury, or of any 


act of negligence on his part. 
“Is it necessary to add an allegation of this 


Vor. 53 — No. 3. 


On this account might we say “ And | 


More than 
300 years before the Christian era Socrates said 


immortalized by eminent writers. 
of him, ‘ When I see some men I love my dog 


Lord Byron wrote of him: 


“* But the poor dog, in life the foremost friend, 
The first to welcome, foremost to defend.’ 


“And again: 


6¢ ¢ oege 
‘“°’Tis sweet to hear the watch dog’s honest 
bark 
Bay deep-mouthed welcome as we draw near 
home.’ 


“At the present day this animal is one of 
those which are protected by the philanthropy 
of the society which believes and maintains 
that the lower animals should be shielded from 
He is 
thus recognized as entitled to his proper place 


cruelty as well as the human animal. 


in the economy of civilization. 


“But what is that place? The answer to 


| this inquiry may solve not only the rights of the 


| animal himself as a dog, but also the rights of 


_ his owner to use and keep him. 





“One of the ablest of the opinions in the 
jurisprudence of this State upon this subject is 
written by the late Justice W. F. Allen as far 
back as 1856 in the case of Wiley v. Slater, 22 
In that case the defendant had a 
dog evidently of superior ability in the fighting 
line to that of the dog owned by the plaintiff, 


Barb, 506. 


so that in a fierce contention upon the merits 
of the respective animals the defendant’s dog 
succeeded in depriving the plaintiff's dog of 
Being a supposably valuable 
the plaintiff sued the defendant and re- 
covered for the value of his dog. It became, 
therefore, necessary for the General Term, 
upon an appeal being taken from the affirm- 


his existence. 


dog 


> 
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ance by the County Court of the justice’s judg- 
ment, to determine whether, prima facie, the 
fact of the killing justified the recovery, there 
being no evidence as to which dog was origi- 
nally the aggressor. 

* Justice Allen frankly confessed his incom- 
petency to speak by authority of the code 
duello of dogs. He recognized, however, and 
judicially adopted the poet’s commentary on 
the nature of dogs : 

“** That dogs delight to bark and bite, 

For God hath made them so,’ 

and judicially announced the rule that, when 
dogs fight in pursuance of their disposition to 
do so, the mere killing of one dog by another 
does not justify a recovery, and that the owner 
of the slain dog is entitled only to the salvage, 
consisting of the skin of the deceased. 

“ He, however, limits the application of the 
rule laid down by him by the statement that 
there was no proof in the case that the dog 
triumphant was of a vicious or dangerous dis- 
position, and the implication fairly is that, if 
this kind of a character had been proven to 
exist in the surviving dog, the trial court might 
have been justified in its judgment. 

“ This was a case to determine the responsi- 
bility of the owner in a controversy between 
dog and dog. The rule should be stronger as 
against*the owner of the offending animal where 
the victim of the propensities of the dog is a 
human being. Conceding the highest place 
here or hereafter to this companion of man 
which is claimed by any one, even to the faith 
of the Indian — 

“* That in the happy hunting grounds 

His faithful dog shall bear him company,’ 
still in the walks of life he must give way to the 
interests of man. Whether this be so or not, 
as a question of pure ethics, it is so recognized 
by man-made law in courts administered by 
man. As against the dog, man has the right of 
way. It is not a presumption of law or fact 
that a human being is of a fierce, vicious or 
dangerous disposition. It is as yet the belief 
of mankind, recognized and acted upon, that 
the ordinary nature of human beings has the 
proper elements of kindness and justice. It, 
therefore, seems to be a necessary deduction 
that when a fierce, vicious, dangerous animal, 
to bite mankind, attacks 


accustomed and 








wounds a human being, the presumption is that 
the dog is the aggressor and the offender, 
which presumption may, of course, be rebutted, 
but, without rebutting proof, must be acted 
upon as well founded. 

“ Starting with this presumption, as between 
the dog and the man, that the facts stated show 
the dog to be in the wrong, what is the pre- 
sumed liability of the owner? It is an un- 
doubted fact that owners have a right to keep 
fierce and dangerous dogs for the protection of 
their premises, if so guarded that they will in- 
flict no injury, except in unusual emergency 
which justifies their resort to nature’s weapons 
in defense of their master’s belongings. Such 
well be a justification to 


But it is not to 


a state of facts may 
the owner as well as the dog. 
be presumed without proof, and, therefore, 
upon the ground that, where a fierce, vicious 
and dangerous dog, accustomed to bite man- 
kind, known to be such by the owner, attacks 
and wounds a human being, the burden les 
upon the master to show the provocation or 


excuse, this controversy is decided.” 


In Peevey v. Haughton, it was held by the 
Supreme Court of Mississippi, upon rehearing, 
that where a bill for specific performance of a 
contract to sell land is brought by the party 
who has not signed the agreement, the filing 
and signing of the bill take the contract out of 
the statute of frauds, 

The 
original opinion as satisfying the statute, is, of 
the 


Ihe court says: 

“otter to perform,” referred to in the 
course, not a verbal offer, but offer made 
in the bill signed in writing by the complain- 
ant. ‘The case of Metcalf v. Brandon, 58 Miss. 
843, announcing that ‘‘if he (complainant) 


admits it in writing, over his signature, the 


terms of the statute are met,” was not referred 


to by us, because we did not think it could be 
seriously questioned, and hence we addressed 
ourselves to the task of satisfying counsel of 
the inapplicability of his authorities, in other 
views. But as the case does not pass unchal- 
lenged, as it would seem, we say only that it is 
certainly undoubted law, and thoroughly set- 
tled elsewhere. In Sams v. Fripp, 10 Rich. 
Eq. 459, the court says, “It has always been 
held that the requirements of the statute of 
frauds concerning agreements to convey lands 
were fulfilled by the signature to the contract 
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of the party to be bound, where the adverse 
party, by bringing his bill, or any writing, af- 
firms the contract ” 
28, 


In Ives v. Hazard, 4 R. 


Es. 23; the court say: “The respondent 


objects that there was no consideration ex- 
pressed in the instrument, moving from the 
the 


without consideration, or a nude pact, is void. 


complainant to defendant. A promise 


We do not understand this promise to be of 


that character. The defendant agrees with the 
plaintiff to sell the land in question for the sum 
of $1,500; the said sum to be paid on the 25th 
of March, when possession is to be given. ‘True, 
no consideration had passed from the plaintiff 
to the defendant; neither had the land, which 
The 


consideration of the agreement to sell the land 


was the subject of the agreement, passed. 


for $1,500 was the agreement of the other party 
to buy it for $1.500, and the agreemement was 
thus mutual. It is no objection that the de- 
fendant had no power to enforce the contract 


at the time it was made. If he had chosen to 


have that power, he might have obtained it, or 
refused to give such power to the plaintiff. 

* If the defendant had chosen to have 
his remedy, or his right, to enforce the contract 
by action, he should have obtained this requis- 
ite wherewith to charge the complainant, as he 
gave it to the plaintiff, whereby he made him- 
self chargeable. It is now well-settled by au- 


¢ bill 


for specific performance in a court of equity, 


thority that, where there is a 


the bringing of the bill makes the complainant 


chargeable as on a memorandum of the con- 


tract signed by him.” In Evans v. William- 
99 N.C. 


strikingly enforced. 


son, 90, 91, the same doctrine is 
In Vassault v. Edwards, 
43 Cal. 466, the same rule is declared,—“ that 
the statute is fully complied with if the agree- 
ment * * 


be signed by the party to be 
charged, or the party to whom the sale is to be 
made,”—and the court adds: ‘It was accord- 
ingly held, from an early day, that, where the 
action for a specific performance was instituted 
by the party who had not signed the agree- 
ment, the act of filing the bill made the remedy 
mutual.” And many other cases to the same 
effect could be cited. We specially refer coun- 


sel to two: Ivory v. Murphy, 36 Mo. 534, 
and Roberts v. Griswold, 35 Vt. 500, cited in 
t Reed, St. The very argu- 


ment made by counsel here was made in both 


Frauds, § 363. 





See brief of G. P. Strong, 36 Mo. 
‘“ Now, a consideration,” says Mr. Strong, 


those cases. 
539. 
“is of the very essence of the contract; and, 
with or without the statute of frauds, no con- 
' 9 
tract wanting this element can be enforced. 
“If 
Mrs. Sartor had sued Haughton on his promise 
to deliver this cotton, she could not have re- 


Says counsel, in his suggestion of error: 


covered, because the promise was not in writ- 
ing, and was consequently void” (unenforce- 
able, rather), “under the statute of frauds. 
Then, this promise being the sole consideration 
for her promise to convey the land, the latter is 
But the Su- 
preme Court of Missouri said, Ivory v. Mur- 
‘*Where the party files a 


bind him, and 


void for want of consideration.” 
phy, 36 Mo. 542: 
bill, he does an act that will 
from that time there is mutuality; and the 
other party cannot plead the statute of frauds, 
because the words of that statute only prevent 
an action from being brought when the agree- 
ment is not signed by the party to be charged. 
When the bill is filed, it is an attempt to charge 
the defendant; and, if he has signed the agree- 
ment, it is signed by the party to be charged, 
and it follows that he cannot take advantage of 
the statute.” Mr. Reed says of the latter case, 
1 Reed, St. Frauds, pp. 588, 589, § 363. “In 
a Vermont case, Roberts. v. Griswold, 35 Vt. 
496, the non-mutuality was made a ground of 
defense, but counsel, with an obscured per- 
ception of the real difficulty, urged the defect 
The defend- 
ant had promised plaintiff, by letter, that, if he 
counsel for defendant’s 


as being a want of consideration. 
would continue as 
brother, the defendant would guaranty the fee. 
The court, going directly to the point, said: 
‘But it is claimed, again, that the considera- 
tion should appear in writing, in order to give 
validity to the guaranty. This must either 
mean that the acceptance of the defendant’s 


proposition must be in writing, or a correlative 


undertaking on the part of the plaintiff to ren- 
We 
can readily understand that this might be re- 


der future services must be in writing. 


quired in some cases, as when the guaranty 
itself did not embody substantially the material 
and effective terms of the contract, and where 
resort to parol evidence should be necessary to 
show what the contract was, in its terms and ef- 
fect. But we do not understand that this has ever 
been required when all that is to be done by the 
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other party is merely to accept the proposition 
in the terms in which it is made, and to per- 
form the consideration either by paying or do- 
ing the thing proposed. In the present case 
the services thereafter to be rendered constitute 
the consideration, and this is clearly indicated 
on the face of the defendant’s proposition.” 
It is not necessary to go so far here, where the 
consideration may be shown by parol. 


In Consumers’ Oil Co. v. Nunnemaker, de- 
cided by the Supreme Court of Indiana in 
November, 1895 (41 N. E. R., 1048, it was 
held that a contract by which the defendant, 
formerly a dealer in oil in the City of H., 
agreed to refrain from following such occupa- 
tion for five years within the State of Indiana, 
the city of Indianapolis excepted, is unreason- 
able and void as a restriction of trade. It was 
further held that a contract by which one for- 
merly dealing in oil in the city of H. agreed not 
to prosecute such business within the State of 
Indiana, the city of Indianapolis excepted, for 
the period of five years, is not divisible, and, 
being void as to the restriction within the State, 
is void as to the restriction in the city of H. 

The court said, in part: In Beal v. Chase 
(31 Mich., 490), where it appeared that the 
obligor sold a printing establishment, and the 
business thereof, which extended over the en- 
tire State, a covenant not to engage in the same 
business in that State so long as the vendee 


should continue in the business at the place of 
sale, under the circumstances, was held to be 


reasonable and valid. In Rousillon v. Rousil- 
lon (reported in 14 Ch. Div., 351), the English 
Court of Chancery held that there is no “ hard 
and fast” rule holding contracts of this char- 
acter, unlimited as to space, void, but that the 
validity depends upon the reasonableness of 
the cofitract; and, where it appears that the 
broad restriction is reasonably necessary for 
the full protection of the contractee, it will be 
sustained. Ina recent English decision in the 
appeal of Nordenfelt v. Maxim Nordenfelt, &c., 
Co., 1894 (App. Cas. 535), where a patentee 
and manufacturer of guns and ammunition for 
war purposes transferred his patent to a com- 
pany, and covenanted with the latter not to 
engage in that business, for a term of twenty- 
five years, it was held that owning to the na- 





ture of the business; and the limited num- 
ber of customers to whom sales might be made, 
confined mainly to governments of countries, 
the restraint imposed in that case was not larger 
than was necessary for the protection of the con- 
tractee, and not injurious to the public interest. 


These decisions serve to illustrate the man- 
ner in which the courts, under varied circum- 
stances, have been and are inclined to view 
such contracts. 
application by the courts in later decisions, to 


The rule in question, in its 


an extent seems to have been modified, and is 
made to yield in some respects, to the nature 
or character of the particular trade or business 
and the territory over which it extends at the 
time of the sale of the good will. Cases do 
instance, in Beal v. 
Chase (supra), and Nordenfelt v. Maxim Nor- 
denfelt, &c.. Co. (supra), where the particular 


and will arise, as, for 


business has been built up so as to extend over 
an entire district or State, and sometimes be- 
yond, or where, from its nature, the number of 
those who patronize it are comparatively of a 
limited 
broad or enlarged restrictions are considered 


number, and where, consequently, 
as reasonably necessary for the desired protec- 


tion, and are therefore sustained. 


Viewed, then, in the light of the authorities 
cited herein, how stands the case at bar? It 
appears, and is conceded by appellant, that the 
particular business or trade in which appellee 
was engaged at the time he sold out and exe- 
cuted the contract in controversy was confined 
to the limits of the city of Hammond. There 
is nocontention that it extended to any other 
part of the State, beyond these limits. Neither 
from the nature of the business, nor otherwise, 
does it appear that it was necessary for the 
protection of appellant that the appellee should 
be prohibited from engaging therein at any and 
all places in the State, other than the city of 
Indianapolis. It is a matter of general knowl- 
edge that there are numerous consumers of oil 
for fuel and illuminating purposes in this great 
and growing State, and it is manifestly to their 
interest that there should be competition in the 
selling of the same, at least, that the price 
thereof may be reasonable. The enlarged 
covenant of restraint as to territory, it is obvi- 
ous, was unnecessary under the circumstances. 
It could serve no purpose, except as a tendency 
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towards a monopoly of the business. If appel- 
lant could buy out appellee, and restrict him 
in this manner, it might proceed to do so to 
every other person in the whole State engaged 
in a similar business, and eventually reduce the 
sale of oils in the State to comparatively few 
hands, or, possibly, to its own absolute control, 
and thus virtually stifle legitimate competition. 
The law has always been hostile to the creation 
of monopolies, when they tend to impair the 
interest of the public. It is elementary that 
whatever is injurious to or against the public 
good is void on the ground of public policy. 
This policy unquestionably favors competition 
in trade, to the end that its commodities may 
be afforded to the consumer as cheaply as pos- 
sible, and is opposed to monopolies, which tend 
to advance prices, to the injury of the public 
Salt Co. v. Guthrie, 35 Ohio St. 
666; People v. Chicago Gas Trust Co., 130 IIl. 
268; 22 N. E. 798. 


in general. 


In the American Magazine of Civics, Judge 


Thomas M. Cooley, in an article on the “Law- 


” 


yer’s Influence in Public Affairs,” in discussing 
the lynching evil, says: 

“Until recently it has been assumed by some 
of our people that section of the country only 
was justly subject to the reproach that its pub- 
lic sentiment tolerated the crime of inflicting 
punishment by lawlesss force, and that even in 
that section it was limited to one very gross 
But 
section can longer reproach any other in this 
year 
been numerous north and south and west, in 


and disgusting class of offense, no one 


particular; lynchings have during the 


cases where murder, sometimes when only an 
invasion of property rights was charged, as well 
as in gross cases of violation of female chastity, 
and the alarming feature of the utter and reck- 
less defiance of law which has accompanied 
them is that, in very many cases, there was no 
attempt at concealment, and no pretense that 
violence was necessary to prevent justice being 
cheated of its dues; they took place sometimes 
when the process of the law had already been 
invoked against the parties lynched, and was 
leading to certain punishment, and the partici- 
pants in the lawless tragedy in some cases could 
openly and truthfully boast that those who 
were accounted the best citizens in the commu- 


nity approved what they had done, and would 
not suffer the actors therein to be punished for 
thus setting the law at defiance.” 

He goes on to intimate that among these 
“best citizens,” who approved certain lynch- 
ings, there were doubtless lawyers, who are not 
doing anything to correct the dangerous public 
If 
they are doing nothing to prevent these out- 
breaks of mob violence, they are lending 
their aid to weaken and undermine our institu- 
tions by treating with contempt and indifference 


sentiment which makes lynch law possible. 


the restraints which they impose for the protec- 
tion of all the people. If this assumption is 
warranted, how can the lawyers who without 
protest stand by and see mobs disregard the 
law and destroy life under circumstances 
amounting to criminal homicide justify their 
non-action, in view of the duty they assumed 
when they took the oath to support the Federal 
and State Constitutions ?” 

The lawyers are a power in every State. 
Suppose they should all go to work to make 
lynching unpopular. They can not only do 
this, but they can do much to reform our 
present system so that justice will be made 
swift and It strikes us that Judge 


Cooley’s paper is on the right line. 


certain. 


In Goldstein v. Nathan, decided by the Su- 
preme Court of Illinois in October, 1895 (42 
N. E. R. 72), it was held that a parol contract 
between the owners of separate tracts of land, 
by which they agree to sell them, and divide 
the profit equally, is void under the Statute of 
Frauds, as being an agreement to convey an 
interest in land. 

The Court said: Two questions are presented 
and discussed as arising on this record —one 
the indefiniteness of the agreement between the 
parties, and the other the application of the 
Statute of Frauds to the facts in the bill stated. 
The latter proposition will be first considered. 
Section 2 of our Statute of Frauds and Perju- 
ries (chapter 59, 1 Starr & C. Ann St.) pro- 
vides that: “No action shall be brought to 
charge any person upon any contract for the 
sale of lands, tenements or hereditaments, or any 
interest concerning them, for a longer term than 
one year, unless such contract, or some memo- 





| randum or note thereof, shall be in writing and 





38 


THE ALBANY LAW JOURNAL. 





signed by the party to be charged therewith, or 
some other person thereunto by him law- 
fully authorized in writing, signed by such 
party.”” The averment of the bill is, “that the 
parties, being so possessed of and owning said lots 
severally, on June 1, 1890, the complainant pro- 
posed to the defendant that they should make a 
joint venture or partnership in reference to said 
two lots, and that they should participate in the 
net proceeds to be derived from the saie of 
them; that one should be sold in a short time, 
and the other lot should be held longer,” etc. 
The right of each party to this agreement has 
been severally acquired, to each a separate lot, 
the title to which was held in severalty at the 
time of the alleged agreement. By the terms 
of the agreement the rights acquired by virtue 
of the deed by the appellee to his lot were 
sought to be qualified and limited. By this 
agreement, in consideration of appellant agree- 


ing to divide with appellee the profits made by 


appellant on the sale of his lot, appellee was to 
divide with appellant the profits on his lot when 
sold. 


were made, and it is sought to enforce the 


The contract was executory. Both sales 


agreement as against appellee. ‘The contract 
The affected 
real estate, the title to which had been acquired 
by appellee before the agreement. If the ap- 
pellant had any interest in the lot, it was by 
virtue of the agreement relied upon, and was 
by parol, and would be within the statute. It 


was not in writing. agreement 


is clear that an interest acquired in the land of 
another by a parol agreement is within the 
statute. This proposition is not controverted 
by the appellant, but it is urged that an agree- 
ment for a partnership for the purpose of deal- 
ing and trading in lands for profit is not within 
the statute, and the fact of the existence of the 
partnership, and the extent of each party’s in- 
terest may be shown by parol. In this connec- 
tion it is insisted that, it appearing from the bill 
that the lots have been sold, nothing remains but 
to account for the profits, and it is denied the 
Statute of Frauds in any way controls the ques- 
tion. It is true that a partnership may exist 
for the purpose of dealing in lands for profit, 
and the existence of such partnership and the 
extent of the interests of the respective partners 
may be shown by parol (Speyer v. Desiardins. 


144 Ill. 641, 32 N. E. 283; Traphagen v. 





Burt. 67 N. Y. 30; Chester v. Dickerson, 54 
N. Y. 1; Getty v. Devlin, id., 403). There is 
a wide distinction, however, between an agree- 
ment for one to become interested in the profits 
of certain land already purchased and owned 
by another and an agreement to share in the 
benefits to be derived from lands to be there- 
after acquired. Where lands are purchased by 
a partnership, and paid for with the moneys 
thereof, or acquired as partnership property in 
the usual course of business of such partnership, 
a court of equity may treat such real estate as 
partnership funds, and, as a conse:juence, as 
personal property. ‘This rule grows out of the 


nature of the partnership relation, and is 
rendered necessary forthe purpose of doing jus- 
tice between the parties, or between the firm 
and others doing business and having dealings 
(Black v. Black, 15 Ga., 445.) In 


this case the land was not purchased by appel- 


therewith. 


lant in the name of appellee, and the purchase 
money furnished by appellant. It is not a case 
of a purchase of lands paid for out of partner- 
No 


There was, therefore, 


ship funds, and a deed taken to appellee. 
partnership funds exited. 
no resulting trust in appellant, and whatever in- 
terest he is alleged by the bill to have acquired 
was by virtue of his contract. The lot was 
owned by appellee at the time of the contract, 
and paid for by his money, and any interest in 
the land or the proceeds growing out of the 
alleged contract cannot be severed and made to 
apply to the profits as distinct from the land 
itself. If the appellant acquired an interest in 
appellee’s lot by virtue of his contract it at- 


the contract being made. _ If 


tached upon g 
interest attached, and the land had not 
the appellant 


entitled to his moiety therein. 


such 


been sold, would have been 


Had appellee 
died before sale, and appellant had an in- 
terest in the lot, he would have the right to 
it is 


only by having acquired an interest in the lot 


sell and wind up the partnership affairs. 


that he could have acquired an interest in the 
proceeds of the sale. We hold that, where two 
separate owners of real estate, purchased by 
their separate funds, enter into a copartnership 
with reference to a sale thereof by a parol con- 
Statute of 
Frauds. (Vose v. Strong, 144 Ill. 108, 33 N. E., 


tract, such contract is within the 


189; Smith v. Burnham, 3 Sumn. 435, Fed. Cas, 
No. 13,019; McCormick’s Appeal, 57 Pa.St 54.) 
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In Missouri Pac. R’'y Co. v. Meeh, decided 
in the U. S. Circuit Court of Appeals, Eighth 
Circuit, in September, 1895, 69 Fed. 753, it 


was held that a corporation formed by the con- 
solidation of corporations of three different 
States, pursuant to the laws thereof, is within 
each of such States, a corporation of that 
State; and the Federal Courts there held have 
no jurisdiction of a suit against it by a citizen 
of the State on the ground of diverse citizenship. 

The court said, in part: Assuming, then, 
that there are three distinct legal entities known 
as the Missouri Pacific Railway Company — 
one a corporation of Missouri, another a cor- 
poration of Kansas, and another a corporation 
of Nebraska— we turn to consider whether, 
on the state of facts disclosed by this record; 
the Circuit Court of the United States for the 
District of Kansas had jurisdiction of the case 
at bar. We think that this question was prac- 
tically decided in the cases heretofore cited. 
Thus, in Railway Co. v. Whitton, 13 Wall. 270, 
283, the plaintiff, who was a citizen of Illinois, 
sued the railway company, which had _ been 


incorporated by the States of Wisconsin 
and Illinois, in the courts of Wisconsin, 
for a negligent act committed in Wis- 


Subsequently the plaintiff removed 
Court of the United 
States for the District of Wisconsin, and the 


consin. 
the case to the Circuit 
question arose whether the latter court had 
jurisdiction, It will be noticed that in the para- 
graph of the opinion above quoted Mr. Justice 
Field said: ‘* The defendant is a corporation, 
and as such a citizen of Wisconsin by the laws 
of that State. 
a citizen of any other State. 


It is not there a corporation or 
Being there sued, 
it can only be brought into court as a citizen of 
that State, whatever its status or citizenship 
may be elsewhere.” 

So, in the case of Railroad Co. v. Wheeler (1 
Black, 286) the plaintiff company described 
itself as a corporation created and existing 
under the laws of the States of Indiana and 
Ohio, having its principal office in Cincinnati, 
Ohio. It sued Wheeler, describing him as a 
citizen of Indiana, in the Circuit Court of the 
United States for the District of Indiana; but 
the Supreme Court held that the action could 
not be maintained, saying in substance that in 
the character in which the company had sued, 
as a corporation of Indiana and Ohio, it could 











not maintain a suit against a citizen of Ohio or 
Indiana in a Circuit Court of the United States. 
Nashua & L. R. Corp. 
v. Boston & L. R. Corp. (136 U. S. 356, 
365, Sup. Ct. and in Muller 
v. Dows (94 U. S., 444, 447) do not con- 
flict with the prior decisions of the Supreme 


The decisions in 


10 1004) 


Court of the United States, for in the former 
of these cases the New Hampshire corporation, 
the Nashua Railroad, which had been created a 
corporation of the Sate of Massachusetts, sued 
the Massachusetts corporation in the Circuit 
Court of the United States for the District of 
Massachusetts, to adjust certain differences that 
had arisen, growing out of a contract in which 
the two companies had dealt with each other 
as seperate legal entities; and it was held that 
the suit could be maintained. So in Muller v. 
Dows (94 U. S. 444), two citizens of New York 
and a citizen of Missouri united in bringing a 
suit against two railroad corporations in the 
District of Iowa. Both of the dependent cor- 
porations were incorporated under the laws of 
Iowa, but one of them, by consolidation pro- 
ceedings, had also become a corporation of the 
State of Missouri. ‘This fact was supposed to 
destroy the jurisdiction of the court. But the 
Supreme Court held otherwise, saying that the 
consolidated company “in the State of Iowa 
[where sued] * * was an Iowa corpo- 
ration existing under the laws of that State 
alone.” The rule, we think, that may fairly 
be extracted from these cases, is this: That 
whenever a corporation of one State, by legis- 
lative sanction, becomes also a corporation of 
another State, either by the process of consoli- 
dation or otherwise, whatever acts it subse- 
quently does or performs in the latter State it 
does and performs as a domestic, and not as a 
foreign corporation. It derives all of its powers 
to act as a corporation in the State of its adop- 
tion from local laws. If it is there sued for an 
act done within the State, it is sued and must 
answer as a domestic, and not as a foreign cor- 
poration. The same thought was expressed by 
Mr. Justice Breese in the passage quoted from 
Quincy Brewing Co. v. Adams Co. (88 Ill. 615), 
when he said: “The only possible status of a 
company acting under charters from two States 
is that it is an association incorporated in and 
by each of the States; and, when acting as a 
corporation in either of the States, it acts under 
the authority or the charter of the State in 
which it is then acting, and that only, the 
legislation of the other State having no opera- 
tion beyond its territorial limits.” 
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DECISION IN THE ARMES CASE 


Right of army authorities to arrest retired otlicers. 

Failure to notify retired officer of charges against him 
does not invalidate his arrest. 

When writ of Aabeas corpus may be granted in case of 
arrested and imprisoned military officer. 

F of the Court of Appeals of the District of Colum 

bia, in the case of Henry W. Closson, appellant, vs. 

George A. Armes, No. 522: 


specifications was given to Colonel Closson for 
delivery to the appellee on Oct. 2, 1895, before the 
amended return in this case was made, and this copy 
was duly forwarded to Armes. No further action, 
| however, seems to have been taken by the military 


| authorities. 


OLLOWING is the opinion by Mr. Justice Morris, |. Pie gi , 
a od, cep aed T the District of Columbia, before whom the hear- 


After argument, the justice of the Supreme Court 


| ing was had, discharged the appellee from custody ; 


| and from the order of discharge this present appeal 


This isan appeal from a judgment of the Supreme 


Court of the District of Columbia upon a writ of 
habeas corpus. 
The appellee, George A. Armes, is an officer of the 


which he was placed, with the rank of captain, on 
Sept. 15, 1883. On Sept. 27, 1895, he addressed 
and caused to be delivered to Lieutenant General 


ohn M. Schofield, then commanding the Army of ie , ‘ 
J [. Schofield, then ding the Army o | of those articles (Rev. Stats. U. 


the United States, and at the same time acting as 
Secretary of War in the of Secretary 
Lamont, a letter of an offensive character, in which 
he called the attention of General Schofield, who 
was then about to be retired from active service, to 
various alleged persecutions by him of the writer, 
charging him with the manufacture of false testi 
mony and various attempts to ruin and disgrace 
him (Armes), and demanding an apology before his 
retirement. The letter was delivered by Armes in 
person to a messenger in the War Department, who 
delivered it to General Schofield. The latter, as 
Acting Secretary of War, deeming that a grave act 


absence 


of military insubordination and violation of mili- 
tary discipline had been committed in his presence, 
immediately ordered the arrest of Armes and his 
confinement close arrest at the Washington 
Barracks, which were under the command of the 
appellant, Colonel Henry Whitney Closson, an offi- 
cer of the United States Army. 
upon arrested, taken under guard from his resi- 
dence in Washington, and confined in the barracks. 

On the next day, Sept. 28, 1895, a writ of habeus 
corpus was sued out before one of the justices of 
the supreme Court of the District of Columbia ; and 


in 


Armes was there- 


Colonel Closson immediately produced the prisoner 
incourt. The justice, before whom he was brought, 
thereupon released Armes upon his own recogni- 
zance ; and postponed the hearing of the case until 
Oct. 5, 1895. 

Charges and specifications were preferred against 
Armes, the first charge being of ‘‘ conduct to the 
prejudice of good order and military discipline,” 
and the second of ‘‘conduct unbecoming an officer 
and a gentleman,” the specifications under each 
charge being the writing of the letter to General 
Schotie'd, hereinbefore mentioned, and which was 
set forth verbatim. A copy of these charges and 


es \ : | entitled 
Army of the United States on the retired list, on | 


| has been duly prosecuted. 


This case is not that of a civilian ruthlessly im- 
prisoned by arbitrary military authority. The ap- 
pellee is an officer of the Army of the United States, 
to wear its uniform and to draw pay as 
such, and by express provision of the Statute Law 
of the United States for the government of the 
Army made subject to the Rules and Articles of 
War, and to trial by court-martial for any infraction 
Sec. 1256). Nor 
is the force of the statute broken by the fact that 


‘ 


Ss. 


| the duties of a retired officer, such as the appellee 





is, are of an exceedingly limited character, being 
restricted substantially to drawing his pay, reporting 
his place of residence to the War Department 
monthly, and being assignable to duty at the Sol- 
diers’ Home and at his own request to duty as pro- 
fessor in any college; and that subject to these re 
strictions a retired officer of the army may enter into 
any private business into which he chooses to em- 
bark, not inconsistent with his duties to the United 
States. In the nature of things, some of the Articles 
of War cannot apply to retired officers, for the reason 
that, either in express terms or by necessary implica- 
tion they concern the duties of those in active service. 
But so far as the Articles of War can be applicable 
to the retired officers of the army, the statute un- 
questionably makes these latter subject to them and 
to all the processes of the military law for all offenses 
committed by them in violation of these articles. 
Now it cannot reasonably be doubted that the 
charges against the appellee in this case are of of- 
fenses against the military law, of which retired 
officers, as well as officers in the active service, may 
These are: 1. Conduct to the 
prejudice of good order and military discipline; 


be equally guilty. 


5) 


and, 2. Conduct unbecoming an officer and a gen- 
tleman; and the specification under each charge is 
the statement of the exceedingly intemperate and 
improper letter written by the appellee to the gen- 
eral commanding the army, which is set forth in 
full in the appellant’s return to the writ served 
upon him. If there were any occasion to conjecture 
what the purpose of Congress was in holding retired 
officers of the army to trial by court-martial for in- 
fractions of military law, and what the offenses 


were which it was contemplated they might com- 





mit, no better illustration could be afforded of the 
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subject than the offenses here charged against the 
appellee. It would be difficult to conceive a case 
to which the statute would be more appropriate. 
The appellee, therefore, being an officer of the 
army, although on the retired list, and subject as such 
to trial by court-martial for violation of the Articles 
of War, and the charges against him being for 
offenses against these Articles such as have been 
stated, his arrest to answer those charges was right 
and proper. Actual arrest, or some equivalent of it, 
is an essential prerequisite under our system of 
criminal jurisprudence to the exercise of jurisdic- 
tion by any court having cognizance of criminal 
causes. It is an elementary principle in ourlaw that 
The 
arraignment of an accused person in court to hear 
the charge a 


no man is to be tried for crime in his absence. 
gainst him and to respond to it is 
essential to give validity to any proceeding thereon 
against him; and the only mode known to our law 
to secure the presence of such accused person for 
the purpose is by arrest. It is very true that an 
accused person may come in and voluntarily sur- 
render himself ; and that thereupon a court may 
proceed without the usual preliminary arrest. But 
upon his surrender, he is in fact and in contempla- 
tion of law under arrest, and subject to detention. 
This is the law with respect to offenses cognizable 
by the ordinary tribunals of the common law ; and 
we see no reason why it should not be held to be 
the law with regard to the offenses cognizable by 
courts-martial. But we are not left to mere infer- 
For Article 65 of the Articles 
of War specifically provides that ‘‘ officers charged 
with crime shall be arrested.” It is vain to argue 
that the term crime here is to be taken in the tech- 
nical sense of a felony ; for no such distinction is 
justified by the Articles of War or by the dictates 
of reason. 


ence in this matter. 


It is very plain to us, therefore, that the appellee, 
as a retired officer of the army of the United States, 
was subject to arrest and detention by the military 
authorities to answer before a court-martial on the 
charges preferred against him. Nor is this conclu- 
sion invalidated in the slightest degree by the 
proposition laid down by some of the writers on 
military law to this effect: 

‘* Arrest is not an essential preliminary to a mili- 
tary trial; to give the court jurisdiction it is not 
necessary that the accused should have been ar- 
rested; it is sufficient if he voluntarily, or in obedi- 
ence to an order directing him to do so, appears 
and submits himself to trial.” 

For this means no more than that an officer may, 
voluntarily, place himself under arrest, just as any 
person accused of offense under the common law 
may come in and submit himself to authority with- 
out formal arrest in the regular way. It would be 
absurd to conclude that arrest is improper, because 





the accused might come in voluntarily, or upon 
mere notice, and submit to trial without arrest. 

But it is argued that the arrest of the appellee in 
this case was illegal, because he was taken by the 
military authorities from his own house and contined 
in military barracks belonging to the United States, 
which constituted the nearest military post. In this 
argument it seems to be forgotten that the appellee 
is not a civilian but an officer of the Army of the 
United States, subject to trial by court-martial and 
to such arrest and detention as will secure his pres- 
ence before such court-martial. It might well be 
questioned whether it would be proper for the mili- 
tary, authorities to convert the appellee’s residence 
into a temporary prison for his detention and to 
Such an exercise of the 


station a guard before it. 
right of arrest might subject the military authorities 


and censure. If the military 


and the 


to grave criticism 
authorities had the right under the law 
Articles of War to arrest the appellee, as we hold 
they had, and to detain him for trial before a court- 
martial, it is not apparent to us how the place of his 
detention can become a material question so as to 
affect the validity of the arrest. 

Article 65 of the Articles of War, already cited, 
provides as follows: 

‘* Officers charged with crime shall be arrested 
and confined to their barracks, quarters or tents, 
and deprived of their sword by the c>mmanding 
officer. And any officer who leaves his confinement 
before he is set at liberty by his commanding officer 
shall be dismissed from the service.” . 

There is likewise an Army Regulation made in 
pursuance of law which provides that — 

‘‘An arrest may be imposed by the order of the 
commanding officer, given by him in person or con- 
veyed through his staff officer, either orally or in 
writing. The officer upon whom it is imposed will 
repair at once to his tent or quarters and confine 
himself to the same until more extended limits have 
been granted.” 

Both Article 65 and the Regulation cited un- 
doubtedly had reference, in the first instance and at 
the time when they were enacted into law, to offi- 
cersin the active service ; and for the very good reason 
that at the time there was no provision of law for a 
retired list. But when Congress thought proper to 
provide for the retirement of officers, and enacted 
that such officers, notwithstanding their retirement, 
should be amenable to the Articles of War and sub- 
ject to trial by court-martial and therefore neces- 
sarily liable to arrest and detention for the purpose 
of such trial, we cannot say that the act of Congress 
is inoperative and incapable of being enforced, be- 
cause retired officers have no ‘‘barracks, quarters, 
or tents,” in any proper sense of those words, to 
which they could properly confine themselves or be 
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contined. 
an officer 


We cannot argue from these terms that 
even in the active service could not be 
arrested on the march the field 
of battle, Lecause perchance there are no 


properly or on 
bar- 
racks, quarters, or tents available for his detention. 
The logical result of such an argument wouid be 
subversive of all military discipline, and the destruc- 
tion of the legitimate purpose for which armies are 
maintained. 

Arrest is one thing; custody or detention, an- 
other. Where arrest is authorized, and there is no 
specific or sufficient provision for detention, such 
reasonable means of custody may be used as are 
available. If thereis no jail in a county of judicial 


district, or 


prisoner in his own house, or in any other place which | 


may be reasonably proper under the circumstances 
for the purpose. 
officer of the army is arrested who has no barracks, 
quarters or tents, it is not apparent why he should 
not be confined in the barracks, quarters or tents 
most available, those of the nearest military post. 
The military authorities are entitled to have the 
custody of his person; and there is no place where 
they can more properly have that custody than at 
their nearest military post. 

Moreover, even 1f there is excess or abuse in the 
mode of the detention of an accused person, it does 
not follow that the excess or abuse may be remedied 


by the writ of habeas corpus. Such excess or abuse 


is not without remedy; but it must be a very grave | 


and unusual case that would justify recourse to the 
writ of Aubeas corpus for the total discharge of the | 
prisoner from all confinement. 

Tt may be that in this case milder measures might 
have sufliced, or that it might have been wiser to | 
take no notice of the offense of the appellee. Ordi- 
narily an officer, charged with infraction of military 


law, is not placed in close confinement under guard. | 


for most 
offenses, so in the military service an officer's word 


As under the common law bail is taken 


ence before a court-martial when required ; and con- 
sequently his arrest and detention are in general 


merely constructive. But it cannot reasonably be 


be maintained, either in the common law or in the | 
military law, that strict confinement may not be or- | 


dered in propercases, That, therefore, the military 
authorities in the present instance thought proper 
to insist on rigorous action towards the appellee, 
does not justify us in characterizing that action as 
either arbitrary or tyrannical. And certainly it does 
not justify us in applying to harshness or caprice 
the remedy of habeas corpus, where there is the un- 
questionable right of arrest and detention. 

But it is urged, in the next place, that the deten- 
tion of the appellee without the existence of charges 
invalidated his arrest and confinement. 


. 
| 


If by this | 





And for the same reason, when an | 


| of the liberty of its citizens, 


| makin 


| The offense was flagrant. 


| commanding officer, and a 


is meant that, before an officer of the army of the 


United States can be placed under arrest and held 
for trial under the Articles of War, formal charges 
in writing, with specifications in due form, such as 
are set forth in the record in this case, must have 
been preferred against him, the position is not ten- 
Lord Coke to 
thought that, at the common law, indictment or 


able for «a moment. seems have 


information was necessary before there could be a 
lawful arrest. But that theory was repudiated long 
ago; in fact, very soon after it was advanced; and 
it has long been the settled law, both of England 


and the United States, that indictment or informa- 


| tion is never required in any case as a prerequisite 
none available, a sheriff may confine a | 


to and detention. 


some cases, with aflidavit or other testimony to sup- 


arrest Warrant is required in 
port it, to justify an arrest; and in other cases, there 
may be an arrest without warrant. 
There is no reason to hold that it is different in 
the military law. That law can not be more jealous 
of the liberty of its officers than is the common law 
The fact 
mission of apparent crime or offense is the primary 


of the com. 


| ground for arrest in either system of jurisprudence. 


In either system an officer charged with the duty of 


g arrests has personal knowledge that an 


| offense has been committed, he is entitled to arrest 


of formal 
The exi- 


without warrant, or without the issue 
order to that effect, as the case may be. 
gencies of the military service imperatively demand 
that, when an offense against the Articles of War 
has been committed in the presence of a command- 
ing officer, he should have the right immediately 
to place the offender under arrest. Both the gen- 
eral commanding the army and the Secretary of 
War have the right; and whether the offense charged 
against the appellee be regarded as having been 
committed in the presence of the general command- 
ing the army or of the Secretary of War, in both 


which capacities General Schofield was acting at 


| the time, it is clear that in either capacity he was 
of honor is regarded as sufficient to insure his pres- | 


entitled to order the under instant arrest. 


the 


offender 


Whatever reason 


| appellee may have had for thinking that he had 


justification or provocation for his conduct, his 
letter on its face was a direct personal insult to his 
offense 


most grave 


| against the military law committed in actual pres- 


ence and in the personal knowledge of that com- 
manding officer; and to hold that that ofticer was 
not entitled, if he so thought proper, to take im- 
mediate cognizance of it by directing the arrest of 
the offender would be to nullify the Articles of 
War, to subvert the discipline of the army, and to 
destroy the efficiency of that body. If the honor of 
an officer on the retired list requires vindication, it 
does not seem to us that for that purpose he is en 
titled to insult his commanding officer with im 
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punity, and to escape arrest therefor and be at large, 
until specific charges therefor have been formulated 
and served upon him. 

The provisions of Article 71 of the Articles of 
War fully corroborate this view. That article pro- 
vides that ‘‘ when an officer is put in arrest for the 
purpose of trial, the officer, by whose order he is 
arrested, shall see that a copy of the charges on 
which he is to be tried is served upon him within 
eight days after his arrest. Now, if the charges 
have already been formulated and communicated to 
him before his arrest, the service of a copy within 
eight days thereafter would be a work of most 
useless supererogation. 

In this connection, also, the provisions of the 
Fifth and Sixth Amendments to the Constitution 
are invoked, which require that no man shall be 
deprived of life, liberty, or property without due 
process of law, and that in criminal prosecutions 
the accused shall enjoy the right to be informed of 


the nature and cause of the accusation against him. 


apply to persons in the military service, with regard 
to which there seems to be some room for question, 
their requirements are gratified if the arrest has 
been in accordance with law and military usage, 
and formal charges are preferred within a reason- 
after the 
the Article of War last cited has fixed at eight days. 


able time arrest, which reasonable time 





in due form are preferred against him within the 
prescribed time thereafter, the proceeding is regu- 
lar, and the person so arrested is not entitled to be 
released upon writ of habeas corpus. While this 
writ may be used to relieve officers in the military 
service from illegal detention at the hands of their 
commanding officers or of military tribunals, such 
use must be with great caution, in view of the 
special nature of the military service and of the 
contract entered into by those who engage in that 
service, and who thereby deliberately and for a con- 
sideration surrender to a great extent their rights 
and immunities as citizens. 

The consideration is further urged upon us that 
the appellee cannot now properly be returned to the 
military custody, inasmuch as the time limited for 
his trial by the Articles of War has elapsed, and 
that on account of such lapse those articles require 
his discharge from arrest. This proposition is ad- 
vanced under Article 71, already cited, which, after 
the provision in reference to the service of a copy 


é tier Sf | of the charges within eight days after the arrest, 
But even if it be conceded that these provisions | ; 


heretofore considered, proceeds to enact that the 
officer causing the arrest shall see that the arrested 
otlicer ‘tis brought to trial within ten days there- 
after (that is, ten days after the service of charges), 


| unless the necessities of the service prevent such 


The plain import of the law we conclude to be : | 


1. That when an officer in the military service com- | 


mits an offense against the Articles of War in the 


trial; and then he shall be brought to trial within 
thirty days after the expiration of said ten days.” 
And it ‘i 


served, or the arrested 


adds: a copy of the charges be not 


officer be not brought to 


trial, as herein required, the arrest shall cease; but 


| officers released from arrest under the provisions of 
presence of his commanding officer, or to the per- | 


sonal knowledge of that commanding officer, he | 


may forwith be ordered under arrest and detained | 


in suitable military custody, and there is no ne- 
cessity for any formal announcement to him of the 


nature and cause of the accusation against him; for | 


he already knows it: 


2. That where a commanding officer does not act 


upon his own knowiedge, but upon statements com- 


municated to him by others, and he prefers, without 
personal investigation, to act upon such statements, 
it is proper that a retired officer shouid, at or be- 
fore the time of his arrest, and either verbally or in 
the order of arrest, be advised of the charges against 
him ; but such charge need not then be formulated ; 
and the failure to notify the accused in an informal 


this article, may be tried, whenever the exigencies 
of the service shall permit, within twelve months 
after such release from arrest.” It is argued that 
the proceedings under the writ of habeas corpus in 
no way delayed or hindered court-martial proceed- 
ings, that arrest was not essential inorder that such 
proceedings should go on, and that, therefore, the 
failure of the military authorities to proceed in due 
time with the trial of the appelee operated to effect 
his discharge from custody. 


We cannot concur in this argument. The arrest 


' . . 
and detention of the appellee to answer the charges 


way of the nature of the accusation against him 


does not render the arrest invalid ; provided that in 
due time thereafter, that is, within eight days after 
the arrest, formal charges are preferred and a copy 
of the charges is served upon him, according to the 
requirement of the statute : 

3. That when an officer in the military service is 
arrested by order of his commanding officer, with 
or without cause assigned at the time, and charges 


against him were the proper and necessary steps 
preliminary to his trial. With some qualifications 
due to the nature of the service, no more in the mili- 
tary law than in the common law, is it proper to 
proceed with the trial of an accused person in his 


absence. To proceed to the trial of a person upon 


a charge of crime, who is not present in court, either 


| 
| 


as the consequence of arrest and detention for the 
purpose or of voluntary appearance, surrender and 
submission to the jurisdiction of the court, is a 
thing utterly unknown to our jurisprudence; and 
the voluntary appearance of an accused person un- 


der such circumstances is never to be presumed, so 
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as to authorize a court to proceed with his trial. It 
was necessary, therefore, to secure the presence of 
the appellee before any trial could be entered upon 
by a court martial of the charges against him. Now 
that presence could not be secured while the ac- 
cused wis in the custody and under the control of a 
court of common law under the writ of habeas corpus. 
It would have been improper for a court-martial to 
proceed, while the question of the validity of the 
arrest, upon which its jurisdiction depended, was 
in controversy undetermined and pending in the 
court of common law. And, of course, after the fi- 
nal discharge of the appellee by the court below, as 
long as its decision stands, the ground of jurisdic- 
tion in the court-martial is gone. There could 
be -no trial of the appellee without another ar- 
rest. 

The service of the writ of habeas corpus and the 
release and discharge of the appellee thereunder 
operated in law to suspend all further proceedings 
by the military authorities to bring the appellee to 
trial, until the matter of the legality of his arrest 
and detention was duly determined by the courts of 
common law. In civil proceedings, a writ of in- 
junction against proceedings at law can be made ef- 
fective through a court of equity against the 
running of the statute of limitations, notwitlstand- 
ing the usually inelastic provisions of that statute. 
When, asin the present instance, it is provided that 
trial by a court-martial may be had after the lapse 
of the ten days first specified, if the exigencies of the 
service should prevent a trial within that time, al- 
though thereupon another limitation of thirty days is 
provided, it is very plain that the purposes of justice 
ought not to be thwarted by the pendency of pro- 
ceedings procured by the appellee, which had the 
effect, whether so intended by him or not, if his 
present contention be correct, to enable him to evade 
and escape the trial by court-martial to which other- 
wise he would have been properly subjected. It can- 
not be that the issue of a writ of habeas corpus can thus 
be made to defeat the ends of justice and to nulify 
the requirements of the military law, which, after 
all, is as much part of our jurisprudence as is the 
common law itself, although necessarily more rigidly 
guarded and watched with more jealousy. 

It appears in the present case that a copy of the 
charges against the appellee was duly forwarded by 
the appellant to the appellee within eight days after 
his arrest, in accordance with the requirements of 
Artice 71 of the Articles of War; and in a collateral 
proceeding, like the present, we are entitle to pre- 
sume that it was received by the appellee, and that 
there was the service of charges contemplated by 
the statute. The appellee had then been taken out 
of the custody and control of the military authori- 
ties; and consequently it might well be held that 





| 
| 
| 


the time limited by the Article for the trial of the 
accused never commenced to run. 

But in whatever aspect we view this question, it 
is clear to us that the jurisdiction of the court- 
martial to try the appellee upon the charges pre- 
ferred against him is not ousted by the action of the 
appellee in evading that jurisdiction by suing out a 
writ of habeus corpus. And inasmuch as the cus- 
tody of the person of the appellee by the military 
authorities is, as we have held, a necessary and 
proper preliminary to the exercise of that jurisdic- 
tion, it would seem to be no more than just that he 
should be returned to them. 

In conclusion, we are of the opinion that the or- 
der of the justice of the Supreme Court of the Dis- 
trict of Columbia in this case releasing and dis- 
charging the appellee from the custody of the ap- 
pellant was erroneous, and should be reversed, with 
costs. Accordingly, the cause will be remanded to 
that court, with directions to vacate that order, to 
issue its warrant to the marshal of the District of 
Columbia for the re-arrest of the appellee, to dis- 
charge the writ of habeas corpus, and to remand the 
appellee to the custody of the appellant. And it is 
so ordered. 

The opinion at the War Department seems to be 
that no further steps will be taken by the attorney 
of Major Armes in the matter. There is some doubt 
expressed as to whether the case could go to the 
Supreme Court on appeal. That court in the case 
of Cross v. Burke, 146 U.S. 82, decided that “it 
has no jurisdiction over judgments of the Supreme 
Court of the District of Columbia in habeas corpus.” 
In the case of Tolman v. Tolman, in the Court of 
Appeals for the District of Columbia, the court 
overruled a motion by defendant to allow an ap- 
peal to the United States Supreme Court. As soon 
as Major Armes is delivered into the custody of 
Colonel Closson by the order of Judge Bradley, the 
War Department will either let the matter drop or 
order a court-martial. Some are of the opinion 
that no further steps will be taken. 

Pare Tene 
COLLISIONS AT SEA—LIABILITY WHERE 
BOTH SHIPS ARE IN FAULT. 


Extract from Report of Brussels Conference. 

N Thursday, 3d October, 1895, at the opening of 
the discussion on the above question, Baron 
Lambermont, Ministre d’Etat, Belgium, Honorary 
President of the Conference, kindly presented for 
the information of the conference a report of the 
proceedings of the International Congress on Com- 
mercial Law, held at Antwerp in 1885, and at Brus- 

sels in 1888, bearing upon the subject. 
M. Louis Franck, Advocate, Antwerp, presented a 
paper upon the conflict of laws with reference to 
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liabilities arising out of collisions, and invited the 
congress to ask for international legislation upon 
this subject. He moved the following resolution, 
which was seconded by Sir Walter Phillimore, Bart., 
D. C. L. (London), and adopted unanimously: 

“That the conference is of opinion that the only 
rational solution of the conflict of laws in cases of 
collision is to be found in International Law.” 

Dr. Raikes, Q. C. (London), presented a very 
elaborate paper upon the same subject, in which he 
referred to the laws of all civilized nations, and 
explained the remarkable divergence amongst them, 
which, as he said, led to much confusion and injus- 
tice. He ended by pointing out ‘*how important 
it is that, as we have had for over thirty years one 
common set of regulations for preventing collisions 
at sea, we should now have one common rule as to 
the incidence and limitation of damages for break- 
ing those rules.” 

It appears from Dr. Raikes’ paper that there are 
at presont four separate systems, which regulate the 
rights of the two vessels where both are in fault. 

1. The damages are divided in the discretion of 
the court according to the gravity of the fault. 
This is the law of eigitt countries, viz.: France, Bel- 
gium, Portugal, Norway, Sweden, Denmark, Greece, 
and Roumania. 

This is the 
law of twelve countries, viz.: Germany, Hoiland, 


2. Neither can recover any damages. 


Italy, Russia, Austria, Uruguay, Spain, the Argen- 
tine Confederation, Chili, Venezuela, Mexico, and 
Peru. 

This is the 
law of two countries, viz.: Great Britain (including 


3. The damages are equally divided. 


her colonies) and the United States. 

4. The damages are divided according to the re- 
spective values of the vessels. This is also the law 
of two countries, viz.: Turkey and Egypt. 

Mr. Gray Hill, of Liverpool (who was on this oc- 
casion anthorized to represent the Chamber of 
Shipping of the United Kingdom, the Liverpool and 
London Steamship Protection Association, the West 
of England Steamship Owners’ Protection and In- 
demnity Association, and the American Chamber of 
Commerce of Liverpool), moved, and Mr. Thomas 
R. Miller, of London, representing the United King- 
dlom Steamship Protection and Indemnity Associa- 
tion, seconded the following resolution: 

‘*That in the opinion of this association the law 
which enables the court to apportion the total of 
the damage done to ships in collision, when both 
are in fault, in proportion tothe gravity of the faults 
committed by them respectively, is preferable (1) to 
the law which leaves each ship to bear its own dam- 
age; (2) to the law which divides the total dam- 
age according to the values of the ships respectively ; 
and (3) to that which divides it equally; that, in 





the opinion of this association, the first mentioned 
law should be adopted by all nations,” 

Mr. Gray Hill, in moving the resolution, said he 
thought it was impracticable to endeavor to recon- 
cile on one occasion all the diversities of law which 
prevailed amongst the nations of the world with re- 
gard to the incidence of liability arising out of col- 
lisions, even in reference to the single case of both 
vessels being in fault. He, therefore, selected the 
most simple portion of the subject to be dealt with 
first, feeling that, if an agreement could not be ob- 
tained upon this, it would be in vain to seek one on 
the more complicated questions, He put aside, 
for the present, questions relating to cargo, and to 
loss of life and personal injury. The most simple 
portion was that relating to the right of the respec- 
tive shipowners to recover damages where both ves- 
sels were in fault. The first question was whether, 
in such a case, there should be any recovery or none. 
The nations representing by far the largest propor- 
tion of the mercantile marine of the world allowed 
of some recovery, and it was reasonable to hope that 
the smaller interest would, for the sake of uniform- 
ity, concede this principle. If this were done the 
competing systems would be reduced to three. Ob- 
viously the Turkish and Egyptian law (the latter 
important on account of its jurisdiction over colli- 
sions in the Suez Canal) did not rest upon any ra- 
tional basis, the values of the respective ships hav- 
ing no connection with the amount of fault, and it 
should, therefore, be rejected. This being done, 
the remaining question was whether the system of 
the United Kingdom and of the United States, or 
that of France, Belgium, etc., was preferable. As a 
counsel of perfection, undoubtedly the latter system 
was best. The former system was but a rule of 
thumb, and often worked great injustice. 

The fault on one side might be very slight, scarcely 
more than an error of judgment, committed by a 
captain who was anxiously doing his best to navi- 
gate carefully—on the other side, it might be a 
case of utterly reckless navigation, full speed in a 
fog in a crowded channel, or the officer in charge of 
the look-out man wilfully absent from his post, and 
yet the damages must in all cases be equally 
divided. . 

This system was peculiarly unsatisfactory in the 


United Kingdom and its colonies, because the Mer- 
chant Shipping Act provided that if a ship infringed 
the regulations she should be deemed in fault un- 
less the circumstances made the departure necessary ; 
and this applied to foreign as well as British ships, 


which come within the jurisdiction of British 
courts. Upon this enactment the British courts had 
held that the infringing ship was to be deemed in 
fault, if by possibility the infringement might have 
contributed to the collision, and if there were such 
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a possibility the British courts would reject proof 
that in point of fact it did not contribute; 
in the United Kingdom, although a ship did not, in 


so that, 


fact, by her acts contribute to the collision, she 
might be liable for half the damages. It was right 
that some penalty should be inflicted for such an in- 
fringement, but a penalty of half the damages was 
cruelly severe. [f the damages could be apportioned 
at the discretion of the court, a penalty suitable to 
the offense, but not inexcess of it, could be inflicted, 

At the International Congress on Commercial Law 
referred to by Baron Lambermont, resolutions had 
been passed im favor of the apportionment of dam- 
ages according to the gravity of the fault. 

The law of France and Belgium had also this ad- 
vantage, that it oceupied a middle position between 
that of Germany, ete., which prohibited any recov- 
that of the United 


States of America, 


ery, and Kingdom and the 


United 
divided equally: 


which in all 
of the 


Cuses 
and if « settlement matter 
was to be made, the law of France was one which 
could be adopted by way of compromise as between 
these opposite extremes 

In favor of dividing according to the gravity of 
the fault were also many shipowners and under- 
writers, notably the British Steamship Protection 
Associations, and they were, to a large extent, the 
paymasters in collision cases, and had, therefore, 


the best right to speak. 


judges straining a point to let off eutirely the ship | 


only slightly to blame. The objections made were 


that it would be impracticable to ascertain the pro- | 


portion of blame to be attributed to the respective 
vessels, and that the uncertainty and room for dif- 


ference of opinion upon this point would increase 
. 


litigation, especially appeals. But the same skill 
which enabled courts to decide whether any ship 
was to blame would enable them to decide upon 
the 


was 


gravity of the fault. Mathematical accuracy 
impracticable, but it was easy to get nearer to 
Brit- 
ish courts were not likely to refine overmueh, and 


justice than an equal division in all cases. 


the Appeal 
discourage The matter would be easier to 
deal with 
went before one highly skilled court, than in other 


appeals. 
in England, where all important cases 
countries, where the courts trying such cases were 
numerous. He appealed to the French and Belgium 
lawyers present tosay whether the system worked 
well in their countries, 

Mr. T. R. Miller (London), in seconding the mo- 
tion, said that he had been concerned for a great 
number of years in collision cases as the representa- 
tive of those who have to pay —the “ paymas- 
ters °— and had often felt that there was a wrong 
requiring a remedy. According to the present 
practice in apportioning damage in England, where 
both vessels are held to blame, in many cases that 


The present system led to | 


lon 
Congresses ; 


would soon establish a rule which would | 





judgment is equivalent to one of them being solely 
to blame, the only saving to one party being the 
cost of the other’s action. In Belgium and other 
countries, the courts determine the damages in pro- 
portion to the gravity of the fault of the respective 
vessels, and this, in the opinion of those in England 
most largely interested, is a fair and just manner of 
dealing with such cases. There are collisions where 
the fault of those in charge of one vessel is of a 
minor degree, possibly arising from the infringe 
ment of some regulation which had little or nothing 
to do with the collision, whereas the other ship was 
grossly to blame, and yet by the English courts both 
are held equally in fault. Mr. Miller instanced sev- 


eral cases of great hardship to one side, where one 
of the vessels was only technically wrong, while the 
other had really and practically brought about the 
coltision. 


Mr. E. 
Newcastle 


S. Scortield (Newcastle), delegate from the 


Protection and Indemnity Association, 
supported the resolution, 
the 


London Steamship Owners’ Mutual Insurance Asso- 


Mr. John Carlisle (London), delegate from 
ciation, also supported the resolution. 
Clunet 


cour d’Appel, and editor of the Journal du Droit 


Monsieur Edouard (Paris), Avocat 4 la 
Laternational Privé, observed that he was rapporteur 
of the committee on this question at the Antwerp 
Congress of 1885, when the resolution was proposed 
by him in that capacity, recommending the adoption 
of the French and Belgian rule. The present dis- 
cussion showed the utility of these International 
for whereas then the representatives of 
England were unanimous in rejecting the proposal, 
and their opposition rendered a general agreement 
on the question impossible, now we find that this 
Opposition has disappeared. ‘ You see,” he said, 
*“how ideas make a way for themselves; the Eng 
lish, the greatest navigators cf the world, come 
back to us and ask for the adoption of what they 
recognize, on consideration, to be tle most equitable 
system.” 

M. Langlois (Antwerp), supported the resolution. 
At the Antwerp Congress, mentioned by M. Clunet, 
he had, by authority of some of the British Steam- 
ship Protection Associations, made the proposal to 
adopt the French and Belgian systems internation- 
ally, It was only the English lawyers at the con 
gress who objected to the change. 

Mr. W. Griffith (London) supported the resolu- 
tion. 

Mr. W. Arnold (London), thought this new pro 
posal should be treated with the greatest caution. 
It would tend, in his opinion, to increase litigation, 
as decisions apportioning the blame between ships 
in collision, would almost inevitably be appealed 
against. He moved as an amendment, “That the 


final decision of the association on this question be 
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postponed to the next conference.” An imperfect 


law which is certain is, he urged, better than a 
doubtful law more perfect in theory. 

Mr. H. Schmidt (Itamburg), General Secretary of 
the Verein Hamburger Assecuradeure, seconded the 
amendment, 

M. Louis Franck (Antwerp) opposed the amend- 
ment. He said that the reason assigned by Mr, Ar- 
nold was not found to hold good in Belgian prac- 
tice. Appeals in collision cases are common, it is 
true, but they are so because the cases involve im- 
portant amounts, not because of dissatisfaction as 
to the apportionment of the damages. 

Sir Walter Phillimore asked for examples as to 
the proportions commonly adopted in Belgium and 
Fraace; do the judges go into minute fractions such 
as thirty seconds, or deal only with larger fractions? 

M. Langlois said that the Beligan courts almost 
always apportioned the damage in fourths. 

M. Franck contirmed this statement, and gave in- 
stances in support of it. Often in collisions taking 
place in ports or rivers, there are three or four ships 
in collision, and in such cases the rule of apportion- 
ing the damage by thirds or fourths is a most con- 
venient one, 

Mr. Arnold remarked that he only urged delay. 
The proposal involved, he considered, too serious a 
change to be adopted by the association off-hand, 
after half-an-hour’s debate. 

M. Clunet said that in the French Court of Ap- 
pealat Aix, which often had to decide on collisions 
from Marseilles, the damage was generally appor- 
tioned in thirds or fourths. 

Mr. Gray Hill mentioned a case in Belgium where 
He 


represented some of the underwriters of the English 


the proportions were five-sixths and one-sixth, 


ship which was held liable for one-sixth only, and 
they were very well satisfied, and did not appeal. 
(Laughter.) He pointed out that in order to obtain 
a uniform rule, the necessity for which had been so 
cleariy shown by the papers read, there must be con- 
cession by some in favor of the rule which appeared 
most likely to be adopted ac all. 
not a new one; it had been fully discussed at the 
Antwerp and Brussels Conferences. 

Mr. T. R. Miller said that he had had a large expe- 
rience of cases decided on the proportional system, 
und the decisions in these cases as to the proportion 
of liability had invariably been accepted, and had 
never led to an appeal. 


The amendment was then put to the vote, and 


rejected, being supported by only two votes. 
Sir Walter Phillimore stated that 
stain from voting on the resolution. 


he should ab- 


assumed that he agreed with it. 
Professor Corsi (Pisa) made a similar intimation. 
The resolution was then put, and was adopted by 


eighteen votes against two, 


The question was 





| Supreme 


It must not be | 


Abstracts of Recent Decisions. 


the 


absence of statute, equity will reform a mortgage 


EQUITY — REFORMATION OF MORTGAGE,—In 


after record so as to include land omitted by mis- 
take, thereby rendering the lien of a purchaser with 
notice of the facts, at execution sale of the part 
omitted, made after the mortgage was recorded and 
before the reformation, subsequent to the lien of 
the mortgage. (Ft. Smith Milling Co. v. Mikles, 
[Ark.], 32S. W. Rep. 493.) 


Guaranty.— The guarantors on a note given for 
the purchase price of a machine may avail them- 
selves of the defense of breach of warranty to the 
vendee and maker of the note, and plead the fail- 
ure of the consideration passing from the payee to 
him as a failure of the consideration passing to 
them, where their guaranty was made at the time 
of the executiion of the note, and for no independ- 
(Walter A. Wood Mowing & 
Reaping Mach. Co, v. Land, [Ky. |, 32 8. W. Rep. 


607.) 


ent consideration. 


MasTER AND SERVANT — RAILROAD EMPLOYEES.— 


A ear cleaner, while at work inside a coach on a 
side track, was injured by another coach being 
kicked against it at an unusual and dangerous rate 
of speed: /lei/, that he was exposed to the hazards 
and dangers of railroading, and could recover un- 
the doctrine laid down in Pearson v. Railroad 
Co.. 49 N. W. Rep. 302, 47 Minn. 9. (Mitchell v. 
Northern Pac. R. Co. [U. 8. C. C., Minn.], 70 Fed, 


Rep. 15) 


der 


PUBLIC LANDS — CUTTING TIMBER FROM MINERAL 


LANDS.— On the trial of an indictment for cutting 
timber from the mineral lands of the United States 
for purposes other than those connected with build - 
ing, agricultural, mining, or other domestic uses, 
contrary to the act of June 3, 1878, the intent is 
wholly immaterial, and it is only necessary to show 
that the prohibited acts were done. (United States 
v. Reder, U.S. D. ©. [S. Dak.|, 69 Fed. Rep. 965.) 
+ # 
Correspondence. 
INFORMATION DEstRED. 
To Editor Alhany Law Journal: 
Dear Sir.—Where, in the statute or rules, is to 
be found the direction —how to notice, for agu- 
ment, an appeal, to the Appellate Division of the 


Court, from a final judgment in an 


action? 
Doubtless, such an appeal falls under the enig- 


| matical description of an ‘‘enumerated motion.” 


Former General Rule 40 provided: ‘“ Enumerated 
motions shall be noticed for the first day of the 
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term by either party on a notice of eight days.” 
This was explicit and comprehensive, declaring 
both the day for which the hearing of such an ap- 
peal was to be noticed, and the length of notice 
required. 

The new rule 40 says: ‘ Except in the Appellute 
Division of the Supreme Court, enumerated motions 
shall be noticed for the first day of the term by 
either party on a notice of eight days.’’ 

The introduction of this exception raises a violent 
presumption that the Convention intended some 
change in the mode of bringing the first appeal 
from a final judgment toa hearing. At any rate, 
the new rule distinctly withdraws appeals (from 
final judgments), to the Appellate Division of the 
Supreme Court, from its scope, as to the point of 
practice referred to. 

The first guess naturally made is that this matter 
was intended to be left to each branch of the Ap- 
pellate Division in its own department; though no 
reason is apparent why the notice should not be 
uniform. But the departmental rules appear to 
contain no specifications on the subject. 

Hence the practitioner, so far as the writer las 
been able to discover, is forced to the perhaps un- 
satisfactory conclusion that: 

(1) A notice of argument is still probably neces- 
sary. (Such a notice is referred to in Rule 5 of the 
First department). 

(2) Since an enumerated motion is a motion, 
Code Civ. Pro., sec. 780, seems to prescribe the 
length of the notice of argument (eight days). 

(3) The day specified for the hearing will con- 
tinue to be the first day of the term, because it used 
to be! . 

If these lines are the result of a misapprehension 
it has not been carelessly entertained. 

THeopore F. C. DEMAREST. 

New York, Jan. 9, 1896. 

——_+ 
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RecoLLEcTIONS OF LorRD CoLerRtIpGrE, By W. P. 
FIsHBACK, 


The author of this work has most happily and 
pleasantly given us many incidents and occurrences 
in the life of the late Chief Justice of England, one 
of the most widely known and scholarly men of 
the age. The scholarly attainments of Lord Cole- 
ridge are presented in a clear and forceful manner 
and the work has the advantage of being short and 
concise and very much to the point; qualities we 
seldom find in a work of this kind. The work also 
gives us glimpses of the workings of the courts 
together with those comments of an experienced 
lawyer which are interesting even to those who are 
not members of the legal profession. 





Equally interesting to lawyers are the recollections 
of social experiences and similar phases of English 
life. The work closes with the remarks of Lord 
Coleridge on Mattew Arnold taken from the London 
Times and other English newspapers and presents 
to us a very distinct idea if the scholarly ability of 
the late Chief Justice of England. 

Published by Bowen-Merrill Co., Indianapolis and 
Kansas City. 


BenDER’s LAwyeErRS’ Diary AND DIRECTORY FOR 
1896. 

The development of this work from year to year 
has been great and its practical uses in the office 
of any lawyer are not to be judged by the number 
of pages which it contains, although these pages 
have a most useful collection of rules of practice of 
the courts, names of the members of the bar, terms 
of the court and other information which is of in- 
terest to lawyers. The personnel of the govern- 
ment, state and national, is given, with all the 
county and city judiciary. Following this is sec- 


.tion six of the constitution and the rules regulating 


the admission of attorneys, rules of the Court of 
Appeals, of the Supreme Court, and the special 
rules of practice in the first department. Then 
follows the terms of the Supreme Court and the 
assignments of the justices. The diary follows, 
each page being devoted to two days of the year 
and under each day is given all the terms of the 
Federal and State courts which are held, with 
memoranda as to the filing of notices of trial and 
notices of issue. The legal directory of the State 
is apparently carefully compiled and is—as those 
who have used can testify —of very great benefit 
in ascertaining the address of fellow members of 
the bar. After the directory of all the lawyers of 
this State is a partial list of lawyers of other states, 
a list of the commissioners of deeds of the State 
of New York and in other states and countries. 
The work is well bound in cloth and shows care- 
fulness of preparation and is of great practical 
benefit. 

Published by Matthew Bender, 511-513 Broad- 
way, N. Y. 


METAPHORS AND SIMILEs OF Henry WarD BEECHER. 
Edited by J. T, Ellinwood. 

This is a small book of 200 pages, with selected 
passages from the remarks of the late distinguished 
preacher. The book shows careful preparation and 
good judgment of the selection of terse and clever 
speeches of Mr. Beecher, which are most pleasing 
and interesting to members of the bar and laymen 
alike. The work is divided into twenty-four chap- 
ters, under different heads, and is well bound in 
cloth. Published by Andrew J. Graham &Co., 744 
Broadway, New York city. 
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ALBANY, January 25, 1896. 


Current Lopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBaANy Law JourRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBANY Law 
JouRNAL CoMPANY. } 

HE nineteenth annual meeting of the New 
York State Bar Association was held in the 
,. 

city of Albany on the 21-22 of January, and was, 
perhaps, the most successful and largely at- 
tended meeting of the association which has 
taken place in many years. ‘The evident de- 
sire of members of the association to further 


the ends of litigants and to aid the members of 
the profession was manifest from many of the 


suggestions which were made to amend the 
rules of practice and the Code of Civil Pro- 
cedure, and other important matters germane 
to the law. One of the most important sug- 
gestions which was made was the resolution 
requesting the representatives of the State in 
congress to further the passage of the bill intro- 
duced by Mr. Sherman appropriating money 
for the use of the United States courts. It is a 
matter which should be carefully considered by 
all, and the end should be sufficient to bring 
all members of the profession, as well as the 
citizens of the United States, to its support. 
It is a lasting disgrace to the inhabitants of the 
United States to reflect that the court funds are 
so small that the proper administration of jus- 
tice is hampered, if not effectually prevented. 
For instance, at a recent term of the court at 
Rochester no funds were available, and so 
twelve prisoners were discharged because no 
money was forthcoming to pay grand jurors, 
while at the present term in Albany the court 
was only enabled to transact business because 
one of the officers of the court gave his personal 
note for a sum which would permit the term to 
be held. It is a matter of notoriety that the 
court officers are so few that the crier of the 
court is forced to act as an officer to guard 
the jury in their deliberations, while stenogra- 
phers are only procured through the personal 
efforts of the officials of the courts. 

The resolution we have referred to was in- 
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troduced by Hon. Albert Hessberg of Albany, 
and the movement in favor of the resolution 
was largely due to his efforts and energy, and 
to those of Hon. John B. Stanchfield, who, on 
account of their large practice in the United 
States courts, know full well the difficulties which 
the lack of funds has brought about. 

The matter of the revision of the Code of 
Civil Procedure was left to the last part of the 
business meeting, and it was unfortunate that 
such was the case as it was undoubtedly the 
most important subject which was before the 
association for consideration. From the mass 
of court rules, statutes and provisions of the 
present code, there seems to be much which 
should be eliminated. In fact a short, concise 
code,with a few court rules, would be of the great- 
est service and assistance to the law and the law- 
vers. Thenatural jealously of lawyers and their 
clients’ interest makes it very hard for the pro- 
fession to agree as to what members of the bar 
should revise the code. 

The annual address of the president of the 
State Bar Association, Hon. William H. Robert- 
son, of Katonah, is one which shows thorough 
knowledge and appreciation of the work which 
the association has accomplished, and the bene- 
fits which it has conferred on the public at 
large, with an acute conception of the changes 
which its efforts might still bring about. It is 
well known that the present system of admis- 
sion to the bar is the outcome of the influence 
and labor of the State Bar Association, and 
it has met with the highest approval of lawyers 
throughout the State, being a uniform examina- 
tion in every department, conducted at no cost 
to the State, and but a slight cost to the student 
applying for admission. ‘The adoption by the 
Court of Appeals of Rule 7 is certainly the re- 
sult of the recommendation of the association, 
and is made with the approbation of all mem- 
bers of the bar. It certainly tends to condense 
and simplify arguments before the Court of 
Appeals, and so enables that body to accom- 
plish more work. 

As to the increased representation in the. 
legislature we cannot agree with the learned 
president of the association, as we believe that 
the present numbers are altogether too large 
and are conducive of real injury to the State, 
because it lessens the responsibility of each 
member of the senate and assembly. 
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We cannot but warmly urge the recommen- 
dations of the president in regard to the pas- 
sage of general laws ‘The present scheme of 
introducing a law general in tone but only appli- 
cable to cities of a million inhabitants, is noth- 
ing more or less than calling a special act a 
general law. It is simply a scheme to give one 
city different legislation from another, it is 
vicious in its method, and is the worst possible 
kind of legislation. 

We have repeatedly called attention in these 
columns to the fact that the Court of Appeals is 
overburdened with cases, and that the great 
number of appeals which it must hear, neces- 
sarily leaves a large amount of work on its cal- 
endar unfinished. The fact that there are so 
many cases remaining on the calendar at the 
end of each year, shows the unbusiness-like 
methods of sending so many cases before the 
court of last resort. 

The recommendations of the president in re- 
gard to the repeal of statutes by implication, 
and contested seats in the Legislature, meet 
with our unqualified approval and we can not 
but strongly urge the reason which he has ex- 
pressed in regard to “vicious and improper 
legislation.”” With these faults in our judicial 
and legislative systems, with a thorough appre- 
ciation of the many dangers which may result 
to the State and its citizens, why is it that each 
year we but try for slight alterations in our laws 
and regulations, and still permit new ones to be 
added? The very fact that there was over 
1000 statutes enacted in 1895, really must be 
taken as an acknowledgment that much bad leg- 
islation was put into the statute law of the State. 
With such leading men as were present at the 
meeting of the Bar Association, who recognized 
what is going on, there seems to be no excuse 
for its further continuance. 


The address of Hon. Chauncey M. Depew 
on the subject of “‘ Patriotism and Jingoism,” 
was delivered before a large and appreciative 
audience on the first evening of the meeting. 
Of course the audience was pleased, and ap- 
parently the speaker was; but who would not 
if he could only have such a winsome manner 
and such charming address, a brass band and a 
large audience. Noone, perhaps, better than 
Mr. Depew, understands fully the lawyer’s duty 





and no one could better express what the law- 
yer should be. While Dr. Depew advocates 
international arbitration and deprecates jingo- 
ism, it is sad to reflect that a large number of 
the so-called “statesmen” at Washington are 
waving their bloody words and flaunting their 
audacious utterances to the amusement and 
disgust of sensible people, and to their later 
ridicule and confusion. Mr. Depew says that 
the late civil war could have been avoided by 
international arbitration. This isa matter of 
contention and has little to do with the Vene- 
zuelan question. The war came, it is over, and 
as a precedent is of little value because inhabi- 
tants of the same household always carry on a 
fiercer combat; and as they can get at each 
other so easily, resort to force is very likely to 
occur. Nations like individuals, can be shown 
their duty after they have considered and have 
had time to reflect. Propinquity often leads to 
a combat which distance would prevent. for bel- 
ligerents are oftentimes exhausted ere they reach 
the scene of trouble. The fellow who says 
“come on” is always fresher than the one 
who comes. Another condition in favor of 
arbitration is the increase of wealth and 
the corresponding desire on the part of 
individuals to accumulate. War has changed 
in certain aspects and instead of increas- 
ing the treasury of the victor, often de- 
pletes it. Individuals who had but little 
were formerly induced to fight by a de- 
sire to acquire wealth, ‘and such persons are 
now, if there are any of them, subservient to 
those who have accumulated fortunes by busi- 
ness-like methods. All this jingoism which is 
rampant is utter nonsense and the only regret 
sensible people have is that the Jingoes cannot 
be turned loose at each other and treated much 
like so many snarling dogs. The thoroughbred 
never seeks a quarrel, and those who are re- 
spected are sought for, because of their ability 
to contribute to the enjoyment of others and to 
the wealth of the world. The subject of Mr. 
Depew’s article is most proper and fitting at 
this time, was greatly appreciated and might 
properly be memorized by the so-called “states- 
men.”” The maintenance of a principle of in- 
ternational law or the continuance of the pol- 
icy of anation should be observed by other 
countries and states. The enforcement of 
such principles is best when it comes from the 
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sound judgment of a properly constituted 
authority. The greatest questions in the his- 
tory of the world, strange as it may sound to 
some, have been settled and determined with- 
out resort to force, and the most unfortunate 
wars have been the result of petty jealousies 
and religious contentions. If the recent meet- 
ing of the Bar Association had accomplished 
nothing else, it did allow a broad-minded man 
to forcibly, intellectually and brilliantly advo- 
cate the use of a modern and civilized means 
of settling dissensions and discord. 

In England it is peculiarly interesting to con- 
sider the views which the writers take of the 
‘Monroe Doctrine,” anda very clear explanation 
of their point of view is given by the Law 7imes: 

The frequent reference to the “ Monroe doc- 
trine’’ in the present dispute between England 
and the United States, as to the determination 
of the frontier between British Guiana and the 
Republic of Venezuela, makes it desirable to 
examine the occasion of its origin and what it 
really consisted of. In 1823 Spain had for 
some years been engaged in a contest with her 
revolted colonies in South America, and an in- 
terference on the part of the allied European 
powers was contemplated on behalf of Spain, 
with view to reconquest of the colonies. Both 
Great Britain and the United States protested 
against this interference, and on the 2d of De- 
cember President Monroe, in his seventh annua] 
message to Congress, enunciated his doctrine as 
follows: “In the wars of the European powers 
in matters relating to themselves we have never 
taken any part, nor does it comport with our 
policy to do so. It is only when our rights are 
invaded or seriously menaced that we resent 
injuries or make preparations for our defense. 
With the movements in this hemisphere we are 
of necessity more intimately connected, and by 
causes which must be obvious to all enlightened 
and impartial observers. The political system 
of the allied powers is.essentially different in 
this respect from that of America. The differ- 
ence proceeds from that which exists in their 


* * * We owe 


respective governments. 
it, therefore, to candor, and to the amicable 
relations existing between the United States 
and those powers, to declare that we should 
consider any attempt on their part to extend 


their system to any portion of this hemisphere 


as dangerous to our peace and safety.”” Though 





sound as a political doctrine, and wise in the 
circumstances which gave rise to its enuncia- 
tion, it is too vague to be applied as a rule of 
international law, and even as a political for- 
mula requires careful limitation to circum- 
stances and purposes similar to those of its ori- 
gin; while in result, as truly said by a writer 
ten years ago, it has been its fate to be “ per- 
verted at home and misunderstood abroad.” 
To quote the same writer (“ Essays on Modern 
International Law,” by J.T. Lawrence): “ Just 
as American interference in European affairs 
is permissible when American interests are 
clearly involved, so is European interference 
in American affairs justifiable if definite and un- 
mistakable European interests are concerned. 
The Monroe doctrine objected to the trajec- 
tion of European State systems across the 
Atlantic, but it did not declare for the closure 
of the American hemisphere to European 
diplomacy.” The United States have on 
several occasions interfered in the settlement 
of matters within the Eastern hemisphere, ¢. g., 
the surrender of Denmark of the Sound dues, 
the Egyptian Law of Liquidation in 1884, and 
the West African Conference at Berlin in 1885 ; 
but the present is not the first notable occasion 
upon which they have attempted to extend and 
misapply the Monroe doctrine. 
tion of the 


On the ques- 
Panama canal the United States 
contended that it should be under American 
control, and refused to surrender this contro] 
to any European power or combination of 
European powers. When in 1889 there was 
some possibility of the French government 
getting control, the United States Senate re- 
United 


look with serious concern and 


solved that the government of the 
States 


disapproval upon any connection of any Euro- 


would 


pean government with construction of the 
canal, and must regard any such connection 
or control as injurious to the just rights and 
interests of the United States, and a menace to 
their welfare. Just as Mr. Blaine attempted 
in 1889 to wrest the doctrine beyond its proper 
scope, so now Mr. Olney and President Cleve- 


r4 ‘ 
land are trying to 


‘go one better,” by claim- 
ing that in a boundary dispute between Great 
Britain and an independent American republic, 
the United States shall determine the mode in 


which the dispute shall be tried. 
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We may note the following limitations to the 
doctrine in its relation to Great Britain and the 
present dispute: (1) It isa mere doctrine of 
political formula and not a rule of international 
law. We have Calvo’s authority for this, and 
even Wharton admits it. (2) Great Britain is 
itself an Amcrican power. What of Canada, 
Jamaica, Trindad, British Honduras, or British 
Guinea? (3) The doctrine was directed against 
the introduction of European “ political sys- 
tems” into America. Neither the making or 
control of a canal, nor the method of settling a 
boundary dispute with another American State, 
is the introduction of a “ 
system.” 

Writers on International Law have given 


European political 


ample warnings against the interference by one 
State in the affairs of others, except upon well- 
defined and recognized grounds, and the Mon- 
roe Doctrine, even 
scarcely be regarded as embodying such a 
ground. As Sir William Harcourt has forcibly 
said of intervention in his “ Letters of Histori- 


where applicable, can 


cus:” “It is a high and summary procedure, 
which may sometimes snatch a remedy beyond 
the reach of law. Nevertheless, it must be 
admitted that in the case of intervention, as in 
that of revolution, its essence is illegality, and 
its justification is its success. Of all things at 
once the most unjustifiable and the most impo- 
litic, is an unsuccessful intervention.” 

While the Zaw Journal discusses the doc- 
trine in thistmanner : 


oer 


rhe vicissitudes of dogma might form an 


interesting series of chapters on the history of 
international law. 
which dealt with the bewildering transforma- 
tions of the Monroe Doctrine could not fail to 
be instructive. 


Of these chapters the one 


This at the time of its pro- 
nouncement comparatively harmless and even 
necessary expression of opinion on the part of 
one American government has been expanded 
by the efforts of a series of American secre- 
taries of state so as to be put forward as an 
excuse for claiming a veritable supremacy in 
the affairs of the whole Western hemisphere. 
There is a certain irony in the fact that it was 
the British government which suggested to 
President Monroe his cautiously-worded pro- 
test against any interference by the Holy Alli- 
ance to suppress the new Spanish American 
Republics. Now it is against the British gov- 





ernment that a surprising transformation of this 
opinion is attempted to be enforced. 

“When, after Waterloo, the Czar Alexander 
conceived the idea of restoring absolutist prin- 
ciples in Europe, and formed for that purpose 
his ill-omened Holy Alliance, the British gov- 
ernment, which had borne the brunt of the 
wars against Bonaparte, utterly declined to 
take part in the new propaganda of ‘sound 
principles of government.” Several congresses 
of the great powers were, however, held, and 
the affairs of various European States were 
interfered with for the avowed purpose of 
At the Congress of 
Verona, it was actually proposed that force of 


restoring arbitrary rule. 


arms should be resorted to in respect of the 
revolted colonies of Spain. Not content with 
protesting, the British government suggested 
to the United States ambassador that the 
British opposition should be supported by a 
United States 


protest. Adopting this sug- 


gestion, President Monroe issued his famous 


message. 

“ The restrained language ofthe first edition 
of the Monroe ‘ Doctrine’ gave little presage 
President Monroe declared, 
first, that America was no longer to be looked 


of its future fame. 


upon asa field for European colonization ; and, 
secondly, that the great powers of Europe 
should not pursue the project then attributed 
to them of extending their political systems to 
America, or of endeavoring to control the 
political condition of the American colonies 
which had recently declared their independ- 
ence. This was, on the face of it, nothing 
more than an American reiteration of the pro- 
test already raised by the British government 
against the absolutist propaganda of the Holy 
lliance, and their intention, wholly or partially 
formed, to reduce to subjection the revolted 
Spanish colonies. 

Even in this much milder form it is essential 
to remember that the Monroe Doctrine has 
never been accepted, either by a congress of 
the great powers, or by any one of these 
powers individually. It remains, what it al- 
ways has been, a mere expression of a policy 
which the United States government set itself 
to further. As the prime minister has pointed 
out, the doctrine is no part of the law of 
nations. What is President Cleveland’s reply ? 
An extraordinary attempt to show that it is a 
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part of international law by a process of reason- 
ing that seems hardly to invite refutation. 
The Monroe Doctrine, says the president, is 
based on the just rights and claims of the 
United States. Every just right and claim is 
Therefore, the 


Monroe Doctrine is a part of international law. 


a portion of international law. 


The patent absurdity of this method of argu- 
ment is its best refutation. International law 
—that is, the custom of civilized States —is 
the standard by which national claims are 
judged, and decided whether they are right or 
Again, the “balance of power” appears 
to the United States president as a fit parallel 
to the unilateral expression of United States 
A much closer one would be the claim 
of Russia— never acknowledged by Europe — 


not. 


policy. 


to the possession of Constantinople and the 
heritage of the Greek emperor. 

It is, however, the development which the 
last fifteen years has imported into the Monroe 
doctrine which seriously threatens the peace of 
the world. The first expression is to be found 
in the despatches of Secretary Blaine in 1882, 
claiming United States exclusive jurisdiction 
over the Panama canal when completed. The 
British Foreign Office presented a firm front to 
an aggression which disregarded the treaty 
rights of the British under the Clayton-Bulwer 
l'reaty of 1850, as well as the treaty rights of 
France under its compact with the Columbian 
Government. Last year had 
for the Americans’ put forward as an ex- 
cuse for repudiating joint British control 
over the Nicaragua canal, and the Monroe 
doctrine was carried further. Now, the Mon- 
roe doctrine, under the manipulation of Secre- 
tary Olney, is expanded into a claim that the 
United States can on any European 
power which has a territorial dispute with any 
American State submitting the same to arbi- 
Last of all, President Cleveland’s 
astounding message invokes the Monroe doc- 
trine as upholding the position that the United 
States Government is to constitute itself, with- 
out the consent of the European power, arbi- 
trator, and to carry out its decrees by force of 
arms. It is impossible for the British Govern- 
ment to submit to such pretentions. 


we * America 


insist 


tration. 


An extraordinary jury bill has been introduced 
in the Senate, and in the Assembly, and is now 





under consideration before the judiciary com- 
It relates to jurors in 
criminal cases in New York and Brooklyn, and 
is designed to provide for a special class of 
jurymen where the case is important, or where, 


mittees of both houses. 


owing to newspaper notoriety, it is difficult to 


obtain a fair trial jury by the ordinary meth- 
ods. : 
Under the provisions of the act a special com- 


missioner of jury, at a salary of $6,000 a year, 
is to be appointed for each city by the appel- 
late division of the Supreme Court, and the 
judgment of this officer is to be conclusive 
upon the question whether the proposed special 
juror is free from legal exceptions or not. It 
has been said that certain justices of New York 
city favor the enactment of this measure; but 
it seems that this can hardly be probable after 
we read over the measure in question. It is 
constitutionally doubtful if the Legislature can 
grant any such power to the judges. While 
the Legislature may regulate the manner of 
empanelling of jurors, in criminal cases, it 
cannot change the law in such a way as to de- 
prive persons of the right of trial by an impartial 
jury. 

It is doubtful whether this right would 
not be abrogated if the competency of jurors 
should be in any essential particular finally 
or conclusively determined by one acting in 
the capacity of a judge, or by an apparently 
ministerial officer outside the court. It is also 
doubtful whether such a measure would be 
constitutional in view of the prohibition of the 
constitution contained in article 6, section 20, 
which provides that no judicial officer should 
receive to his own use any fees or perquisites of 
office, and section 10, which provides that the 
justices of the Supreme Court shall not hold 
any other office or public trust. Apart from 
constitutional questions, there seems to be no 
such elaborate scheme of jury getting as is pro- 
vided in this bitl, There have been very few 
times when circumstances have arisen which 
would necessitate any such measure as is not 
contemplated, 

We believed thoroughly that in some in- 
stances the rights of the accused are not fully 
protected by reason of the notoriety which the 
newspapers gave to the matter, but this bill 
seems superfluous and unwise in its provi- 
sions, 
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ANNUAL ADDRESS OF THE PRESIDENT 
OF THE STATE BAR ASSOCIATION. 


(By Hox.Wa. H, Roserrson.) 

HE New York State Bar Association was incor- 
porated by an act of the Legislature in 1877. 

It has accomplished much. Its usefulness is recog- 
nized throughout the State and beyond its limits. 
It stands high in other States. Ralph Stone, the 
distinguished secretary of the Michigan State Bar 
Association, who is familiar with the standing of 
the various State bar associations in this country, 
in an interesting and instructive paper read at our 
last annual meeting, said: ‘* Your association stands 
easily at the head of such organizations in the 
character of its membership, in its service to the 
and in utility to the profession. You are 
known everywhere throughout the United States as 
the leading State bar association in the country in 


laws, 


every respect, and that the lawyers of other States 
look up to you as a pattern worthy of imitation.” 
Hon. Henry &. Brown, a justice of the Supreme 
Court of the United States, recently said: ‘* The 
Bar Association of the State of New York, if it had 
no other title to fame, the stand it has taken with 
regard to two or three questions of public interest, 
and with regard to the appointment of two or three 
men, at different times, would have vindicated its 
right to existence and established its claim to recog- 
nition and to the admiration of the community by 
those very acts.” 

Judges and eminent lawyers of other States have 


repeatedly spoken in terms of high commendation 


of this association and its good work. 

Good laws, efficiently administered, contribute 
largely to good yovernment. The enactment of 
such laws and the defeat of bad ones will furnish 
this association with a vast amount of labor. Since 
its incorporation nearly all the reforms by statute 
or the organic law of the State have been made 
through its suggestions and efforts. 

The good work it has already done is an earnest 


of greater usefulness in the future. 


Since New York became a State, progress in | 


furtherance of the interests, the rights and the 
powers of its citizens, though often slow, and at 
times almost imperceptible, nevertheless has been 
great and altogether gratifying. 

Under the Colonial government of the Province 
of New York the political power of the people was 
extremely limited. The king appointed the gov- 
ernor, the governor appointed the legislative coun- 
cil, and from a small class of its citizens an assem- 
bly was chosen. The king, the legislative council 
and the assembly constituted the legislature, but 
no bill could become a law without the approval of 








the governor, so he was virtually the legislature. 
Judges, sheriffs and other important officers were 
appointed by the governor and the legislative 
council created by himself. 

Under our State government the elective fran- 
chise has been extended, general and local offices 
filled by election instead of by appointment, and 
other changes made in the same direction. 

There have been equally important changes in 
the criminal law since York became a 
State. Horse-stealing was a capital crime and the 
records show for that crime men have been tried, 
convicted and sentenced to be hung; that men 
have been indicted for grand larceny, tried, con- 
victed and sentenced to be punished in the pillory 
or at the whipping-post, but horse stealing ceased 


New 


to be «a capital offense, and the pillory and the 
whipping-post were abolished long ago. 

Your attention is called to some reforms already 
accomplished through the influence of the associa- 
tion, and to other proposed reforms which it favors. 


ADMISSION TO THE BAR. 

The present admirable system for admission to 
the bar is the result of persistent efforts of this 
The method that had long prevailed 
was unjust to applicants, detrimental to litigants, 
There were 


association. 


and unsatisfactory to the profession. 
five boards of examiners, one in each judicial depart- 
ment. It wasa plan not to be commended, and 
not productive of the best results. 

The applicants in one department might have an 
easy examination, insufficient to test their fitness for 
the duties devolving upon them. In another de- 
partment they might be subjected to a rigid ex- 
amination, but there can be no objection to that, as 
no lawyer can be too well fitted for the practice of 
his profession. 

The association had long been of the opinion that 
a rigid and uniform rule should be applied to all 
applicants for admission to the bar, not only as a 
matter of justice to applicants, but as a matter 
of protection to litigants, who rely, and who have 
aright to rely, on the assumption that those who 
are admitted to the bar are, and necessarily must 
be, competent to protect their interests. 

Accordingly a movement was started by the asso- 
ciation in 1892, and a bill was prepared by one of 
its committees providing for a thorough and uniform 
examination of all applicants throughout the State. 
It met with unexpected opposition in 1892 and 1893, 
but in 1894, after a most energetic struggle on the 
part of the association, it was passed by a not alto- 
gether willing Legislature, and the desired object 
accomplished. This entitled to 
the credit of placing all applicants on the same 
footing and protecting all litigants from incompe- 
tent lawyers. 


association is 
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Under this law the Court of Appeals appointed 
as a State Board of Law Examiners, William P. 
Goodelle, Austin G. Fox and Franklin M. Danaher, 
lawyers of eminence and of recognized professional 
standing, to examine all applicants in this State for 
admission to the bar. 

These gentlemen entered upon their duties in 
1895, and the result has been satisfactory and grati- 
fying, and more than justifies the changes in the 
laws that brought about the new system. 

The proofs by applicants showing a compliance 
with the requirements of preliminary education and 
study, as established by the Court of Appeals, are 
now rigidly scrutinized and none are admitted to 
the examinations except those who have fully com- 
pled with all the prerequisites of the rules. 

The board gives especial attention to the prepara- 
the examination 
made as nearly uniform in each department as is 
possible from the nature of the work, so that all 
students in that regard are put upon an equality and 


tion of papers and they are 


the spectacle of applicants hunting for an easy de- 
partment in which to be examined, is done away 
with. 

The papers are compreliensive and practical, but 
not too severe; they are fair tests of the knowledge 
of the applicant, and by reason of a just and well 
considered system of marking, adopted by the board, 
wherein intelligence and general education are con- 
sidered as factors, as well as exact answers to ques- 
tions put, students are treated fairly and compelled 
to prove their capacity for dealing with the complex 
questions that are daily perplexing the practitioner. 

Students now recognize the fact that the stand- 
ard of admission to the bar has been materially 
raised; and the educational effect of the board’s 
work is already apparent to them, and will very soon 
be felt and appreciated, not only by the bar but by 
the public also. 

The board held two examinations in each depart- 
ment during the year, and one for the State-at-large 
—eleven in all. Five hundred and fifty-eight ap- 
plicants filed their papers, of whom 519 were ex- 
amined; of these, eight were women, six of whom 
were admitted. 

It is harmful to the student and detrimental to 
the standing of the bar to admit non-qualified ap- 
plicants to practice, for as a rule, they cease to be 
students when they are admitted, and as the only 
effect of a refusal to admit at an examination is to 
postpone the admission of the applicant until he is 
qualified. 

The New York State Bar Association in this too 
long neglected subject of admission to the Bar is 
bringing about similar results in other States. 

Many States having had their attention called to 
our law have adopted our plan, and it is very likely 





that this great reform initiated in New York under 
the direct auspices of this Association will be 
adopted by all the States of the Union. 


Court oF APPEALS RULE 7. 

Rule 7 of the Court of Appeals as recently 
amended, is the outeome of the recommendation of 
the President of the Association in his address at 
the annual meeting in 1894. 

It requires the appellant twenty days before the 
cause is placed on the day calendar, to serve on the 
respondent's attorney three printed copies of his 
Within 
ten days after such service the respondent must serve 


points, with a reference to his authorities. 


on appellant’s attorney, three printed copies of his 
Within 
five days thereafter the appellant may serve on re- 


points with a reference to his authorities. 


spondent’s attorney three copies of his points and 
authorities in reply. No points or authorities not 
served as aforesaid can be used on the argument. 
The importance of this rule to practitioners in 
that court and to the court itself, is obvious. 
Under its requirements the attorney for either 
side will know in advance all the points to be pre- 
sented and all the authorities to be cited by his 
opponent on the argument; in place of the uncer- 
tainty in these respects which in a limited extent 
has With all this light, the 
attorney will, unless indolent or incompent, make 


heretofore existed. 
the strongest possible argument in support of his 
views. 

The court having its attention called to the chief 
questions in the case by the arguments of the 
attorneys for the respective parties, based on the 
same knowledge, and in the absence of points raised 
and authorities cited by one side and not fully con- 
sidered by the other, will readily and with less labor 
determine what the law is, and where the right 
lies. 

INCREASED REPRESENTATION IN THE LEGISLATURE. 


That part of the Constitution which increases the 
representation in the Legislature took effect since 
our last annual meeting. 

The change is believed to be in the interest of 
the people. 

Under the Constitution of 1821 
sisted of 82 Senators, the State was divided into 
eight Senate districts, each district elected four 


the Senate con- 


Senxtors; the Senatorial term was four years. It 
provided that the term of one-quarter of the Sena- 
tors should expire annually and one-quarter should 
be elected annually. 

The Assembly consisted of 128 
were apportioned among the several counties of the 
State, based on the number of their respective in- 
habitants, exclusive of aliens, paupers, and_per- 
sons of color not taxed. 


members who 
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These members were elected on the general ticket 
in their respective counties. 

Under the Constitution of 1846 the Senate con- 
sisted of 32 members. The State was divided into 
32 Senate districts, each district elected one Senator, 
the Senatorial term was two years, the term of all 
members of each Senate expired at the same time. 

The Assembly consisted of 128 members who 
were apportioned among the several counties of the 
State on the same basis as those under the preced- 
ing Constitution, except paupers were not excluded. 

A county entitled to more than one member was 
divided into Assembly districts; each district 
elected one member annually. 

Under the Constitution of 1821 there was at all 
times much legislative experience in the Senate, 
and so there was under the Constitution of 1846 by 
reason of the re-election of Senators. 

It has been said that under the Constitution of 
1821, owing to the large senate districts, and the 
fact that members were elected on general ticket in 
their respective counties, men of greater ability and 
influence were elected than under the Constitution 
of 1846 when the Senate and Assembly districts 
were smaller. But on examination it will be found 
that senators and members elected under the Con- 
stitution of 1846 were at least equal in ability and 
influence to their predecessors under the preceding 
constitution and that they far exceeded them in 
ability and power in the aggregate. 

And so it is fair to presume that the Senate and 
Assembly under the Constitution of 1894 will con- 
tain more ability and influence in the aggregate 
generally than the Senate and Assembly under pre- 
vious Constitutions. 

Horace Greeley favored an increased representa- 
tion in the Legislature and insisted that it would 
tend to check corruption. 


GENERAL Laws. 

The Constitution favors general laws and _pro- 
hibits special ones, when the object can be accom- 
plished by a general law. But a general law must 
be thoroughly examined with a view of ascertain- 
ing whether it may not be a cover for vicious legis- 
lation which could not be had under a special act. 

A few years ago a bill wasintroduced in the Sen- 
ate which permitted the Commissioners of the Land 
Office to allow State lands sold by them to be re- 
conveyed to the State upon return of the purchase 
money. There would seem to be no serious objec- 
tion to such a bill, and yet it was found upon in- 
quiry that the property which the bill was intended 
to reach had been greatly depreciated since the 
sale by circumstances over which the State had no 
control. 
plished the desired purpose could have been passed. 
The bill was reported adversely. 


No special law that would have accom- 








Not many years since another bill was introduced 
in the Senate to allow the representatives of a de- 
ceased plaintiff to revive an action without applica- 
The bill at first sight did not 
seem objectionable, but when it was ascertained 
that in the action in question the plaintiff had been 


tion to the court. 


dead twenty years and the defendant’s witnesses 
bill 


Numerous instances might 


were dead or could not be found, the met 
with an adverse report. 
be cited where similar attempts have been made to 
pass general laws equally vicious. Many laws are 
a fraud upon this Jonstitutional provision. They 
are general laws in form, but special ones in fact. 
“or instance a law is passed which by its terms ap- 
plies only to cities having a population of not less 
than a million, and there is but one city in the State 
of this description. Many other taws are so framed 
This 


as the Legislature in passing them 


as to evade this Constitutional provision. 
ought not to be, 
knew that it was a violation at least of the spirit of 


the Constitution. 
Court oF APPEALS. 
Present Condition of its Work. 


Attention is called to the present condition of 
On the 14th of 
January, 1895, there were 909 cases on its calendar. 
During that year 159 were added. 


the work of the Court of Appeals. 


There were 537 
appeals on the calendar undecided when it ad- 
journed last December, and there were 411 not on 
the calendar, making the total number of appeals 
pending in that court on the Ist of January 1896, 
948. 
that court. 


It is evident that there is too much work for 
Relief must be had in the interest of 
litigants and for the comfort ef the court and the 
satisfactory discharge of its duties. Able and ex- 
perienced practitioners in that court have expressed 
their opinion that 300 cases (in which the same 
question is not involved) are all the court should be 
The Con- 
stitution confers upon the Legislature the power to 


required to hear and decide annually. 


restrict the right of appeal, but declares that the 
right of appeal shall not depend upon the amount 
involved. Will the appellate division of the Su- 
preme Court, by a thorough and careful examination 
of the cases before it, satisfy litigants so as to reduce 
It is believed that it will, 
but the result will show no substantial reduction on 


the number of appeals? 
that account. Will the constitutional limitation of 
the jurisdiction of the Court of Appeals enable it to 
dispose of its arrearages and thereafter keep abreast 
of its work? If 
That is not desirable —but if so, how 


not, shall asecond division be 
created? 
shall the judges of that division be obtained? 
Shall they be taken from the appellate division or 


from the circuit? There is no question more im- 
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portant than this for the consideration of this 


association, It is of the utmost importance to liti- 


gants and the legal profession. 
ADVERSE REPORTS. 
\dverse reports are checks on hasty, improper 
and vicious legislation. 
Ihe Senate judiciary committee, in 1874, re- 
ported adversely on one hundred and fifty-seven 
the 


Senate, although vigorous efforts were repeatedly 


hills. These reports were all sustained by 
made to overcome them. 

In 1867 the Session Laws filled two volumes con- 
taining 2,485 pages. 

In 1868 the Session Laws filled two volumes con- 
taining 2,091 pages. 

In 1869 the Session Laws filled two volumes con- 
taining 2,407 pages. 

In 1870 the Session Laws filled two volumes con- 
taining 2,139 pages. 

In 1871 the Session Laws filled two volumes con- 
taining 2,172 pages. 

In 1872 the Session Laws filled two volumes con- 
taining 2,185 pages. 

In 1873 the Session Laws filled one volume con- 
taining 1,387 pages. 

In 1874 the Session 
taining 921 pages. 

In 1875 the Session 


saws filled one volume con- 


Laws filled one volume con- 
taining 811 pages. 

In i876 the Session Laws filled one volume con- 
taining 483 pages. 
one volume con- 


In 1877 the Session Laws filled 


taining 555 pages. 
In 1878 the Session Laws filled 
taining 506 pages. 


In 1879 the Session 


one volume con- 
Laws filled one volume con- 
taining 619 pages. 

The decrease in the bulk of the Session Laws 
1873 is chiefly the result of the adverse re- 
ports in 1874. 


since 


REPEALING STATUTES BY IMPLICATION. 

The Saxton commission in its recent report re- 
commended the abolition of the power to repeal a 
statute by implication, From this recommendation 
there will be little or no dissent on the part of 
State. 
and been 
Much been 
performed by courts and members of the legal pro- 


the bench or bar of the That this power 
exercised to the 


labor has 


should have existed 
present time is a marvel. 


fession, and considerable sums of money expended 
by litigants in ascertaining whether certain laws 
are in force or whether they have been repealed. 
It was an unnecessary expenditure of time and 
Hereafter no law should be repealed by 
implication. 

The repealing statute should specify the chapter 


money. 





or the portion thereof which is to be repealed and 
declare therein that it is repealed. And any law 
not so specified therein should be deemed to be in 
force and treated accordingly by the courts. This 
would be a reform of no ordinary importance. 


CONTESTED SEATS IN THE LEGISLATURE. 


Our best citizens have long labored for such laws 
as will enable every voter to cast his vote for whom 
he pleases, and to have his vote counted as cast. 
To that end laws have been passed surrounding the 
ballot-box with every possible safeguard, and 
affording the voter every possible protection from 
intimidation and improper influence in exercising 
that right, and providing severe punishment for 
every person guilty of bribery or fraud. 


As yet no plan has been devised which has fully 
accomplished the desired purpose, but considerable 
progress has of late been made in that direction. 


Following the election there will be contested seats 
in the Legislature. At present each house is the 
judge of the election of its members. 

It is well known that these contests are not always 
decided in accordance with justice; that senators 
and members, under partisan bias and political in- 
fluence, occasionally strain a point to such an extent 
that the seat is not always awarded to the rightful 
claimant. 

It is as important for the best interests of the 
people that the rightful claimant should be awarded 
the seat, as that every voter should vote for whom 
he pleases, and that his vote should be counted as 
cast. 

Can some better mode be devised for deciding 
these contests more justly / 

It has been suggested that a court should be cre- 
ated for that purpose; its members selected by the 
governor from the judges who have been retired 
from the Court of Appeals or from the Supreme 
Court on account of age, and in case the number of 
retired judges should be insufficient, then from 
other ex-judges of these courts. 

A court thus constituted would be free from po- 
litical influence, from ambitior, and it would have 
no other motive than to hold the scales of Justice 
even. 

Hasty, Improper AND Viclous LEGISLATION, 


A recommendation of the commission appointed 
by Governor Morton under the Act of 1895, of 
which Lieutenant-Governor Saxton was chairman, 
relative to legislative business and methods, when 
it becomes a law, will, to a great extent, check 
hasty, improper and vicious legislation. 

A majority of that commission are members of 
this association. 

This recommendation requires every private bill, 
every local bill and every bill relating to munici- 
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palities to be filed with the secretary of state thirty 
days before its introduction, accompanied with a 
petition stating the objects of the bill. Before its 
introduction proof must be made that a statement 
containing a synopsis of the bill has been pub- 
lished or personally served as therein required with 
a view of giving notice to every adverse interest. 
It also permits the filing of an answer to the 
petition, stating the objection to the provisions 
of the bill, and after payment of printing ex- 
penses, the allowed to accompany 
the bill through all its legislative stages. This 
will give publicity to the proposed legislation, and 
publicity is the deadly foe of hasty, improper and 
vicious legislation. 


answer is 


Section 15, Article 3 of the Constitution 1s also a 
check on this sort of legislation. It declares that 
“no bill shall be passed or become a law unless it 
shall have been printed and upon the desk of the 
members, in its final form, at least three calendar 
legislative days prior to its final passage.” This 
provision does not apply to a bill where the gov- 
ernor has certified to the necessity of its immediate 
passage. It further declares that “upon the last 
reading of a bill no amendment thereof shall be 
allowed.” This is one of the most important pro- 
visions of the Constitution in furtherance of honest 
legislation. 

Prior to the adoption of the present Constitution 
an unwritten bill was occasionally passed through 
both houses and sent to the executive chamber the 
same day. 
trated on more than one occasion in the passage of 


Frauds, it is believed have been perpe- 


an unwritten bill by the insertion of amendments 
unauthorized by the Legislature and unknown to 
the clerk of either house, somewhere on its way to 
the executive chamber. This Constitutional pro- 
evils of that character. 
Through the influence of the association every code 


vision puts an end to 


amendment passed by recent Legislatures became a 
law several months after its passage. This has pre- 
vented much misehief in that class of legislation. 

A lawyer, in the course of his practice, finds that 
an amendment to the code will enable him to do in 
some cases what he could not do otherwise, and 
perhaps ought not todo, but to accomplish his 
purpose it must be passed at once and take effect 
immediately ; but when he finds that this cannot be 
done, he either does not present his bill, or if he 
does, the Legislature will have ample time for con- 
sideration on its merits. 

Laws are passed at one session and amended or 
repealed at the same or the next session. This 
ought not to be. Such legislation must necessarily 
have but little or no consideration. Laws should 
have a permanent character and no law should be 


amended unless there is a pressing necessity for it. 





The Saxton commission also recommended that the 
commi'tee to which a local or private bill is referred, 
shall report thereon with the reasons for its action, 
within a certain number of days after its reference. 
This is an excellent recommendation. It would 
prevent strangulation to which bills are too frequently 
subjected. The friends of a measure are entitled, 
asamatter of right, to the judgment of the whole 


bo@y upon the action of its committee. 


Cope REVISION. 

The opinion has long prevailed in the association 
that the Code of Civil Procedure could and should 
In 1895, 
chiefly through its efforts, a law was passed, author- 


be revised, condensed and _ simplified. 


izing the appointment of a commission to ‘* exam- 
ine the Code of Procedure of this State and the 
Codes of Procedure and practice acts in force in 
other States aud countries, and the rules of court 
adopted in connection therewith, and report thereon 
to the next Legislature, in what respects the Civil 
Procedure in the courts of this State can be revised, 
condensed and simplified.” 

In 1889 a commission was appointed to revise 
It is of 
the utmost importance that the revision of the stat- 


certain statutes which is still in existence. 


utes and the ascertainment in what respects the 
Civil Procedure in the courts of this State could be 
revised, condensed and simplified, should be done 
at the earliest possible moment. The revisors of the 
statutes in question are able lawyers and well fitted 
to revise the Statutes and the Code. Instead of a 
separate commission, the duty required by the act 
of 1895 was devolved upon the commissioners of 
1889, who had then and still have much work to 
do. This was done, as it is understood, to make 
both revisions harmonious, but will not the result 
necessarily be delay in the completion of both? The 
question arises, what shall be the character of the 
Shall If not, 
Shall the por- 
tions that have veen construed by the court remain 


revision ? it be a radical revision ? 


to what extent shall it be revised ? 


intact? Much light will be thrown on this subject 
by the discussion that will take place here to-day. 
Other reforms have been made through the ef- 
Days of grace have been 
The office of justice of sessions and that 
of coroner have ceased to be Constitutional ones. A 
bill was introduced in the last Legislature which de- 
volved the duties heretofore performed by coroners 
upon other officials, but failed to become a law. It 
will be presented to the present Legislature. Other 
reforms of more or less importance have been ac- 


forts of the association. 
abolished. 


complished through the work of the association. 
The condition, 

Within the last year its membership has largely in- 

It has in its treasury $3,222.04. The 


association is in a prosperous 


creased, 
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good work it has done in preventing bad legisla- 
tion and in effecting reforms will more fully appear 
from the report of the committee on law reform. 

rhe president takes this occasion, on his retire- 
ment from the presidency of the asseciation, to 
tender his warmest thanks to its officers and mem- 
bers for the cordial support they have given, and 
the kindness and respect they have shown him in 
the discharge of his official duties. 


——— — 


PATRIOTISM AND JINGOISM— THE LAW- 
YER’S DUTY. 


Address before the New York State Bar Association by 
Chauncey M. Depew, LL. D., at Albany, Tuesday Evening, 
January 21, 1896. 


Mr. President, and Gentlemen of the Bar Association 
of the State of New York: 

You will not expect of me a technical discussion 
of constitutions, codes or statutes. Tne needs of 
the State or of the country in these respects will be 
ably presented in the papers which will be read 
during your session. 

A meeting of the lawyers of this great common- 
wealth has a profounder meaning than suggestions 
for amendments to laws or facilities in procedure. 
By virtue of our official distinction as officers of the 
court there devolves upon us public duties of the 
greatest importance. The larger the question and 
the greater the perils involved in its decision, the 
more clear isthe mission of the Bar Association to 
give to the subject its attention and to the country 
the results of its calm deliberation. Never during 
the seventeen years of our existence has our meet- 
ing been held at a period so interesting and at the 
sume time so fraught with dangers. 

Ours is a lawyers’ government. It was the agita- 
tion by the patriotic members of the profession 
which brought on the Revolutionary War. It was 
the conservative wisdom of the 
framed the Constitution of the United States. 
Twenty of our twenty-four presidents have been 
lawyers, as were twenty-four of the fifty-four 
signers of the Declaration of Independence, and 
thirty of the fifty-five members of the convention 
which framed the Constitution of the United States. 
A large majority of the members of both houses of 
Congress, and of both houses of the legislatures of 
the several States have always been, and still are, 
members of the profession. 

The checks and safeguards against revolutionary 
action which distinguish the institutions of the 
United States from those of all other democracies 
are the fruits of the wisdom and foresight of great 
minds trained to the law. Therefore the sentiment 
contained in Cicero's famous maxim, “ silent leges 
inter arma,” is specially pregnant for the hour. 





lawyers which | 





Cicero was the greatest lawyer of his time, and of 
the whole Roman period. Like most of the emi- 
nent members of the bar in our days, he was also an 
orator and a statesman of the foremost rank. In 
the forum and in the Senate he had fearlessly de- 
fended the riglit and assailed the wrong, and main- 
tained justice und liberty. A craze for conquest 
had created armies. Wonderful victories had made 
famous generals, and triumphal processions had in- 
flamed and intoxicated the people. He saw what 
no other statesman of his period did, that beside 
the captive chained to the chariot of the conquerer 
as it proudly rolled along the Appian Way with the 
acclaim of the multitude, stalked atso in chains the 
figure of Roman Liberty. This wrung from him 
the sentence which has become one of our legal 
The army 
and the people gave him dictatorial power. The 
patriots assassinated him. The army executed the 
patriots. The successful general and dictator in- 
structed his soldiers to pursue and kill the great 
lawyer, not for any crime, but for words spoken in 
debate in the Senate of Rome for the republic, and 
When Cicero’s throat was 


maxims. Czsar crossed the Rubicon. 


against its arch enemy. 
cut upon the highway by the soldiers of Anthony, 
the body of Roman law, which protected life and 
property, and judicially decided rights and reme- 
died had five hundred 
years in slow and laborious construction, was buried 
with the Dark 
Ages the will of the autocrat of the hour was the 
It devasted provinces. It de- 

It made deserts of vast terri- 


wrongs and which been 


his blood. From that time until 
law of the world. 

populated countries. 
tories. It consigned to untimely graves with every 
form of horror and suffering untold millions of the 
human race. The falling temple of liberty carried 
down in its ruins civilization, law, learning, art, 
humanity and religion. Centuries passed by, all 
dedicated until 
savagery for the moment by the Truce of God. 
This declaration of the pious and renowned Bishop 
of Aquitaine is the foundation of the jurisprudence 
By the Truce of God, for four 


to war, the Church arrested its 


of modern times. 
days in the week one simple law of life and liberty 
prevailed. The traveller could be upon the high- 
way, the merchant dispose of his goods, the artizan 
work in his factory, the farmer follow his plough, the 
housewife and the maiden be afield garnering the har- 
vest, without fear of murder, outrage, conscription or 
robbery. But for ages yet to come, under the ne- 
cessities for protection, induced by perpetual wars, 
Europe was divided into masters and slaves — the 
masters the feudal lords, and their armed retainers— 
the slaves, the tillers of the soil, the artizans and 
laborers. The tradition and education of the ages 
that rights could only be established and wrongs 
could only be redressed by the sword, created the 
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Law of the Sword. For hundreds of years all dis- 
putes were settled by the gauge of battle. Titles to 
real estate, difficulties as to boundary lines, ques- 
tions of contract and of tort, matters of heritance 
and the settlement of estates were submitted to 
private combat for “ justice.” The courts met at 
the appointed places. The judges sat clothed in 
their robes of office. The criers of the court an- 
nounced the case, and the litigants entered the lists 
armed for the fray. The rules for the combat were 
as well established as the ruies of trial are in the 
courts of to-day. The theory over it all and under 
it all was that the ‘‘ God of Battles” would be on 
the right side. Cromwell, who was intensely religi- 
ous, fought for his faith. 
religion, fought for glory. 
was on the side of the strongest battalions. 


Napoleon, who had no 
Each declared that God 
The 
Almighty in these judicial combats evinced His ab- 
horrence of them by so far withholding His inter- 
position that the most skilled athlete and the best 
trained duellist always succeeded. 
power of custom that this right to appeal to private 
combat by the dropping of a glove before the judge 
that the arbitrament of arms actually remained a 
part of the statute law of England’s colonies in 
America until the independence of our Republic— 
and of England herself until 1818. Nay, more, it 
survived in active practice until fifty years ago, in 


So strong is the 


the form of the duel, in nearly every part of this 
country. No man could retain his position at the 
bar or in society who would refuse a challenge. In 
the ante-bellum days hundreds of brilliant young 
lawyers who went to the South to try their fortunes 
were challenged by the best shots of the local bar, 
who wanted to remove the dangerous competition 
of their Yaukee rivals; and many of them fell be- 
fore the bullets of the trained duellists to whom, 
below the Mason and Dixon line, pistol practice 
was an essential part of a ‘‘ gentleman's” education. 

The best evidence of healthy public sentiment, or 
rather of Christian civilization and enlightment in 
the law, is that to-day the man who loses caste in 
the duel is not he who refuses, but he who chal- 
lenges. In every State in the Union the duellist 
has become by statute a felon, and the most strik- 
ing instance of any, of the change in public senti- 
ment is that juries never hesitate to convict him of 
acrime. Public sentiment now declares that true 
dourage hands the duellist or would-be duellist 
over to the police, and appeals to the law for the 
adjustment of difficulties. 

While this healthful advance in civilization and 
this undoubted public sentiment supporting it, 
mark the new relations between individuals, there 
has been little if any progress in the peaceful, law- 
ful and orderly settlement of international disputes, 
involving communities. 








The barbarous, murderous and uncertain methods 
of the ancient and medieval periods still prevail. 
The alarms of war agitate a world. 
our daily papers are filled with cables and tele- 
grams, announcing the rage of nations and the im- 


The columns of 


minence of their flying at each other's throats. The 
battle blood which is the inheritance of the ages is 
aflame for fight. 

Only one power keeps the nations of Europe from 
instantly declaring war. The bankers and business 
men have become the arbiters between nations. In 
modern conflicts, so vast and expensive are the 
preparations for and operations of war that the 
longest purse wins. Neither Germany, nor France, 
nor Austria nor Italy, nor Russia nor Spain can 
hurl their armies at each other and equip their 
navies for fight without the consent of the great 
bankers of the world. The only two nations which 
may be said to be free from this thraldom, because 
of their wealth; their commerce and credit are the 
United States and Great Britain. “ War,” said 
Erasmus, ‘is the malady of princes.” He might 
have added, the danger of Republics. 

The spirit of war—largely the inheritance of the 
dynastic ambitions of royal houses—is the chief in- 
centive to the employment of the best inventive 
genius for engines of destruction. Improvements 
in naval architecture, are first for war and next for 
commerce. If armor is made which will resist a 
new shell, there follows the gun that will fire the shot 
which will pierce the armor. If a ‘‘magazine ”’ is 
constructed which will destroy its score of human 
beings in as many seconds, along comes the machine 
gun which will kill its hundreds of fathers, brothers, 
sons and husbands in thesame time. The resources 
of chemistry and electricity are exhausted to dis- 
cover the implements by which great armies may be 
annihilated in an hour. 

The events of the past few weeks have demon- 
strated how easy it is to arouse the fighting blood 
among our own people. A generation has come 
upon the stage since the Civil War who are eager 
for battle. 

The greatest ministers and leaders for peace whom 
I ever met were the generals whose fame fills the 
world, and whose victories were in our civil strife— 
Grant, Sherman and Sheridan. During the whole 
of their lives after the war they were the apostles 
and preachers of peace. 

An Eastern writer says: ‘‘ We have furnished a 
great and famous soldier whom your historians 
scarcely mention, but who ought to rank above 
Cesar, or Hannibal, or Napoleon, and his name and 
title are Genghis Khan. To him belongs the un- 
equaled glory of having slain 18,400,000 human 
beings in eleven years.” He had a definite object, 
which was to destroy cities and villages and make the 





THE ALBANY LAW JOURNAL. 


61 





whole world a pasture field for nomadic tribes. 
\ttila, the Scourge of God, on the other hand, made 
it his proud boast that no grass ever grew upon the 
had suffered the 
How much greater, how much nobler, how 


fields which 
horses. 


much more humane was the sentiment of the phi- | 
losopher who said that ‘‘the true benefactor of man- 


kind is the one who makes two blades of grass to 
erow where only one grew before !’’ Napoleon, at 
St. Helena, made this apologetic remark : 
He did 
mention the ten millions who died from starvation 


in the wildernesses which he left behind him. 


killed a million men in all my wars.” 


The strongest evidence of the fervor and force of 
this sanguinary sentiment among us to-day is the 
action of Congress upon the President’s Venezuela 
By the Constitution of the United States 
the war power belongs to Congress, and yet the 


message. 


Senate and House of Representatives, with unani- 
mity and hot haste, rushed to record their approval 
of what they believed at the time to be a declara- 
tion of war, and their chaplain appealed to the 
Prince of Peace with this marvelous invocation: 
“Q Lord, may we be quick to resent anything like 
an insult to our nation; so may Thy Kingdom come 
and Thy will be done on earth as it is in Heaven. 
Amen.” One does not know, in the presence of 
such a travesty upon the Sermon on the Mount, 
whether to say ‘* Good Lord!” or to exclaim “ Great 
Scott!” that a 
plunge the 


nation into war, and the reason and justification 


The lesson seems to be enforced 


hasty or passionate President could 
for its sacrifices of blood and treasure and indus- 
trial 


sion after the strife was over, 


interests would be left for academic discus- 


There are to-day in Europe —on a so-called 


peace footing —seven millions of men in arms. 
Every laborer, as he goes to his shop or to his work 
in the fields, carries upon his back and keeps 
upon his back during the whole of his day a fully 
armed soldier. The combined war debts of these 
governments are sixteen thousand millions of doi 
lars. Such are the burdens under which anarchy 
grows and socialism thrives, and populations seek 
by emigration to the wilds of Asia and the wastes 


of Africa and the tropical countries of South Amer- 


ica, as well as to our more favored land, an escape 


from intolerable conditions. 

There are occasions when war is both right and 
necessary, and a nation must embark upon it with- 
out counting the consequences, but the issue of 


battle is never certain, nor does the arbitrament of | 


war always end in right or justice. The struggle 
between Prussia and Austria for supremacy in the 
German Empire was decided not by the merits of 


the case, but by the needle gun in the hands of the 


hoof beats of his | 


“T only | 
not | 





| the Austrians. To his everlasting honor, the old 


king of Prussia, the first emperor of Germany, a sol- 
dier born in camps and whose life was practically 
passed in arms, gave his best efforts for the main- 
tenance of the peace of Europe. Napoleon the 
Third, to sustain a falling dynasty, declared war, 
and lost his throne, deprived France of two of her 
fairest provinces and put upon her a load of debt, 
involving grinding taxation. 

Our war of 1812 was right if our dispute with 
Great Britain and our demand for fair treatment and 
Itisa 
curious and impressive fact that the purpose for 


justice could not be settled by arbitration. 


which that war was made was not gained by the war. 
The casus belli was not considered in the treaty of 
peace, but was settled afterwards by arbitration. 
The civil war might have been averted at one time 
by payment of a proper indemnity to the owners of 
the slaves. In the passions of the hour that period 
passed by, and the slaves were freed and the Re- 
public held together by our great civil strife. But 
the cost of the war was half a million people killed, 
a million crippled and wounded, the devastation 
and destruction of all the material interests and 
visible property of ten States; and the loss in 
money of four thousand millions of dollars on the 
one side and as much on the other. The Republic 
united and free is worth all that it cost in blood and 
treasure, and much more; and yet, had the South 
been as strong in credit and resources, with as large 
an available fighting population as the North, it is 
doubtful whether a war between men of the same 
blood, each thinking they were fighting for the 
right, would not have ended in a drawn battle. 
The argument has recently been advanced by Bis- 


marek, by the London Times, and only the other 


day by a distinguished judge speaking to a company 
of students, that without war the moral tone of a. 
people deteriorates, and they lose a fine sense of 
patriotism and a keen appreciation of national 
honor. At the breaking out of the civil war, of 
the thirty millions of people in the United States 
there were not twenty-five thousand who had had 
any actual experience of campaigns; and these few 
veterans had only served in the Mexican war of 
twelve or fifteen years before. Ours was preémi- 
nently a peaceful population. For three genera- 
tions the blood of the people had not been stirred 
by a great conflict nor themselves called to arms. 
And yet when the flag was fired upon, and the ex- 
istence of the republic was at stake, there was a 
popular uprising and enlistment unknown in ancient 
or in modern times. There were in this country 


| three millions of men in arms on the one side or the 


other, At Donelson, Shiloh, Corinth, Chickamauga, 


Vicksburg, Fredericksburg, Chancellorsville, Get- 


Prussians used against the old-fashioned musket of | tysburg, the bloody battle of the Wilderness and 
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Sherman's march to the sea, were exhibited valor, 
heroism and patriotism of a higher and nobler type 
than any other age can boast. The lawyers did 
their best to bring about a peaceful settlement be- 
tween the north and the south; but when the armed 
struggle came, they enlisted for the war, in propor- 
tion to their number, in far greater ratio than any 
other profession, calling or vocation. Nearly all 
the volunteer officers who became brigadier and 
major-generals, and won distinction equal to that 
attained by the gallant graduates of West Point, 
were members of the profession of the law. No 
lawyer better fulfilled his duty to his profession, 
lived up to a higher ideal in politics and in public 
life, or performed more heroic deeds upon the 
battlefield than that brave and distinguished mem- 
ber of our assooiation within the last 
week, Gen. Francis C. Barlow. 

Now is the time for the profession to perform a 
great work upon the lines of the lawyers of the 
centuries in promoting international arbitration. 
The present dispute between the English-speaking 


who died 


races which is agitating the world calls for both 
practical wisdom and legal acumen for its solution. 
There is no dissent in this country from the Monroe 
Doctrine as promulgated by President Monroe and 
interpreted by Jefferson, Madison, Webster and 
Calhoun. Alexander Hamilton, the greatest law- 
yer of the revolutionary period, and one of the 
most creative geniuses of our country, stated this 
rule for our guidance in the Federalist with that 
clearness of insight into the future by which he 
stamped upon oyr institutions the elements of con- 
servatism and perpetuity. No European aggres- 
sions upon the Americas will be permitted by the 
United States which endanger our safety or subject 
or sister republics to European despotisms. Yet 
anyone who studies the Monroe Doctrine will see 
how in each individual case, except where there is 
a flagrant violation, like the French invasion of 
Mexico, the applicable interpretation of it should 
be the subject of judicial determination. The 
President's message to Congress presents a novel view 
of the principle. If there is a dispute as to a 
boundary line between a South American Republic 
and a European power, no matter how insignificant 


the territory involved, or how distantly it affects | 
the independence of the country or how remotely it | 


may interest us, we must demand that the two gov- 
ernments arbitrate the line, and if they refuse, we 


must find out as best we can what the line is and | 


enforce it by war. If, however, pending our in- 


quiry, the two parties agree, we have no further | 


rights or duties. This seems to surrender the doc- 
trine, if Venezuela or Brazil chooses to sell a por- 
tion of its lands. A slight extension of the princi- 
ple compels us to assume a protectorate over all 


these republics. Their enterprises and industries 
are almost entirely owned or controlled and carried 
on by Americans, English, Germans, French and 
Italians. Their governments are in almost perpet- 
ual revolution, and the military dictator of the hour 
confiscates property right and left, except that of 
foreigners. If he could rely upon the United States 
to protect him, he would treat the lives, possessions 
and business of the Germans, English, Italians and 
French with the same impartial appropriation as he 
does those of his countrymen. These nations would 
demand reparation and redress. This would involve 
the collection of substantial damages, and we 
would be ina measure bound to assume the quar- 
rel. We might, at the whim or necessities of the 
successful military dictator of Venezucla or the 
Argentines, of Brazil or Bolivia, of Paraguay or 
Peru, of Yucatan or Honduras, of Chili or Bolivia 
be involved in frequent wars with the powers of 
Europe. This would require an immense navy and 
large standing army. 

The feeling in the United States against Great 
Britain is more easily aroused than against other 
countries for many reasons. In the first place, we 
are blood relations, and family quarrels are always 
hasty and fierce. Our battles of the Revolution and 
of the war of 1812 have been with England. The 
attitude of her government during our Civil war 
was specially irritating, and disputes about bound- 
ary lines and fisheries have frequently arisen. But 
while this feeling has not abated with us, there has 
come into power in Great Britain—and we have 
scarcely noticed it, indeed it has only been brought 


strongly and‘convincingly to our attention by the 
recent terrific outbreak against Germany — a force 
unknown and unheard of at the time of George III, 


or the war of 1812, or even our Civil war. It is the 
all-powerful democracy of Great Britain, which uni- 
versal suffrage has brought to the front, and which 
is to-day the real power in the British Islands. 
This force is cordial in its friendship for our people 
| and country. There are no obstacles in the way of a 

peaceful adjustment, upon a permanent basis, of all 

present and future difficulties between the demo- 

cratic spirit — the people — of the United States and 
| the democratic spirit — the people — of Great 





Britain. 

Unless we should be driven to it by a stress of 
circumstances not now perceptible, or by difficulties 
and dangers which could not be averted in any 
other way, we do not want a great standing army. 
It would be a menance to our peace, a menance to 
capital and a menance to labor. Ina republic a 
| dictator always stands in the shadow of a large regu- 
| lar army. 
| The United States is the only nation so situated 
that it can with honor and safety move upon the 
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pathway of peace for an international Court of Ar- 
bitration. North of us lies Canada with its vast 
territories — larger in area than the United States — 
but with a sparse population of some five millions 
{t seeks no war. It wants no hostili- 
ties and no disagreements with our Republic. It is 
anxious for commercial union. Political union will 
follow whenever we desire to extend the invitation. 
So there is no danger from Canada. To the south 
of us is Mexico, with only twelve millions of people, 


of people. 


of whom ten millions are Indians, uneducated and 
We need fear nothing from Mexico; 
nor do we want her. That population incorpora- 
ted into our political system would corrupt our 
suffrage. The presidency of the United States and 
the political control of the Republic might be de- 
cided by the Indians of Mexico, Farther away are 
the Republics of the [sthmus of Darien and of South 


degraded. 


America, 
tions and the constant internal revolutions and feuds 
which have characterized them have left that part 


The perpetual wars between these na- 


of the western hemisphere at the end of three hun- 
dred years, though its climate, soil and resources 
ure as attractive and great as those of the north, 
with a scattered population of fewer than twenty 
inillions, two-thirds of whom are Indians and half- 
breeds. We have no fear of them And now look 
at Europe. 

It is three thousand miles across the ocean from 
the nearest seaport of any European power to any 
seaport of the United States. Our country 
seventy millions of people, and seventy billions of 


has 
dollars of accumulated wealth, So great has been 
our prosperity, because of one hundred and two 
years of peace and only five of war, so free have we 
been from the strifes which have exhausted the re- 
sources of Europe, that the taxing power of the 
government has not yet touched for any purpose the 
real and personal property represented in these 
seventy thousand millions of dollars of accumulated 
wealth. According to the census of 1890, we have 
9,200,000 fighting men. The experience of the 
war has shown that from them could be 
drafted, mobilized and instructed in three months 
three millions of soldiers. All the transports and 
navies of the world could not land upon our shores 
an army which could march 100 miles from the sea 
coast, or even return to their ships. With all the 
world in arms against us, the vast interior of our 
continent, except in its industrial and economic 
phases, would know nothing of the troubie and 
never see a foreign uniform—except on a prisoner 


civil 


of war. Secure in our isolation, supreme in our re- 


sources, unequaled in our reserves, and free from 


dangerous neighbors, we occupy among the nations 
of the globe a position so exalted and safe that to 
compare us with other countries would be absurd. 





The statesman or the politician who really fears for 
the safety of this country is a fool. The statesman 
or politician who does not fear (because he knows 
better), and who yet preaches of our weakness and 
our vulnerability, is a demagogue, and he insults 
the intelligence of the American people. This 
great reservoir of force for all purposes—the Ameri- 
can Republic—this mightiest engine of war and 
most beneficent power for peace on the face of the 
globe, can extend the right hand of fellowship to 
warring brethren across the Atlantic and promul- 
gate with honor and dignity a scheme for an inter- 
national tribunal, and lead in the movement. 

The first crisis in our national history came soon 
after the machinery of our government was put in 
motior by the first president, General Washington, 
The people demanded a war with England, to help 
France, when we had neither arms nor credit nor 
money, and France was powerless and almost bank- 
rupt in her revolutions and her internal and inter- 
national complications. The United States needed 
commerce and trade; needed the freedom of the 
seas; needed the control and improvement of its 
rivers and inland lakes for the development of its 
resources. It required peace, rest, and opportunity 
to attract immigration, to build its States, to utilize 
its vast water power, and to bring out its exhaustless 
treasures from field, forest and mine. The task for 
peaceful settlement was entrusted to the head of the 
bar of the United States, the chief justice of the 
Supreme Court, John Jay. With infinite tact, with 
marvelous wisdom, with judicial candor and legal 
acumen he performed his immeasurably great duty. 
For the first time in treaties between nations was 
inserted, through his influence, a declaration for the 
adjustment of all disputes between the United 
States and Great Britain by arbitration. Under the 
beneficent working of this principle, nearly one inter- 
national case a year has been settled during the past 
eighty years. These cases have excited no comment, 
because it is only war which illumines the sky, and, 
in the baleful conflagration which consumes peo- 
ples and properties, attracts the attention of the 
world. General Grant held it to be a crown as glori- 
ous as that of Appomattox that he brought about the 
Genevan arbitration under this clause of the treaty 
of Chief Justice Jay. The people of the English- 
speaking nations must get beyond the narrow idea 
of accidental arbitration for each case as it may oc- 
cur, with its semi-partisan organization, and agree 
in constituting a permanent international court. 

Massachusetts and Rhode Island had a difficulty 
in other cases would have led to war or 
intestinal fends. It was settled by the Supreme 
Court of the United States. Missouri and Iowa 
would be at each other’s throats, but the Supreme 
Court of the United States calmly considered the 
questions at issue between them, and its judgment 


which 
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was accepted. The question of -the liberty of Dred 
Scott went to this tribunal in the midst of the most 
passionate political discussion of the century. The 
decision of the court was against the dominant 
sentiment of the hour, but it was accepted until 
legislation and constitutional provisions remedied 
the difficulty. The great debate over the income 
tax divided sections and parties, and in the arena 
of politics the matter was pregnant with political 
revolutions. The Supreme Court decided the ques- 
tion one way, and one judge of the nine, changing 
his opinion upon reflection, reversed the judgment. 
The country at once accepted the decision ats he 
verdict of justice and of right. 

Had there been an international court of arbitra- 
tion in the Venezuelan matter, Lord Salisbury could 
not have pleaded that there was a boundary line em- 
bracing territory so long and unquestionably held 
by the British that they could not in honor submit 
the question of their title to the court. Both the 
English and the Americans have been educated to 
believe that though anybody may make a claim 
upon any property,the court cau be relied upon to 
dismiss the complaint, if it is unworthy of being 
entertained, or disavow jurisdiction, should there be 
any doubt, or if it considers the matter, to adjust 
it upon the eternal principles of justice and right. 
The idea of securing at any early date an interna- 
tional court representing and embracing all the 
nations of of North South 
America is probably at present Utopian. The tre- 


Europe and and 
mendous war spirit existing among the peoples of 
continental Europe, the office-holding and patron- 
age of their armies, the problems of race, balance 
of power and dynasty involved. would deter any 
of those nations from an immediate acceptance of 
the international court. But the United States and 
Great Britain have no reason to be guided by the 
standards of the continent. 
common law. Their legislation has been for the 
past fifty years along similar lines of progress 
liberty. Their courts 
are alike in most of 

The cases reported and 


They have the same 


and and methods of 
their char- 


principles 


procedure 
acteristics. 
settled in each country are quoted as authority 
in the courts of the other. American lawyers have 
found it not difficult to become great in the English 
forum, and English, Scotch and Irish lawyers have 
been successful at the American We speak 
the same language, we read the same Bible and 
the interests over which we clash are always sus- 
ceptible of judicial construction and adjudication 
upon principles which we mutually understand. It 
is possible for these two great countries, out of this 
present difficulty, to evolve a tribunal of interna- 
tional law and justice, which shall be in perpetual 
session, whose members shall be selected with such 
care, whose dignity shall receive such recognition 


bar. 





and whose reputation shall be so great that each 
nation can submit to it any question in dispute and 
bow to its decision with safety and honor. 

We, the lawyers of the United States, and our 
brethren, the lawyers of Great Britain, faithful to 
the traditions of our profession and the high calling 
of our order, can agitate and educate for the creation 
of this great court. We recall that even in the days 
of almost universal assent to the divine authority 
of kings, Justice Coke could boldly challenge and 
check the autocratic Charles, with the judgment 
that the law was superior to the will of the sover- 
eign. Christian teachings and evolution of two 
thousand years, and the slow and laborious develop- 
ment of the principles of justice, and judgment 
by proof demand this crowning triumph of ages of 
sacrifice and struggle. The closing of the nine- 
teenth, the beneficent and progressive of 
centuries, would be made glorious by giving to the 
twentieth this rich lesson and guide for the growth 
of its humanities and the preservation and perpe- 


most 


tuity of civilization and liberty. 


a eee 


Abstracts of Recent Decisions. 


PARKTNERSHIP—POWER OF PARTNER—MORTGAGES 
—The implied power of one partner to mortgage 
firm property is revoked by a dissent of his co- 
partners, known tothe mortgagee when he takes his 
mortgage. (Carr v. Herts [N. J.|, 33 Atl. Rep. 194.) 
REMOVAL OF CAUSES — JURISDICTION TO DETER- 
MINE.—The State court in which an action has been 
commenced, if an application is made to it for an 
order of removal to a Federal court, and the Federal 
court to which removal is sought, have an equal 
right to determine whether, upon the face of the 
record and the petition for removal, a proper case 
for removal is made out. (Springer v. Howes, U.S. 
C. C. | N. Car.], 69 Fed. Rep. 849.) 


Witt 


that on 


IssuE.— Where a will in one clause pro- 
vided the death of the last of 
daughters leaving issue *‘said issue to take the dis- 
tributive share of the trust capital belonging to his, 


three 


her, or their mother, and the residue of said capi- 
tal fund, if any, to be divided equally among the 
children of my said three daughters; that is, my 
grandchildren to inherit in the right of their respec- 
tive mothers,” and a subsequent clause provided 
‘*that, should the last survivor of my said three 
daughters die without issue, then the capital of the 
trust fund shall be divided among the children and 
issue of said three daughters in the manner before 
stated,” only the issue of said three daughters were 
entitled to inherit upon the death of their mother, or 
upon the death of the last survivor, and the issue of 
said issue were not so entitled. (Gammell v. Ernst, 
[R. I.], 33 Atl. Rep. 222 
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Current Dopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBany Law JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THz ALBANY Law 
JouRNAL CoMPanNy.] 


E publish in this issue of the Law Jour- 
\ NAL a paper read at the recent meeting 
of the State Bar Association by the Hon. John J. 
Linson, formerly one of the members of the stat- 
utory revision commission, on ‘‘ Some Needed 
Improvements in our Statutes and in Statute 
Making.” The great experience which Mr. 
Linson has had in the enactment of general 
statutes, codifying the existing laws, has given 


him a wide reputation, and has gained for him 
experience which could hardly be acquired in 


any other way. ‘The suggestions are the result 
of years of work, and of careful study, and will 
be found of great use, not only to lawyers and 
members of the Legislature in this State, but to 
others in different parts of the country. 

The report of the committee on the revision 
of the statutes was made by the chairman, 
Daniel S. Remson, Esq., and is a short and 
concise statement of suggestions on this im- 
portant subject. Both papers should prove of 
great interest, and certainly contain suggestions 
which, if tollowed, will prove most profitable. 

The commission appointed by Gov. Morton, 
pursuant to the law of last year, to report such 
general laws and such proposed amendments to 
existing laws as in their opinion should be 
proper and necessary for the government of 
cities of the third class, submitted its report to 
the Governor on January 30, 1896. The work 
of the commission affects the administration of 
the government in thirty cities of the State 
which have a population of 50,000 and under. 
The report recommends : 

That the whole executive power be lodged in 
the mayor, including the power of appointment 
and removal of all non-elective officers without 
confirmation by the common council; that he 
have a veto upon the legislative acts of the 
common council; that he be not a member of 
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the common council nor preside therein; that 
he appoint the members of all boards of ad- 
ministration, and that the terms of office of a 
majority of them shall expire with his own; 
that he have direct supervisory power over the 
police; that no city moneys be disbursed with- 
out his signature, and that he be removable by 
the Governor for cause. ; 

That the common council be deprived of 
the power to appoint and remove officers, which 
tends to make it a political machine and, with 
certain minor exceptions, the power to let con- 
tracts, which is properly an administrative func- 
tion and which ought not to be exercised by a 
legislative body. The election by the city at 
large of half the whole number of aldermen, 
and of a president of the common council, 
who shall be a member of it and have a vote 
upon all questions, and who shall be a member 
of the board of audit and of the board of 
review of assessments. By this method it is 
hoped that the friction and occasional paralysis 
which now result from the equal political divi- 
sions of the members of the common council 
may be obviated. 

The creation of a board of public works, 
with jurisdiction of the water works, streets, 
parks, and sewers, with full power of legislative 
and administrative control of those subjects, 
and with power to inaugurate and execute all 
local improvements under proper limitations. 

The creation of a uniform system of assess- 
ment and collection of taxes and of assessments 
local improvements. One 
every city, and the abolition of assessment by 
wards. The inclusion of State and county 
taxes in the annual city budget and the col- 
lection of State, county, and city taxes upon 
one roll. 


for assessor for 


The receipt, custody, and disburse- 
ment of all city moneys by one officer. 

The erection of a city court with mingled 
civil and criminal jurisdiction and the abolition 
of all existing police courts and courts of 
justices of the peace in cities; the abolition of 
most fees and the substitution of costs therefor. 

A uniform organization of the police de- 
partment, to be administered by one commis- 
sioner, appointed by the mayor and remova- 
ble by him, and that the commissioner have 
power to appoint the policemen, and, with the 
approval of the mayor, to promulgate and en- 
force rules for the government of the force not 
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inconsistent with the ordinances of the com- 
mon council. 

A bill is submitted for the establishment of a 
State municipal government board, similar in 
some of its features to statutes for the govern- 
ment of cities in England, which have been 
found to work well, and its enactment by the 
Legislature isrecommended. Its main features 
are: 

The appointment by the governor, with the 
advice and consent of the senate, of a board 
of commissioners who shall have general criti- 
cal and advisory powers over all the local 
municipal governments. It is made the duty 
of this board to criticise and report upon all 
proposed laws affecting cities before their pas- 
sage by the Legislature; to require such ex- 
plicit reports upon the different branches of city 
government as they shall prescribe, and to pre- 
serve, tabulate and publish the same for the 
public use; strictly to investigate the conduct 
of the government of the cities, their depart- 
ments and officers, and to certify all municipal 
bond issues as to their form, regularity and 
legality. ‘The recommendations of the com- 
mission seem to be in line with the advanced 
theories of municipal government, which has 
two objects in view; first, centralization of all 
power in the mayor, and second, the abridg- 
ment of legislative authority, at least in so far 
as special legislation towards cities is con- 
cerned. It is, 
either political party, as soon as they obtain 


perhaps, proper to state that 


power, at once attempt to strengthen their posi- 
tion and continue in office by passing special 
acts for cities, giving the mayor power in cities 
which are controlled by the same dominant 
party, and taking away power in other munici- 
palities. Such practices are to belvery much 
deprecated and result in the speedy overthrow 
of the party, while the new political machine 
seeks its speedy death by the same ill-judged 
measures that caused the downfall of its prede- 
cessor. The establishment of a State munici- 
pal government board, similar in many ways to 


that existing in England, would be a step in | 


the right direction and will certainly lead to 
better government and will give cause for 
greater satisfaction to the citizens of each city. 

The Raines bill revising the excise laws, in 
effect almost wiping out the old provisions of 





the law entirely, has been the subject of much 
discussion in the daily press and has been de- 
bated before joint committees of the senate and 
assembly at hearings during the whole of the 
past week. The measure seems to be lacking 
in all features that would tend to restrict and 
keep within proper confines the liquor trade 
in this State. The provisions of the bill are, 
in effect, to allow the issuance of a license to 
any person to sell liquor upon payment of the 
bill. The 
objectionable feature 
the 


amount of tax fixed under the 
unfortunate and 
bill is the abolition of 


board of excise commissioners and the fail- 


most 

of the present 
ure to provide for a competent person or per- 
sons who shall have discretion in the granting 
of licenses. The scheme of the present ex- 
cise boards are the best plan which has been 
suggested or devised to properly restrict the 
liquor traffic and to keep it within confines 
agreeable to the of the locality. 
and without loss or depreciation of value to the 
Senator Raines 


citizens 


property in the neighborhood. 
has suggested that he will make amendments 
to the bill, which he hopes will in general 
terms accomplish the same results as the boards 
of excise have done in the past. It was pecu- 
liar to note that objections to the abolition of 
the excise boards came rather in the form of 
suggestions as to how to accomplish what they 
are now doing, rather than in any positive ar- 
gument. The present supervision and restric- 
tion of the liquor traffic by the excise boards 
have worked to the satisfaction of citizens gen- 
erally, and the existing provisions of the excise 
law seem to amply protect any person who is 
grieved by the granting of a license in a cer- 
tain neighborhood or who thinks that the board 
has; improperly granted a license to a person 
unfit to carry on the business. The claim 
that the present power of the excise board is 
arbitrary, in that its decision is final, is abso- 
lutely false and untrue, as by statute they are 
required to assign a reason for their refusal to 


grant any license, and in all cases a review by 
writ of certiorar? is allowed by the courts. 


From the standpoint of the economist the 
Raines bills can be severely criticized and its 
provisions cannot be too strongly deprecated. 
The great cities of the State, where great sums 
are annually raised under the terms of the 


excise law, and who should receive the benefit 
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of this money, are, under the provisions of the 
present legislation, forced to pay into the State 
treasury one-half of the sum so raised. ‘The 
amount paid at present by the cities of the 
first and second class for school purposes and 
for care of the insane is known to be largely in 
excess of what is a fair proportion. These excise 
moneys will, therefore, be turned into the gene- 
ral fund, and itis safe to assert that there will be 
turned into the State treasury over four and a 
half million dollars from the first and second 
class cities alone, while last year the total 
amount of the “general tax,” so-called, 
amounted only to a little over five million dol- 
lars. Could any tax be more unfair, more 
unjust, more unconstitutional and more abhor- 
rent to the present provisions of the Constitu- 
tion? The history of tax legislation shows no 
special tax of any kind such as is contemplated 
in the Raines bill. The nearest approach may 
be seen in the tax levied for the payment of 
stenographers, which is assessed among the 
counties composing the judicial department for 
As all 
the counties have to pay a proportion of the 


which the stenographers are employed. 


fees of the stenographers in their district, al- 
though the tax may not be the same, yet it is a 
tax which is assessed for the same purpose, and 
varies in amount only because of the difference 
in the number of stenographers employed in 
the department, or in the amount of salaries 
paid them. Such a tax is not in violation of 
the provisions of the Constituton. It has been 
generally claimed that the excise moneys should 
be turned into the State treasury because the 
larger part of lunatics and of other criminals 
are brought to their present condition because 
of the liquor traffic. This statement is not only 
false but absolutely untrue, as the report of the 
commissioner of lunacy shows that only about 
ten per cent of the inmates of lunatic asylums 
are in their present condition by reason of in- 
temperance, while, on the other side, it is well 
known that under the general tax of one mill 
raised under the State Care Insane Act the 
cities of the first and second class paid last 
year more than their fitting proportion for the 
care of the inmates of asylums who came 
from the large municipalities of the State. 
The provisions of the Raines bill give 
the comptroller the right to appoint fifteen 


inspectors. ‘This provision might not, under 





the administration of an honorable comptroller, 
be used for political purposes, but the power 
and influence of such a body of men would 
very likely be used by the dominant political 
power to raise funds for campaign expenses and 
most certainly would be a large part of a 
political machine in the State so far as bring- 
ing the saloons into politics is concerned. We 
do not claim that the present excise laws are 
perfect in every respect, but it is safe to say 
that with a few amendments the excise boards 
could administer their affairs in such a way as 
would tend to restrict the sale of liquor within 
proper confines and give such an enforcement 
of the law as would be for the greatest good of 
all concerned. 


There has been considerable interest in the 
raid of Dr. Jameson and his followers from 
Bechuana Land to Transvaal. Many residents 
of countries other than England have observed 
for a long time how the acquisition of British 
territory is accomplished, first by the purchase 
of land by British subjects; their gradual as- 
sumption of governmental functions over those 
bits of land, and, third, their encroachment upon 
adjoining property. It is certainly true that 
the British lion is glad to find a new stamping 
ground and roars loudly whenever his nails can 
scratch a bit of “evra firma which before was 
not his own. On general principle, it is true 
that nobody will acquire without seeking, and 
certainly the English government, with all the 
talk about punishing Jameson, will at least take 
care of their citizens in Transvaal. The Zazw 
Journal publishes a very interesting little article 
on British suzerainty in the Transvaal which 
is as follows : 

German jurisconsults have often been accused 
by the unappreciative foreigner of triumphantly 
obscuring the obvious. And now the German 
press, with their usual omniscience, have in- 
formed the British public and the world in gen- 
eral that there is no British suzerainty over the 
Transvaal. It is true that they disagree as to 
how this state of things has come about; but 


they are agreed with impressive unanimity that 


there is none. Some writers hold that there is 
no suzerainty because the convention of 1884 
abolished a suzerainty established by the con- 
vention of 1881. Others adjudicate to the 
effect that Dr. Jameson’s relief march over the 


Transvaal border has had the effect of rescind- 
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ing the suzerainty established by the conven- 
tion of 1884, and of reinstating the primitive 
independence of the Boer. Letustry and finda 
way through the mist. 

An impartial consideration of the conventions 
of 1881 and 1884, and of the interpretation put 
on these conventions by the subsequent action 
of the Boers and of the Imperial goverment, 
shows that a suzerainty has existed up to the 
present moment. 

1. As regards the proposition that the con- 
vention of 1884 abrogated the suzerainty — ad- 
mittedly established by that of 1881 — the fol- 
lowing facts may be pointed out. First, it could 
only be éy émplication that it was abrogated ; 
there is no express statement that the suzerainty 
was abolished. Is it conceivable that so serious 
a change in the relations of the Imperial govern- 
ment to the Transvaal would not be expressed 
in the clearest language? Secondly, a compari- 
son of the text of the two conventions shows 
conclusively that there was no idea of abrogat- 
ing the suzerainty. The convention of 1884 
only changes 
vention of 


‘certain provisions” of the con- 
1881. It leaves unchanged the 
preamble of the 1881 convention, which declares 


the “suzerainty of the Imperial government 
and the “complete self-government” of the 
Transvaal. Here an awkward dilemma con- 
fronts the advocate of the proposition that the 
1881 convention is wholly abolished. If it be 
and if the preamble of that convention was ab- 
rogated by the 1884 convention, then the “‘ self- 
government ”’ of the Transvaal was abrogated as 
well as the “suzerainty.”” For the 1884 conven- 
tion says no more of self-goverment than of 
suzerainty. 

But this is not all. The text of the 1884 
convention is not so explicit as to the super- 
vising power of the Imperial government. It 
declares that it was adopted in consequence of 
representations from the government of the 
Transvaal State, “that the convention signed 
at Pretoria on August 3, 1881, contains certain 
provisions which are inconvenient and impose 
burdens and obligations from which the said 
State is desirous to be relieved.” And, in con- 
sequence, less onerous burdens are imposed. 
But what provision touching suzerainty is sub- 
stituted ? “The South African Republic will 
conclude no treaty or engagement with any 











State or nation other than the Orange Free 
State, nor with any native tribe to the east- 
ward or westward of the republic, until the 
same has been approved by her majesty the 
queen.” It will be seen, therefore, that not 
merely treaties with foreign powers are subject 
to the imperial veto, but all engagements, in- 
cluding the acceptance of such an_ extraordi- 
nary offer of armed assistance as that shadowed 
forth in Kaiser Wilhelm’s unprecedented tele- 
gram to President Kriiger. The Transvaal has 


no more right to conclude agreements with 
foreign powers independently of the imperial 


sanction than has Canada. 
of concluding separate treaties subject to the 


Nor does the right 


imperial veto constitute the Transvaal for in- 
ternational purposes other than a subordinate 
division of the empire. Canada recently con- 
cluded, with imperial assent, a separate com- 
mercial treaty with France. 

Passing from the text of the convention of 
1881, of which the preamble, 
Imperial suzerainty, is still in force, and that of 


declaring the 


the 1884 convention, which regulates the exer- 
cise of the suzerainty by its substituted regu- 
lations, we come to consider the actual practice 
of the Imperial government and of the Trans- 
vaal. The Transvaal consistently 
treated and described as a State subject to 
British suzerainty. All communications from 
the Transvaal administration pass through the 
South 
if the 
British 


has been 


of the high commissioner for 


This 


were 


hands 
Africa. 
Transvaal 


could not be the case 


independent. The 


consul-general is invariably described in 
Pretoria as the resident—the title under the 
1881 convention. In February last year, be- 
fore any question was raised as to the existence 
of the suzerainty, the then under-secretary for 
the colonies declared that the 1884 convention 
had always been construed as 
Transvaal “distinctly within the sphere of 
British influence in regard to its foreign rela- 


No objection to this statement, made 


placing the 


tions.” 
with all possible publicity, was raised by the 
Transvaal or Germany or any foreign power. 

We next come to the alternative German 
suggestion that the recent crossing of the bor- 
der by Dr. Jameson constituted a breach of 
the implied conditions attached to the conven- 
tions, and that, therefore, the hitherto existing 
relations come to an end. Suffice it to say in 
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reply, that if Dr. Jameson’s act is to be inter- 


preted as the act of the Imperial government, 
why is he described by President Kriiger and 
in the German and French and Continental 
press generally — not without echoes this side 
of the channel —as a ‘“‘land pirate” and a 
‘*freebooter?”’ By what title did President 
Kriiger try him before a Transvaal tribunal as 
a private marauder ? 

But it is obviously not to be interpreted as the 
act of the Imperial government. ‘This is ad- 
mitted by the action above described of the 
Transvaal executive. It is palpable in view 
of Mr. Chamberlain’s proclamation disowning 
Dr. Jameson's action, and of the similar action 
of the high commissioner. 

It is clear, then, that no act of the Imperial 
government has violated or otherwise rescinded 
the conventions of 1881 and 1884. But sup- 
posing for a moment that these conventions 
have been abrogated by acts of war from the 
British side, or acts of disloyalty on the Boer 
side in concluding agreements with foreign 
powers without the Imperial sanction — what 
would follow? 

The German press declares that the Boer 
would recover his primitive independence. As 
2 point of international law it is plain that no 
such consequence would ensue. The 
guo ante fadera would revive. And what was 
the position of the Transvaal before the con- 
The Transvaal from 1877 to 1881 


Status 


ventions ? 
was an integral portion of the British territory 
under the direct rule of the Imperial govern- 
ment. The magnanimity of the British govern- 
ment restored to the Boer population their 
former powers of local autonomy, but, un- 
fortunately, without providing for the political 
as well as the civil equality of all subjects be- 
fore the law. If the conventions are at an end, 
the Transvaal becomes British territory under 
direct Imperial rule. 

This, of course, is from the point of view of 
international law, with which alone lawyers as 
such are concerned. Inactual fact, of course, 
what would follow would either be civil war — 
in which it is tolerably certain that the majority 
of the European population would obtain the 
executive power and all the sanctions of legality 
to their exercise of that power — or else that 
intervention would restore 


Imperial armed 


order. 





The courts of the different States that have 
married women’s enabling acts seem inclined 
more and more to recognize the absolute dis- 
tinction between the assets of the husband and 
the wife. In the recent case of Gould v. 
Moulahan (33 Atl. Rep. 483), it was held that 
where a married woman dies, leaving an in- 
solvent husband surviving her, a proper third 
person, who has borne the necessary expenses 
of her suitable burial, may recover from her 
estate. The Court said: 

Every person has the right to have his or her 
body after death, decently buried. (Reg. v. 
Stewart, 12 Adol. & E., 773; Chapple v. 
Cooper, 13 Mees & W., 252; Patterson v. Pat- 
terson, 59 N. Y., 583; McCue v. Garvey, 14 
Hun, 562.) The reasonable and necessary ex- 
pense of according that right is chargeable to 
his or her estate (Patterson v. Patterson, supra). 
The duty of securing the right ordinarily rests 
with the personal representative, and if there 
be no such representative, or, if existing, the 
representative fails to act, the exigency of the 
situation will permit a proper third person to 
afford the right, in favor of whom the law will 
imply, from the representative’s obligation, a 
promise upon the part of the latter to reimburse 
the reasonable expense of the interment, to the 
assets of the decedant’s estate 
may become available for that pur- 
pose. The implication of such a promise is a 
recognized exception to the rule that an action 
will not lie for a voluntary courtesy. (Force v. 
Haines, 17 N. J. Law, 389; Patterson v. Pat- 
terson, supra ; Lakin v. Ames, ro Cush., 221.) 
In case of the death of a married woman, the 
duty to bury her and discharge the expense of 
so doing devolves upon her husband, if he shall 
survive her. (Jenkins v. Tucker, 1 H. BL., go ; 
Bertie v. Lord Ciiesterfield, 9 Mod., 31 ; Am- 
brose v. Kerrison, 10 C. B., 776; Bradshaw v. 
Beard, 12 C. B. [N. S.], 344; Cunningham v. 
Reardon, 98 Mass., 538; Weld v. Walker, 130 
Mass., 423; 2 Bright, Husb. & W. 521; Macq., 
Husb. & W., 191; Schouler, Husb. & W., sec. 
412; Eversley, Dom. Rel., 305.) His liability 
for the expense of the interment does not arise 
in virtue of any interest he may have in the 
wife’s property, but from the personal advan- 
tage it is to himself to have those fersone con- 


extent of the 
which 


juncte with him, his wife and lawful children, 


properly maintained during life, and suitably 
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buried at death. ‘The question whether, if the 
husband shall perform this duty, he may be re- 
imbursed from his wife’s separate estate, is not 
presented in this inquiry. The cases dealing 
with that subject appear to be somewhat at 
variance. (See, among others, Gregory v. Lock- 
yer, 6 Madd., 90 ; McCue v. Garvey, 14 Hun, 
562; Freeman v. Coit, 27 Hun, 447; In re 
M’Myn, 33 Ch. Div., 575 ; Darmody’s Estate, 


13 Phila., 207.) The point in the present in- 


quiry is whether, where the husband is unable | 


to bear the expense of his wife’s burial, her es- 
tate may be held liable for it. But for the 
husband’s survival of his wife, the obligation to 
bury her, and to pay the expense of that burial 
would rest upon the representative of her estate. 
Is the husband’s obligation in such case substi- 
tuted for that its 
existence discharges the representatives, or is 
it additional and primary thereto? I 


the representative's, so 


am of 
opinion that the latter clause of this question is 
entitled to the affirmative answer ; that there is 
a double obligation when a married woman dies 
leaving a husband —a primary obligation on the 
husband, and a secondary obligation upon the 
representative of her estate; and that the mere 
existence of the husband’s primary obligation 
does not discharge the estate’s secondary obli- 
gation, although the husband’s performance of 
his obligation may effect such discharge. ‘The 
wife is entitled to be suitably buried at the ex- 
pense either of her hushand or of her estate; 
otherwise the wealthy wife of an insolvent hus- 
band might be subjected to the burial of a 
pauper. And it appears to me to follow that 
upon the failure of the primary obligation, for 
any reason, the secondary may be enforced. 


Common decency and humanity are regarded | 


by the authorities as authorizing a speedy burial 
of a decedent by any proper person, unob- 
structed by hesitation in measuring the respon- 
sibilities of the husband and representative, 
and such exigency affords a strong reason why 
both those responsibilities for reimbursement 
should remain available. 

By the stipulation in the present case, it ap- 
pears that the husband is insolvent, and there- 
fore any him as the 
primary obligee would be abortive, and hence 


effort to recover from 


that immediate demand against the representa- 
tive is proper. 
A strange case, illustrating the force of mod- 








ern competition,was recently decided in Massa- 
chusetts. In the case of Dresser v. Traders’ 
Nat. Bank (42 N. E. Rep. 567), it was decided 
that while the Revised Statutes permit a national 
bank to make contracts and to exercise all 
necessary powers to carry on its business, yet an 
agreement by such a bank to procure an indi- 
vidual an application for insurance, if such 
individual would procure a customer for the 
bank in return, is w/tra vires. 1t was likewise 
held that in an action for breach of such con- 
tract the plea of w/tra vires would be good. 
The court said, in part: Two questions are 
then presented. First, whether a bank can 
agree to pay money to a third person for the 
purpose of securing a customer; and, second, if 
it can do so, whether it can agree to furnish to 
such third person, for such a purpose, fire in- 
surance to a specific amount. We should be 
slow in answering the first question in the 
affirmative. Such a mode of doing business is 
so inconsistent with sound principles of bank- 
ing that it would seem that the directors would 
not be justified in thus spending the money of 
the stockholders. But it is unnecessary to de- 
cide this question, as we are of opinion that 
the second question must be answered in the 
As we understand the declaration, 
the officers of the bank, acting in its behalf, 


negative. 


were to go about, either personally or by an 
agent, seeking for persons who wished to insure 
their property, and, when they had found them, 
put the matter in the hands of the plaintiff, 


| who would cause insurance to be made, and 


thus earn a commission. We are of opinion 


| that this would be so far outside the legitimate 


| purposes for which national banks are organ- 


must be 
defendant 
(Davis v. Railroad Co. 131 Mass. 


that the contract declared on 


deemed to be 


ized 
ultra vires of the 
corporation. 
258; Weckler v. Bank, 42 Md. 581; Norton v. 
Bank, 61 N. H. 589.) 

It is, however, contended by the plaintiff 
that it is settled by the decisions of the Su- 
preme Court of the United States that if a 
national bank acts in excess of its powers, this 
can be taken advantage of only by the govern- 
ment, and not by a party to an action. (See Gold 
Mining Co. v. National Bank, 96 U. S., 640; 
Bank v. Matthews, 98 U.S., 621; Bank v. 
Whitney, 103 U.S., 99; Fortier v. Bank, 112 
U. S., 439, 5 Sup. Ct, 234.) But these are 
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cases where a national bank lent money in ex- 
cess of its corporate powers, or where an 
action was brought on a note for which the 
bank had taken as collateral security something 
which, by law, it was not authorized to take, or 
where a bank sought to realize upon such secu- 
In Bank v. Townsend (139 U. S., 67, 76; 
1t Sup. Ct., 496), Mr. Justice Harlan, speaking 


rity. 


of Bank v. Matthews, which is the leading case | 


on this subject, says: “ The decision went upon 


ac o +s Th- > « - : 4 | 9 . e ° 
these grounds: That the bank parted with its | cene,” which is a harmless and non-poisonous 


money in good faith; that the question as to the 
violation of its charter by taking title to real 
estate for purposes unauthorized by law could 
be raised only by the government, in a direct 
proceeding for that purpose; and that it was 
not open to the [original] plaintiff in that suit, 
who had contracted with the bank, to raise 
any such questions in order to defeat the col- 
loaned.”’ (See, also, 
Thompson v. Bank, 146 U. S. 240; 13 Sup. 
Ct. 66.) 
action upon an implied contract to pay him the 


lection of the amount 


Whether the plaintiff can maintain an 


fair value of his services is not open on the 
pleadings before us, and has not been argued. 
We are not called upon, therefore, to decide 
whether the same rule which obtains where a 
corporation has received money or property 
under a contract which it is beyond its power 
to make, and which may be recovered back on 
an implied contract, applies to the case before 
us. (See Davis v. Railroad Co., 131 Mass. 258, 
L’Harbette v. Bank, 162 Mass. 137; 38 
368; Central Transp. Co. v. Pullman’s 
Palace Car Co. 139 U. S. 24; 11 Sup. Ct. 478; 
Norton y. Bank, 61 N. H. 589.) 


In a recent issue of the Zaw Zimes there ap- 
peared an interesting article on “Negligence in 
the Sale of Poison,” relating to the case of 
Harrop v. Wyley et al. The article discusses 
the subject from a legal standpoint, and is as 
follows: 

The case of Harrop v. Wyley and others, 
tried at the recent Birmingham Assizes before 
Mr. Justice Day and a special jury, deserves 
notice, as being, as far as the reports show, the 
only action of its kind which has up to now 
been tried in this country. It was brought by 
a widow against Messrs. Wyley, who are whole- 
sale and manufacturing chemists, and Mr. 





| drug. 
| death, it was found that the contents of the 





Brown, who is a retail chemist, to recover 
damages for the death of her husband from 
poison. The late Mr. Harrop, a business man, 
about fifty years of age and in good general 
health, purchased at the shop of Mr. Brown a 
dose of phenaticene as a cure for headache. 
Within an hour of taking it he was dead, 
poisoned by strychnine. The dose was served 
out of a bottle supplied to Mr. Brown by 
Messrs. Wyley, ordered as and labeled “phenati- 


On being analyzed after Mr. Harrop’s 


bottle consisted of phenaticene mixed with 
about thirty per cent of strychnine. Mr. Brown 
had ordered at the same time from Messrs. 
Wyley a bottle of strychnine for making up 
vermin killer; part of the contents of the bot- 
tle supplied in accordance with this order, and 
duly labelled “strychnine” and “poison,” were 
unused, and on being analyzed were found to 
consist of phenaticene only. ‘The contents of 
the two bottles had therefore somehow become 
mixed, but how was not very clear. A coro- 
ner’s inquest had, of course, been held on Mr. 
Harrop, and at it both Mr. Brown and the as- 
sistants employed by Messrs. Wyley had given 
evidence to exculpate themselves respectively. 

The action, as brought against Messrs. Wy- 
ley, was framed in tort only, and was brought 
by the widow as executrix, claiming damages 
under Lord Campbell’s Act for the death of 
her husband. As he was a man making a good 
income by his work, the damages so claimed 
were, of course, large. Against Mr. Brown, the 
retailer, the action was framed in contract as 
well asintort. The measure of damages under 
the two forms of action was, however, very 
different. For the breach of contract to supply 
phenaticene as ordered, it was admitted that 
only such damages as had resulted to Mr. 
Harrop’s estate could be claimed by his ex- 
Such damages, in fact, only could 
In order to 


ecutrix. 
have amounted to a few pounds. 
support a claim under Lord Campbell's Act some 
wrongful act, neglect or default must be shown, 
and this the plaintiff was not in a position to do 
against the retail chemist. Although nominally 
a defendant, Mr. Brown was called as a wit- 


ness—the principal witness—for the plaintiff, 
and narrated very clearly and precisely what 
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he had done with the drugs he received. 
He was closely cross-examined on_ behalf 
of Messrs. Wyley, with the object of sug- 
gesting that the unfortunate mixing of the 
poison with the phenaticene might be due to 
some carelessness of himself or his assistants ; 
but the attempt so to shift the responsibility on 
to him failed. The death from strychnine 
poisoning was admitted, and there was a strong 
prima facie case that the poison was sent out 
by the wholesale chemist in a wrongly labeled 
bottle. At the close of the plaintiff's case the 
action was settled by Messrs. Wyley offering a 
substantial sum for damages and costs, which 
offer was accepted. 

The further argument of questions of some 
nicety was thereby avoided, and the final decis- 
ion of the legal consequences of carelessness on 
the part of persons in the position of the prin- 
cipal defendants was postponed to some future 
date. Decisions of our courts have in various 
cases fixed responsibility on persons who. with- 
out any personal culpability, have placed things 
in themselves dangerous in such a position that 
third persons have in consequence sustained 
injury. 
tween the plaintiff and defendants, 
the dispenser of a mischievous drug has been 


The only case, apart from contract be- 
in which 


held responsible for injuries thereby caused to 
a person not the purchaser, is the well-known 
case of George v. Skivington (21 L. T. Rep. 
495; L. Rep. 5 Ex. 1), where damages were re- 
covered for the injurious effects on the plain- 
tiff’s wife of a hair-wash sold to him. There, 
however, though the wife was not a party to the 
contract, the preparation was sold for her use 
to the defendant’s knowledge, and so the Court 
of Exchequer held that he was liable for the 
injury she sustained owing to his want of skill 
and care, without discussing other grounds at 
at all. In the recent case at Birmingham, the 
deceased man was in no sense in the contem- 
plation of Messrs. Wyley when they supplied 
their customer with the bottle which contained 
the poison. 

For a precedent for this action we must go 
to the United States. In 1852 a very similar 
case was decided by the Court of Appeals in 
New York, and damages were awarded to an 
individual against a firm of wholesale chemists 
who had sent out to a customer of theirs the 
poison belladona, labeled so as to appear in- 





nocuous, in consequence of which the plaintiff 


got a dose of the belladona, by mistake, and was 
severely injured. This case, Thomas v. Win- 
chester (6 N. Y. Appeals), was decided on the 
ground that injury to some one was the natural 
consequence of the issue of a poisonous drug 
wrongly labeled—whether by sale, or other- 
wise, made no difference in the opinion of the 
court—and consequently that the person in- 
jured was entitled to maintain an action against 
the persons who caused theinjury. If the case 
of Harrop v. Wiley had not been settled, the 
Court of Appeal here, and possibly the House 
of Lords, might have had to determine whether 
Thomas v. Winchester is to be considered good 
law. Sir Frederick Pollock, in his book on 
Torts, cites it with approval; and the fact that 
the doctrine there laid down has been instru- 
mental in securing the payment of substantial 
damages, stamps that approval with the sanc- 
tion of success. Accidents, such as caused the 
death of Mr. Harrop, are fortunately rare. It 
may be long before a similar action comes into 
court. 


In the report of Dr. Anderson, an appellee 
before the British Court of Appeals, occurs this 
paragraph: 

“T submitted to the master of the rolls, who 
was presiding: ‘Then if your lordship was to 
order a policeman in court to bring up to you 
on the bench a man from the body of the court, 
and your lordship were then to strike the man 
in the face, would the striking be a judicial 
And his lordship replied that it would 
* * * 


act?’ 
be a judicial act. On August 7, re- 
verting to the point your petitioner had sub- 
mitted as to whether striking a man in the face 
would be a judicial act, Lord Esher said: ‘If 
I were to order a barrister in the court to sit 
down, and he did not,and I shot at and killed 
him, I much doubt if proceedings for murder 
would lie against me,’ ”’ 

This ruling of Lord Esher is important be- 
cause the jurist has been described as one of 
the ablest judges of the British bench, 

Possibly a police magistrate of New York had 
been reading Lord Esher’s ruling recently. At 
all events, it is stated in the New York papers 
that a Judge Mott of New York said in refer- 
ence to a case in which a victim of police bru- 
tality appealed for protection: 


“This man was drunk and disorderly, The 
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policeman had a right to arrest him, and to"use 


any force that was necessary to get him to the 
station house, dead or alive. He had a right to 
club him, if necessary, and even to kill him.” 

This may be good law from a British stand- 
point, but it is not likely to commend itself to 
Americans generally. It is a dangerous thing 
to preach such doctrine in a city like New York, 
where brutal and unjustifiable clubbings have 
been all too frequent in recent years. ‘The sim- 
ple fact that a prisoner is intoxicated does not, 
in the opinion of people generally, warrant any 
policeman in taking the life of the drunken man; 
and a judge who justifies such murder is not a 
safe man to have on the bench. 

Just at this time, when such justly indignant 
protests are being made against the lawlessness 
of lynching mobs of the rougher sections of this 
country, it may be timely to add also a word of 
equal protest against the lawlessness of those 
who are supposed to represent the law. It is 
an old saying that extremes meet; but who 
would have looked to see Lord Esher claim for 
his court the powers of the Texas lyncher. 

- 


REPORT OF COMMITTEE ON 
OF STATUTES, BY DANIEL 5. 


ESQ. 


To the New York State Bar Association : 


REMSEN 


Your committee 
been first appointed some years since with spe- 
cial reference to the revision of corporation laws 
and having followed the revision of those laws 
through several legislatures, seeking and making 
suggestions thereto, had at the last annual meeting 
We 
rested in the calm composure of having performed 


supposed its labors were finished. therefore 
our dutyand having aided in some degree in the 
improvement of that branch of the statute laws, 
but this happy frame of mind was not to endure. 
The last annual report was published and behold we 
into a committee on the re- 


had been transformed 


vision of the statutes generally. We were grieved, 
for we felt we had earned a rest. But it remained 
for the chairman of the committee on law reform, 
who is doing so much on that behalf, to suggest a 
report. We therefore submit the following: 

In 1889 a commission was authorized and ap- 
pointed for the revision of the statutes. This com- 
mission soon after prepared a plan for the revision of 
the statute law embracing fifty-one chapters. 

The scheme adopted in 1889 embraced the follow- 
ing general laws: Statutory Construction; State; 
Political Divisions; 
tion; Public Officers; § Legislative; Executive; 
State Finance; Public Lands; Canal; Salt Springs; 
Public Buildings; Prison; Military Code; General 


Enumeration; Indians; Elec- 


REVISION | and some of them may be reported tothe Legislature 


| of 1897. 





| worked out with compurative ease. 


County; Highway; Town; Village; 
City; Civil Service; Tax; Public Health; Educa- 
tion; Poor; Insanity; Excise; Navigation; Game; 
Labor; Agricultural; Domestic Commerce; General 
Corporations; Stock Corporations; Banking; Insur- 
ance; Railroad; Transportation Corporations; Busi- 
ness Corporations; Religious Corporations ; Member- 
ship Corporations; Benevolent Orders; Joint Stock 
Associations; Real Property; Personal Property; 


Municipal ; 


Wills; Domestic Relations. 

Of these, all except Political Divisions, Enumera- 
tion, State Finance, Prison, Village, City, Civil 
Service, Tax, Poor, Insanity, Navigation, Labor, 
Domestic Commerce, Benevolent Orders, Real Prop- 
erty, Personal Property, Wills and Domestic Rela- 
tions, have been enacted. Of this number general 
laws will be introduced this year, relating to Taxa- 
tion, Real Property, Domestic Relations, Benevolent 
Orders, Care of the Insane, Care of the Poor, Chari- 
table Institutions, Domestic Commerce and State 
Finance. Of the remaining number the chapter on 
Wills will probably be included in the Code of 
Civil Procedure. It will be 
that these are subjects which can be 


This leaves only nine. 
observed 
Considerable 


| work has already been done on all of these bills, 


It is quite possible that the revision of 
the Code will require a further classification, and 


| some new titles of general laws may be added. 


on statutory revision having | 


The subject of general charters for cities is al- 
ready in the hands of commissions charged with 


| the revision of ‘general city charters, and if these 


| commissions submit proposed general charters, it 





may dispense with the further consideration of that 
subject by the commissioners on revision, 

There was a revision of the Prison Law in 1889. 
The adoption of the constitutional amendment on 
the subject of prison labor, and the creation of a 
prison commission, seem to have made another re- 
vision of the prison law desirable, and ‘that this 
revision should include the whole subject of penal 
institutions, including prisons, reformatories, peni- 
tentiaries and jails; but it may not be best to under- 
take this revision until the policy of the State be- 
comes more settled, and especially until the con- 
stitutional provision goes into effect, which will not 
be until January 1, 1897. 

The subject of education was intended to include 
the university law, the general school law and all 
the laws affecting the educational system of the 
State, but the school law so far as it affects the com- 
mon schools and the department of public instruc- 
tion, was revised in 1894 by that department, and a 
large appropriation was made for the distribution of 
The laws affecting the universi- 

1892. These two recent re- 


copies of this law. 
ties were revised in 
visions seem to make it impracticable to take up the 
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subject again at a very early date, but we are in- 
formed that it is the purpose of the commission 


sooner or later to embrace the whole subject of | 


education in one general law. 

In addition to the revision of the general statutes, 
so-called, the commissioners on revision have been 
the revision of the Code of Civil 
Procedure, and their preliminary report has been 


entrusted with 


issued outlining their proposed plan. As this par- 
ticular portion of revision has been fully discussed 
here to-day it does not require our special attention. 

In a word, however, the commissioners propose 
to bring into the Code a very much larger body of 
the law relating to procedure, in its more extended 
sense, and they specify nearly fifty additional sub- 
jects to be added thereto. 

On account of the large number of general stat- 
utes affecting practice, which will probably be dis- 
posed of in the Code of Procedure or elsewhere, a 
complete revision cannot be made until the Code is 
revised. 

As 


official indexed edition of the general statutes in- 


soon as practicable, howewer, a complete 
cluded in the revision should be published. 

1828 there 
annual flood of legislation and the commissioners of 


Since the revision of has been an 
revision have had no ordinary task before them. 
They have so far succeeded in a marked degree. 
But we are all aware that some portions of the partial 


revision have been the subject of what might be 


called ex post facto criticism, much of which ought 


to have been elicited before the revisions 


enacted. 


Be the draft of a revised law ever so well exe- | 


cuted, we believe it can be greatly improved by in- 
The 


certain subjects such as railroads, insurance com- 


dependent critical examination. revision on 


panies, banks and the like affecting moneyed inter- 
ests easily aroused are apt to receive public atten- 


tion and those affected are quick to point out de- | 
That is not the case, however, with the laws | 


fects. 
more particularly affecting the ordinary citizen. 
For example, no great number of eminent lawyers 
will be paid to spend days and weeks in a critical 


examination of a proposed revision or to appear be- | 
fore the commissioners on revision or legislative | 
authorities to point out defects or inaccuracies in | 


the all-important laws affecting such general inter- 
ests as domestic relations, care of the poor, the law 
relating to real property, personal property, wills, 
insanity, navigation, labor and the like. 
laws affect every citizen and are of the greatest im- 
therefore, that 


portance. It would seem, 


method should be devised to secure for the revision | 


of laws affecting the individual at least as careful 
and critical examination as the laws affecting money 


interests. 


were | 


Yet these 


some | 


Hence, we would recommend that after the com- 
missioners of revision have prepared a draft of a 
proposed revision of the laws on a particular sub- 
ject it be assigned by the governor to particular 
lawyers, say in different parts of the State, with a 
view to making suggestions for its betterment. 

The advantages of independent criticism of a 
proposed law is conceded by all who have taken 


any part in revising our statutes and we see no rea- 


son why such work should not be compensated. 
Indeed, if it is not paid for, it will not be done, 
and the public cannot afford to have anything short 
of the best in its public statutes, and no revision 
should become law before it has more than the hur- 
ried examination possible on the part of a legisla- 
tive committee. 


- 


SOME NEEDED IMPROVEMENTS IN OUR 
STATUTES AND IN STATUTE-MAKING. 
By Hon. Joun J. Linson. 

In the attempt to bring order out of the 
chaotic condition of the Statutory Law of the State, 
the first necessity is the completion of the General 
Laws. This work, begun in 1889, has progressed 
with varying annual degrees of rapidity until about 
three-fifths of the number of chapters which the 
Most of the others 


have been drafted, and several are ready for enact- 


plan includes have become laws. 


ment, 

Those which are upon the statute books are: 
Chap. I. The Statutory Construction Law. 
Ll. The State Law. 

V. The 
VI. The 
VIL. The Public Officers’ Law. 

VIL. The Legislative Law. 

IX. The 

XI. The 


XII. The Canal Law. (By error num- 


Indian Law. 
Election Law. 


Executive Law. 
Public Land Law. 


bered 13.) 

XIII. The Salt Springs Law. 
XIV. 
XVI. 
XVIL. 
XVIII. 
XIX. 
XX. 
XXV. 
XXXL. 


The Public Buildings Law. 

The Military Code. 

The General Municipal Law. 

The County Law. 

The Highway Law. 

The Town Law. 

The Public Health Law. 

The Fisheries, 
saw. 

The Agricultural Law. 

The General Corporation Law. 

The Stock Corporation Law. 


Fame and Forest 


XXXII. 
XXXV. 
XXXVI. 
XXXVITI. The 
XXXVIII. The Railroad Law 
XL. The Transportation Corporation 
Law. 


3Zanking Law. 
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Chapter XLI. 
XLII. 
XLII. 


The Business Corporation Law. 
The Religious Corporation Law. 
The 
Law. 
The Joint Stock Associations Law. 


Membership Corporation 
XLV. 


There have lso been re-written in the general 


manner of the revision the statutes relating to ex- 
Chap. 401, L. 
known as the Excise Law covers the ground of the 
XXIXth chapter of the revision; and chap. 378 of 
the ‘**The University 
chap. 556 of 1894, ‘‘ The Consolidated School Law’ 


cise and public education. 1892, 


same session. Law” and 


supply the place of the proposed XXVIth chapter 


which was to have been entitled ** The Education 


Law.” 
to take their position in the body of the work. 

Eighteen chapters remain to be considered, of 
which ten have at one time or another been re- 
ported to the Legislature, but have so far failed of 
enactment, and at least three others were at the 
time of the re-organization of the commission in 
January last ready to be reported. Of these eigh- 
teen, five have subjects connected directly with the 
working of the State government, viz. : 

Chapter II[. The Political Divisions Law 

IV. The Enumeration Law. 

X. The State Finance Law. 
XV. The Prison Law. 

XXIII. The Civil Service Law. 

Two contemplate general charters for municipal 
corporations as follows : 

Chapter XXL. The Village Law. 

XXII. The City Law. 

For the latter of which much material “should” 
be provided by the commissions set at work by the 
Legislature last winter. 

Three contain substantive law and_ prescribe the 
methods of conducting certain governmental func- 
tions pertaining both to the State and to its divis- 
ions, viz. : 

Chapter XXIV. The Tax Law. 

XXVII. The Poor Law. 
XXVIII. The Insanity Law. 
Three might be described as police measures, i. e.: 
Chapter XXX. The Navigation Law. 
XXXII. The Labor Law. 
XXXIV. The Domestic Commerce Law. 

One, Chapter XLIV. The Benevolent Orders Law, 
provides for a kind of quasi-corporations, not be- 
fore taken care of in the corporation laws of the 


With the completion of this system the remnant 


| of the Revised Statutes, still in foree will be re- 


pealed, and the way will be open for a systematic 


, and homogeneous arrangement of the entire public 


statutes of the state. 


These only need to be formally numbered | 


The foregoing resumé, does not, of course take 
into account any modification of detail made neces- 
sary by the new constitution determined on by the 
present commissioners and unannounced, 

Before proceeding further, however, in this 
direction, a formidable barrier to progress must be 
surmounted, in the form of a great and important 
and monstrous 


attracted much 


statute, the illogical arrangement 
proportions of which have already 
attention from this association. 

The profession has recently been favored with a 
most learned and valuable report from the Commis- 
sioners appointed by the governor to ‘‘ examine the 
Code of Procedure of this State, and the Codes of 
Procedure and Practice acts in force in other States 
and countries, and the rules of court adopted in 
connection therewith, and report thereon to the 
next Legislature, in what respects the Civil Proced- 
ure in the courts in this State can be revised, con- 
densed and simplified.” 


Conceding that the division of the Code therein 


| recommended would be a considerable improve- 


revisions ; and the remaining four have to do with | 


certain social and property rights and obligations 
and are entitled respectively : 
Chapter XLVI. The Real Property Law. 
XLVI. The Personal Property Law. 
XLVIIL. The Wills Law. 
XLIX. The Domestic Relations Law. 


ment, and desiring to withhold no word of praise, 
nor to utter a syllable of cautious criticism on the 
work of the commissioners, it has seemed to the 
writer that a single further logical step would 
led 
arrangement of the revised Code, and to a classifi- 
of the contained 
therein, at once thoroughly scientific and eminently 


have to a reconsideration of .the proposed 


cation subject-matters to be 
practical. 

The remedies in the courts of justice which are 
of in the Code of Civil 
two kinds, viz. : 


treated Procedure are of 

Civil actions and 

Special proceedings. 

It seems therefore a philosophical division of so 
much thereof as pertains properly to an attorney's 
practice, into two separate acts, which might be 
entitled respectively, the Code of Procedure in 
Civil Actions and the Code of Procedure in Special 
Proceedings. A convenient short title in legisla- 
tion for the former is already prescribed by the 
Statutory Construction Law, where it is styled the 
Civil Code. 
so little comparative frequency, that the length of 


The other would be mentioned with 


name would not prove objectionable; but it might 


| be called the Special Proceedings Code. 


The Special Proceedings Code would be a substi- 


tute for the following named divisions of the pres- 


ent Code, viz.: 
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Chap. XII, Title V, §§ 1356-1361, which treat of 
appeals in such proceedings. 

Chap. XVI, Title II, §§ 1991-2148, habeas corpus, 
certiorari, mandamus, prohibition and ad quod dam- 
num. 

Chap, XVII, §§ 2149-2471a, which cover such 
proceedings, other than those instituted by State 
writ, and include supplementary preceedings. 

Chap. XVIII, §§ 2472-2860, of Surrogates’ courts 
and the practice therein. 

Chap. XXIII, §§ 38357-3397, the condemnation 
law, and proceedings for the sale of corporate real 
property. 

In all, 918 sections of the Code of Civil Procedure 
would be taken to form the bulk of the new statute. 
To these should be added new chapters covering 
the practice in Insolvent Assignments, Mechanics’ 
Lien cases, proceedings arising under the Drainage 
Acts, 
others. 


the law of Receivers and, perhaps, some 

Five hundred and thirty-four more sections have 
no place in a practice act at all. Reference is made 
to sections 1-361 and 1027-1199 which affect the or- 
ganization of courts and prescribe the duties of 
sheriffs’ clerks, jurors and stenographers. The sub- 
ject matter of these sections should be transferred 
to a chapter of the General Laws to be called 
the Judiciary Law or by some other appropriate 
name. 

Less than 2,000, to be exact, 1,946 sections of the 
present Code, remain to form the ground work of 
the new Code of Civil Procedure in civil actions. 
It is safe to say that by judicious pruning and care- 
ful generalizations these can be reduced one-fourth, 
leaving 1,500 as the maximu mnumber of sections 
required to cover the whole ground of practice in 
ordinary cases arising in the civil courts. 

Perhaps some part of Chap. IX, which treats of 
evidence, witnesses and kindred subjects, would 
belong more properly in the proposed Judiciary 
Law. 
mind is 


The distinction which should be kept in 
this, 
lawyer needs in his vade mecum prescribing what 


everything which the practising 
he may or must do from the time of the commence- 
ment of his action to its final termination, should 
have a place in the Code. Everything else should 
be excluded. 

That this division of the Code is scientific, implies 


that it is advantageous. The respective subjects of 


the three proposed statutes are independent of each 


other as far as it is possible for matters relating to 
the same courts to be independant. The whole of 
the written law to which reference would have to 
be made in a given case would be found between a 
single pair of covers. It would not be necessary to 
turn from one book to another in order to exhaust 
the particular action or proceeding under investiga- 
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tion. The lawyer who was pursuing his remedy by 
mandamus, or taking proceedings for the sale of 
the real estate of a deceased person whould have no 
more use for the Civil than for the Criminal Code. 
While he was conducting a civil action, the Special 
Proceedings Code could stand upon the shelf. We 
would thus avoid bulk without encountering the 
antithetic danger of confusion. 

The scientitic and logical division of the Code 
thus begun should be carried through the revision. 
The limits of this paper forbid an extended analysis 
The Code of Procedure in 
civil actions should be chronoiogical in its division ; 


of any plan in detail. 


the several steps in an action to follow one another 
as in actual practice. Special proceedings are more 
largely independent of one another and each other, 
than proceedings in Surrogate’s Courts would re- 
quire separate treatment. But, even here, there 
could be much improvement in clearness and ar- 
The diffuseness 
of the present statute should be avoided. The 


attempt to embody therein the substance of the 


rangement over the present code. 


decisions of the courts as to the meaning of the 
first code was a mistake, which should not be re- 
peated, but in great measure this work should be 
undone. Many particulars should be relegated to 
the Rules of Practice, where they belong. It may 
be assumed that it would be difficnlt to get special 
legislation under the guise of amendments to gen- 
As 


examples of undesirable methods of codification, 


eral rules through a convention of judges. 


title three of chapter VII, attachments, and article 
second, title one of chapter XIV., partition, will! 
Care should be taken 
to avoid such errors as were committed in title two 
of chapter XVII, of summary proceedings to re- 
cover real property, the sections of which relating 
to forcible entry and detainer are grossly uncon- 


serve as well as any other. 


stitutional. 

The writer has no pet theory as to the personnel 
of the revisers. The labors of the commissioners 
of Statutory Revision 
The necessity of a beginning and of a continuance 


are already burdensome. 
to completion is urgent. But that necessity is not 
superior to that of finishing the General Laws. 
With these laws should be consolidated, in their 
appropriate places, the independent general statutes 
passed since 1889, not already revised, and thus the 
entire body of general statute law of the State will 
be contained in those laws and the codes, Taking 
into consideration the great mass of other work 
which the Legislature has devolved on the com- 
mission, we cannot expect that the full number of 
chapters of the general laws will become statutes 
in less than three years. 
this work and given to consideration of code re- 
vision, postpones the completion of the other and 
equally important work for a corresponding period. 


Every day taken from 
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It is desirable that the work when completed 
should have the endorsement of the judiciary to 
the 
judges would not be expected to take an active 
part in the labor of revision. Their present duties 
emphatically forbid. Nor is it by any means cer- 
tain that eminence upon the bench is any valuable 
guaranty of proficiency in statute drafting. 
of the late general rules of practice, considered as 
examples of perspicuity, were lamentable failures. 
The tendency to conservatism of statement, the 
care to decide only the precise case before the 


render certain its enactment. Of course, 


Some 


court, admirable in a judicial opinion, lead to pro- 
lixity and complexity when carried into codifi- 
cation, 


———- 

It’ is not too soon to insist that hereafter new 
statutes of public nature shall be enacted as amend- 
ments of the Codes or the General Laws, and not 
independently. Otherwise, the construction of a 
new labyrinth like that which had been building 
from 1830 to 1890 will be entered upon and the 
bones of pilgrims seeking the law will begin to 
xecumulate in its mazes. 

For much of the complexity of our statute law, 
the system of repeal by implication is responsible. 
No phrase has more to answer for than that crass 
compound of indolence and ignorance: ‘‘ All acts 
and parts of acts inconsistent with this act are 
hereby repealed.” If any such acts exist they 
should be pointed out; if not, the sentence quoted 
is superfluous. The necessity for construction other 
then such construction as an educated man would 
bestow on an English sentence should be avoided, 
if possible. When it comes to construing two sen- 
tences in conflict, both of which must stand if they 
can, the plight of the courts, let alone that of the 
ordinary citizen, who must know the law at his 
peril, constitutes a blot upon our civilization. 

Illustrations of the difficulties and even the dan- 
gers attendant on the present system as it concerns 
purely administrative functions of public officers 
are numerous in the statutes repealed by the Canal 
Law and by the Public Lands Law, and still exist in 
those statutes for the draft of the State 
Finance Law, heretofore reported to the Legisla- 
ture, is proposed as a substitute. In many of the 
matters covered by these statutes, the Comptroller's 
office and the canal authorities, by reason of irre- 
concilable requirements of law, had been compelled 
to adopt a sort of cy pres interpretation under which 
they had followed as nearly as they could, the ap- 
parent legislative intent, and which had become 
traditional in their offices. Purely executive in 
theory, these authorities had been compelled to ex- 
ercise both legislative and judicial functions, codi- 
fying and construing the statutes under which they 
acted. 

Again, such a system as is contemplated will 
place before the Legislature a reference to the 
Changes, 


which 


statute which it is proposed to supersede. 





radical in their nature are now frequent because of 
the inability of anyone in the hurry and bustle of 
the session to know precisely the effect of bills in- 
troduced. Three thousand bills on the files cannot 
be read, much less digested by the most industri- 
ous and well informed. 

By far, however, the worst and most scandalous 
feature of our unphilosophical methods of legisla- 
tion is the system of concealing bills, conceived only 
to affect individual or local cases, and introduced 


solely in private interests under the form of amend- 


ments to general statutes, By this the symmetry of 
the laws amended is destroyed, fluctuations and 
vaprice are substituted for certainty and stability, 
construction and precedent are unsettled, and the 
citizen is often deprived of his rights without 
notice, without an opportunity to be heard and 
The Code of Civil 


Procedure has been a favorite object of attack from 


without due process of law. 


persons and corporations desirous of promoting this 
kind of drafted bills, 
steering clear of constitutional inhibitions are passed 
for effect on pending litigation, and the entities of 


legislation. Ingeniously 


Code Procedure are disarranged to annihilation for 
the benefit of a suitor or the discomfiture of his ad- 
versary. Special legislation has at least this merit, 
every one may know what the Legislature is doing 
and the direct effect of a particular statute is 
limited in area. 

It seems not too much to ask, that competent 
counsel should be provided to advise the Legisla- 
ture as to the form, constitutionality and accuracy 
of expression of bills, before they have reached the 
stage of third rerding. To wait until that period 
has arrived, is in effect to substitute the executive 
veto for the care which is due to the people from 
the legislative branch of the government. By such 
counsel, too, the hidden objects of bills might be 
detected, and objectionable amendments to codes 
and general laws arrested in their career. 

Where any department of the State government 
is charged with the cars of particular interests, the 
opinion in writing of the head thereof as to the neces- 
sity for proposed legislation and its probable effect 
should also be taken. There is no such department 
to deal with the codes. As to them this association 
might well, by a standing committee, perform simi- 
lar duties, thus assuming a most useful and honor- 
able function. 

The problem presented by local and special bills 
remains to be considered. It is unreasonable and 
impracticable to establish a Procrustean measure for 
every community and every interest. We have seen 
that the attempt to do so has destroyed the symme- 
try of much of the general legislation of the State 
and led to countless causeless changes and fluctua- 
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tions in statutes where certainty and stability are 
But this Seylla, like every 
The evils of special legis- 


much to be desired. 
other, has its Charybdis. 
lation have been too often exposed and denounced 
to require extended analysis here. 
notwithstanding, often 


tions and revisions this 


six hundred and twenty-one bills, the beneficiaries 


of which were solely either municipalities, private | 
An exact classification 


corporations or individuals. 
of these is not entirely practicable, as some have 
reference to more than one object of legislative 
solicitude, but as nearly as may be 297 had refer- 
ence to the affairs of cities, 76 to villages, 36 to 
towns, 34 to counties, and 13 to school districts; in 
all, to municipal corporations, 456. Sixty-one were 
for the benefit of membership corporations, 30 for 
moneyed or stock corporations, 15 for religious, 3 
for educational corporations, and 56 for individuals, 
in all, for others than municipalities, 165. 

As the highest chapter number for the year is 
1042 it follows that but 421 
the whole commonwealth was directly interested; 


became laws in which 


and how many of these were mere covers for special 
interests will never be ascertained. 

It is impracticable to attain the perfection of the 
English system of private legislation at once. Par- 
liament is elected for a period of seven years, and 
even if dissolved sooner, its membership remains 
much the same fora long period. But there are 
features of the system that can be advantageously 
transplanted. One difficulty with which our sena- 
tors and members of assembly are confronted is the 
impossibility of finding out why the proposed 
If a petition and 
counter-statement or answer, and, if 
reply, after the fashion of pleadings, stating the 
facts, were required from the supporters and the op- 
ponents of special bills, the same could be printed to 
accompany the bills on the files, and an issue would 
Of course, this pre- 


measure is asked for or opposed. 
necessary, a 


thus be presented for trial. 
supposes some kind of public notice to persons 
likely to be interested, for which purpose publica- 
tion of intention generally in one or more newspa- 
pers would usually be sufficient. 

The issues thus framed could be tried by com- 


mittee which would possess power to take evidence | 


and to send for persons and papers. 


involved, consist principally of windy harangues, 
in which the facts as stated by side are 
prompty and emphatically denied by the other. 


one 


The committees have no way of ascertaining the | 


truth, which can compare in exactness with the 
method so long established by the courts of justice, 
consisting of the examination and cross-examination 


And, constitu- | 
| say, thirty days from the date of reference. 
vicious exercise of legislative power will not down. | 
There were enacted into law at the session of 1895 


of competent witnesses, the approximate correct- 
ness of the results obtained by which has been cer- 
tified by the experience of ages. 

In order to 
should report on all private and local bills within, 
The 


report should be more than one of formal advice to 


prevent smothering, committees 


the house, either favorable or adverse, and should 
resemble the findings of a court or referee, giving 
the reasons for the conclusion reached, In short 
the disposition of matters involving purely private 
interests in the Legislature should be assimilated as 
nearly as possible to the methods by which the 
rights of suitors are determined in the courts. 
There are many reasons whiy this result cannot be 
fully attained, but the nearer that we can arrive at 
the system where the parliamentary bar has driven 
out the lobby, and the impartiality and dignity of 
the bench supplanted the unsatisfactory delibera- 
tions of legislative committees the greater will be 
the reform. In parliament, the member of a com 
mittee having such matters in charge is no more 
liable to approach by a party interested, than is a 
judge of « court of record subject to private impor- 
tunities from a plaintiff or defendant. 

It goes withdut saying that private and local 
bills, before their third reading should be subject 
to the same scrutiny and revision that we lave seen 
should be applied to those of a public character. 

To recapitulate, at the foundation of the construc- 
tion of a scientific statutory system for our State 
lies the necessity for the completion of the General 
Laws ; an accompanying and almost equally im- 
portant requisite is the reconstruction of the Code 
one of the 


of Civil Procedure; with them or with 





other codes should be consolidated all existing in 
dependent general statutes, and new public acts 
should be amendatory all legislation, 


whether public or private, should be submitted in 


in form; 


the house in which it originates to the serutiny of 


2 committee on revision, which should have the 


assistance of competent counsel; some agency of 





: | 
Hearings be- | 
fore committees of the Legislature, now, are largely | COUTtS Of Justice. 


farcical, and, where matters of real importance are 


the State government should be charged with the 
duty of detecting in bills apparently general in 
their nature, the local or 
action, and special legislation when asked 
should be obliged to demonstrate its necessity by 
decision obtaining in 


private mainspring of 
for 


evidence and 
Hlere is nothing impracticable, 


the rules of 
Nor is there any advo- 
On the contrary, every 
If 


| the statutes of our State can be so arranged that are 


speculative or visionary. 
| cacy of anything complex. 
| step is in the direction of simplicity and order. 


| therein contained on any given subject can be found 
| with reasonable exertion; if this once at- 
| tained shall thereafter be kept in view by the Leg- 


if private legislation shall 


result 


\ islature and its advisers ; 
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be keptin its place and under its own proper name 
and compelled to show cause why it should exist at 
all, future generations of lawyers and laymen alike, 
will rise up and call blessed those who assisted in 
the attainment of such results. 

ses ‘ 


Abstvacts of Recent Decisions. 


INJUNCTION — EJECTMENT.—An  ejectment suit 
by a county will not be enjoined because of a con- 
the 


ejectment possession of the land, where such con- 


tract whereby the county gave defendant in 
tract is valid in form, and is questionable only as 
being possibly contrary to an express statutory 
prohibition, since the contract, if void, should not 
be enforced in equity, and, if valid, constitutes an 
adequate defense to the action of ejectment. (Cook 
County v. City of Chicago [Tll.], 42 N. E. Rep. 67.) 


MASTER AND SERVANT — FELLOW SERVANT — 
NEGLIGENCE,— A master, having furnished suflicient 
suitable material, is not liable for injuries to a ser- 
vant resulting from the negligence of a fellow- 
servant in putting a defective plank into a scaffold, 
though the scaffold was erected before the injured 
servant entered the master’s service. (O'Connor v. 
Rich, |Mass.], 42 N. E. Rep. 111.) 


RAILROAD COMPANIES-—ACCIDENT AT CROSSINGS— 


NEGLIGENCE. — A judgment against a railway com- 
pany for death of plaintiff's decedent, in a collison 
at a crossing, will be reversed where the only evi- 
dence of the care exercised by decedent was the 
testimony of a witness that he saw plaintiff when 27 
feet from the track, driving in a slow walk: that, at 
the time, he was looking in the opposite direction 
from which the train was approaching; that he con- 
tinued to so look up to the time he was struck by 
the train, unless for a short time when his view of 
(Cincin- 
Ind.], 42 N. E. 


decedent was obstructed by a building. 
nati, H. & I. R. Co. v. 
Rep. 37.) 


Dunean, 


RAILROAD COMPANIES—NEGLIGENCE —CONTRIBU- 
TORY NEGLIGENCE.-—Contributory negligence is never 
a question of law unless the facts are such that all 
reasonable men must draw the same inference there- 
from. (Eichhorn v. Missouri, K. & T. Ry. Co., 
|Mo.] 32 3. W. Rep. 993.) 


RAILROAD COMPANIES-—OFFICERS — LIMITATIONS. 

Where a by-law of a railroad company provided 
that the vice-president should have general charge 
of the passenger and freight traffic, and appoint and 
remove at pleasure the officers of those departments, 
and that was his sole source of authority, he had no 
power to appoint plaintiff fora fixed period as “‘gen- 
eral passenger and ticket agent,” whose duty it was 
to take entire charge of all passenger matters. (Mis- 





souri, K. & T. Ry. Co. v. Faulkner {Tex.], 328. W. 
Rep. 883.) 





TRADE MARK—GOOD WILL. — A trade-mark is a 
—that is, 
be the subject of ownership—-apart from a business, 


notice indicating origin. It cannot exist 
or the good will thereof. (Royal Baking Powder Co. 
v. Raymond, U. 5. C. C, [Ill.], 70 Fed. Rep. 376.) 

TRIAL — INSPECTION OF DOCUMENTS.—The prac- 
tice in the Federal Courts in relation to the inspec- 
tion of papers for the purpose of aiding a party in 
preparing for trial, as distinguished from inspection 
of papers ‘‘to be used on the trial,” in respect to 
which an act of congress applies, is regulated by the 
practice prevailing in the State courts. (Frescole v. 
City of Lancaster, U. S. C. C. [Penn.], 70 Fed. Rep. 


QO 


vot.) 


> 


New Books and 


New 


Editions. 


Foster ON THE ConstrruTion. By Rodger A. 
Foster, Esq., of the New York Bar. 


mentaries on the Constitution of the United 


Com- 


States, historical and juridical, with observa- 
tions upon the State Constitution and the com- 
parison of the Constitutions of other countries. 
This work on the Constitution, which we under- 
will be 
other volumes, is the most complete and interesting 


stand continued in one, or perhaps two, 
compilation which has been made by an American 
author, dealing with the Constitution much in the 
same manner as Bryce, so ably — portrayed 
American institutions in his work on the American 
The work is not 


Commonwealth. in any sense an 


annotated Constitution. It deals with the subject 
in an historical manner and shows the development 
of each part of the written foundation of our gov- 
ernment. In this volume the work deals with that 
part of the Constitution from the preamble to and 
including impeachment, and is divided into thir- 
teen chapters on the Nature of the Constitution and 
the Preamble, the Three Departments of the Gov- 
ernment, Congress, Terms of Members of the House, 
the Right of Suffrage, Necessary Qualifications for 
and Representatives, Resignation from 
Congress, Duty of the Speaker and other Officers, 
The 


style of the work is most pleasing, with a head-line 


Senators 
the Senate and its Officers, and Impeachment. 


of bold faced type for the subject of each section 
full The 
author's style is one which makes the work at once 
Many 
complimentary remarks have been heard by the re- 


and with foot-notes and complete. 


pleasing to read and easy of comprehension. 


viewer of this work from leading members of the 
Bar at the recent meeting of the New York State 
Bar Association. When complete the set will sup- 
ply a long-felt need for just such a work as this 


which combines a history of each section of the 
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Constitution, its devopment, and the subsequent 
construction and application by the courts. 

Published by the Boston Book Company, Boston, 
Mass. 


‘*You SHoutp Nor.” By Samuel H. 
of the New York Bar. 

This is a small book of 100 pages on the ele- 
ments of legal ethics and is quite original and com- 
plete. Nine chapters deal with matters pertinent 
to lawyers and are styled, ‘‘ Yourself in General,” 
‘¢ Your Office,” ‘* Your Business,” ‘* Your Clients,” 
“Your Fees,” ‘‘ Yourself in Court,” ‘‘ Your Asso- 
ciations,” ‘“‘ Your Morals,” ‘‘ Your Health,” while an 
appendix of two chapters follows, on “ Nature and 
History of Legal Professions,” and Extracts from 
the ‘‘Address of Hon. Daniel 8. Dickerman.” The 
book contains many useful little points, and a 
pleasing history of the profession and is edited in 
Published by Mat- 


Wandell, 


a concise and compact manner. 
thew Bender, Albany, N. Y, 


ELEMENTS OF DamaGes. By Arthur D. Sedgwick. 


Every practitioner realizes the necessity of a gen- 
eral work on this subject for constant use in his 
office. The lawyer before a court or a referee has 
need of one book on which he may rely to enable 
him to properly present by his proof such  state- 
ments of facts as will entitle him to damages or else 
would limit those to be recovered by his opponent. 
The work is divided into two parts, on the ‘“ Meas- 
ure and Proof of Damage,” and on “ Tort and Con- 
tract,” with eleven chapters under each part on 
subjects germane to the subject of the book. The 
table of cases cited shows how thoroughly the 
author has reviewed the decisions of the courts of 
this country and of other countries. The book is 
rendered easy of reference by means of the com- 
plete index and is made still more practical by the 
general rules applicable to each case which is briefly 
stated under the subject of each kind of action. 
As a general text book the work should receive a 
warm reception from the members of the profession 
in the different States. Published by Little, Brown 
& Co., Boston, Mass. 

American Evecrrican Cases. Vol. 4, 1892-1894. 
Edited by William W. Morrill. 

This volume contains 138 cases reported in full, 
decided between the first day of January, 1892, and 
the first day of April, 1894. The cases are arranged, 
not according to the States, but, as far as practi- 
sable, under the subjects which they decide, and 


include all the most important electrical cases, | 


thoroughly edited and with appropriate syllabi. 
The importance of this subject and the daily 
increasing interest in electricity and its kindred 
branches makes this work of considerable value to 





| found in the work. 


the lawyer, and enables him within «a few short 
volumes to review all the important determinations 
of the various courts on this subject. The index 
practically gives a digest of the cases printed in 
the werk and aids much in selecting just such 
parts as the lawyer seeks for. Published by 
Matthew Bender, 511-513 Broadway, Albany. N. Y. 


OutLriNeEs OF LEGAL History. By A. M. White, of 
the Inner Temple and of the Midland Circuit. 
This is a volume of 250 pages arranged to give a 
brief, concise history of the law. The larger part 
of the 
which is given a short and brief history of each 


work is arranged with headlines, under 


subject. There is no attempt at elaboration, and 


compactness and conciseness are two of the most 


prominent features of the work. The citations of 
cases throughout the work makes it possible to have 
a starting point from which to trace any subject. 
At first it impressed us as a book for law students 
exclusively, but as we progressed and after we had 
finished the book we concluded that its utility 
would be great as a means of finding the most im- 
portant parts of any general subject of the law. 
Published by MacMillan & Co., 66 Fifth ave.. N. 
Y. Price, $2.50. 
THE PRINCIPLES OF THE AMERICAN LAW OF BaIL- 
MENT. By John D. LL. D., Profes- 
sor of Common-Law in the University of State 


Lawson, 


of Missouri. 

This is a work in one volume of over 650 pages on 
the law of bailment by the well-known author of 
the work on Contracts. The general scope of this 
work is similar in most respects to other American 
and English this 
divided into four parts, which are subdivided into 


text-books on subject. It is 
twenty-three chapters, containing over 350 sections, 
The author cites in many cases previous authors on 
this subject, generally with approval, and some- 
times with suggestions raised by decisions made in 
this and other countries. Part I. deals with 
keepers, Part II. the 
Goods, Part III. with the Common Carrier of Pas- 


Inn- 


with Common Carrier of 


sengers, Part IV. with other exceptional bailments. 
The arrangement of the work is in the latest and 
most approved form with the different sections 
under a short headline. The references, at the bot- 
tom of each page, are voluminous and extensive. 
These references are all compiled in the table of 
cases cited at the end of the work, with a memo- 
where it is to be 


section and 


The index only occupies about 


randum for each 
twenty pages, making easy the labor of looking for 


some case cited therein. The work should meet 
with the approval of active practitioners and be 
sought for by students. Published by The F. H. 


Thomas Company, St. Louis, Mo. 
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Current Lopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBANY LAw JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBANY Law 
JouRNAL CoMPANY.] 


\\ TE will refer next week in this column to 
the report of the Committee on Law Re- 
form of the New York State Bar Association 


with reference to Code Revision. We publish 
this week the bill introduced in the Legislature 
by Mr. O’Grady providing for the appoint- 
ment of three lawyers to prepare rules and sug- 
gest amendments to the Code of Procedure, 
chief 
judge of the Court of Appeals and four pre- 
This 


bill in substantially the form in which it is in- 


the appointment to be made by the 


siding justices of the Appellate Division. 


troduced in the Legislature was approved by 
the State Bar Association at its late meeting. 
It is intended to take the place of chapter 1036 
of the Laws of 1895, providing for the appoint- 
ment of three commissioners by the Governor 
for that purpose, under which the Commis- 
sioners of Statutory Revision were appointed. 
The proposed bill seems admirably adapted to 
the purpose for which it is intended, to relieve 
the-Statutory Revision Commissioners from the 
extra work of revising the Code, giving at the 
same time the benefit of the experience of such 
members of the bar as may be appointed for 
the work, together with that not only of the 
judges making the appointment, but the whole 
body of judges whom they represent, since pre- 
chief judge of the Court of 
Appeals and the justices of the Appellate Divi- 


sumably the 


sion will have the benefit of the advice and sug- 
gestion of their associates in this matter, while 
the whole body of justices of the Supreme 
Court will doubtless feel at liberty to make such 
suggestions with regard to the appointment as 
they deem wise under the circumstances. We 
shall in any event have the combined wisdom 
of the thirty judges constituting the Court of 
Appeals and Appellate Division in making the 
selection of men to draft the proposed rules and 
changes in the statutes, and also in approving 


Vou. 53 — No. 6. 





the work before it can be’submitted to the con- 
vention of judges or the Legislature for action. 

What follows is an extract from an article in 
the Harvard Law Review commenting on the 
steps taken towards the revision of the New 


York Code, which was also reprinted in the 
Law Book 


give the view of those interested in the subject 


News for December. It seems to 
outside the State: 

“The troublesome experience of New York 
with the existing Code of Civil Proceedure 
should have been sufficient warning against ill- 
considered methods of change ; but the present 
course of revision in that State is more likely, 
one would think, to lead to further confusion, 
than to any reform of the inconsistencies and 
ambiguities that now characterize the code. 
After long agitation the State Bar Association 
secured the passage of an act which empow- 
ered the governor to appoint a comission of 
three to examine Codes of Procedure and Prac- 
tice Acts of other States and countries, and pre- 
revised New York Code. So far, all 


The governor at this stage ap- 


pare a 
well and good ! 
pointed the three commissioners of statutory 
revision to constitute the commission for re- 
vising the Code. ‘These commissioners—com- 
petent men in their department—are not shown 
to have any peculiar fitness for this additional 
task. 
batable ; but once the policy is adopted, no one 


The advantages of codification are de- 


can question that the preparation of a Code 
should be entrusted, as a prerequisite for its 
satisfactory accomplishment, to those who have 
a thorough familiarity with the principles and 
theory of the particular branch of the common 
law to be codified, and a specialist’s knowledge 
of its details. 
tively, an acquaintance with the defects and 


Incidentally, but not so impera- 
merits of existing Codes is desirable. In the 
present case, to throw the burden of drafting 
a revised Code of Procedure on the shoulders 
of the commissioners—confessedly not special- 
ists in the Law of Civil Procedure, and already 
behindhand in their work of revising the stat- 
utes—is probably to repeat the history of 1877, 
when a similar commission of statutory revi- 
sion was required to revise the Procedure Code. 
The result was that the revision of the statutes 
was never completed; while the Procedure 
Code is so defective and ill-drawn that, rather 
than practice longer under it, the bar of the 
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State now welcome the uncertainties of a new 
revision. It is only fair to add that the report, 
which the commissioners must submit Decem- 
ber next, of the results of their examination of 
other codes and rules of procedure may reveal 
unexpected and unhoped for qualifications for 
the task assigned them.” 

In many cases there is nothing in the world 
so touching and pathetic as the sentence of a 
person convicted for crime. On the principle 
that the punishment should fit the crime, a 
clever and common sense justice of the peace 
in New sentenced an 
habitual 


Jersey has_ recently 
drunkard to 


meetings at which temperance was the subject 


attend thirty revival 
of discussion. Naturally there is a difference 
of opinion as to whether the punishment fits 
the crime in this particular instance, and also 
as to whether any cruel and inhuman treatment 
or unusual punishment has been inflicted upon 
the drunkard. 
son convicted it appears that he is greatly de- 


From the testimony of the per- 


lighted with his punishment and has become 
one of the foremost lights in the world of tem- 
perance. Whether this is a case of genuine 
reform or is a temporary condition assumed to 
avoid further punishment, the result can only 
prove. 
locality afflicted with drunkards to hire the 
distinguished magistrate from New Jersey for 


It might be an economy for every 


a few days and to provide a series of side shows 
of a few revival meetings at which converted 
drunkards may express their gratification at 
their changed condition. Even the alleged 
necessity for higher license under the Raines 
bill would be obviated by the adoption of such 
a measure as this. 


Perhaps it may become 


necessary to pass a law in favor of saloon 
keepers prohibiting improper combinations be- 
tween magistrates with original sentences and 
revival societies. 

The interest which has attached to the raid 
of Dr. Jameson has made all questions in re- 
gard to invaded territory of more than passing 
concern tothe public at large and we quote with 
great pleasure and publish herewith the con- 
tents of an article which appeared in the Zaw 
Times on the franchise question in the Trans- 
vaal by one of the most learned lawyers in 


England. 


The article referred to is as follows: 





One of the most prominent authorities has 
stated, in answer to a correspondent, that the 
franchise question is the only knotty point he 
can see inthe Transvaal question. It may be 
of some interest, therefore, to examine the ex- 
act position of the Uitlander in this respect. 
An authority says: “It is only in 1890 that 
the Constitution of the South African Republic 
has been revised with a view to meeting the 
case of the Uitlanders, one of the principal in- 
novations being the institution of a second 
Volksraad, 
vears’ standing could vote, and a_ declaration 
that this 
eligible for the first Volksraad in ten years.’ 


for which every resident of four 


same category of voters would be 
The Constitution of the South African Republi 
since 1890 has been bi-cameral. It is this cir 


cumstance that has inflamed the situation. The 


first Volksraad, though elected, can only be re- 


turned by constitutents who are either natives 


of the Transvaal, or else aliens who have be- 


come naturalized by a residence of fourteen 


years. It is easy to see that one constitutional 


feature of the Transvaal crisis is a bi-cameral 


conflict. In thesecond Volksraad the Uitlander 
element is preponderant, but the Dutch Boer 
element, on the other hand, monopolizes th 
Volksraad. <A 


residence is required to effect naturalization in 


first term of fourteen years’ 
the Transvaal sufficient to qualify for a vote in 
the election of members of the first Volksraad. 
It must be admitted that this is a much longe: 
term than that usually employed for the purpose 
of naturalisation. The following excerpt, trans- 
cribed from Sir W. Rattigan’s ** Private Inter- 
national Law,” will prove this to demonstration 
** Most continental nations also require, as 

condition precedent to naturalization, a resi- 
But 


italy and the German Empire are notable ex- 


dence in the country fora certain period. 
ceptions to this practice. In France no regard 
is paid to any domicile but one authorized by 
the government, and by the French Naturaliza- 
tion Law of 1889 a three years’ authorized 
domicile in France antecedent to naturalization, 
the 


of ten 


with alternative of an actual residence 


years is required. Employment in 
French service abroad is, however, held equiva- 
lent to residence in France. The law of Spain 
requires a residence of ten years, with the in- 
the 


tention of establishing a domicile. In 


U nited States, a residence of five years within 
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the United States, and of one year at least 
within the particular State where naturalization 
is effected, is necessary. Naturalization, more- 
over, is only effected after a cause cognitio by a 
court of record, or by a circuit or district court 
of the United States, and the applicant must 
prove his previous residence to the satisfaction 
of one of these courts, and take an oath to 
support the Constitution of the United States 
and to renounce and abjure his native alle- 
giance. And in connection with this subject, 
it must be carefully borne in mind that the 
question whether any person is naturalized in 
any particular State must be determined by the 
of that State.”” (“ Private International 
Law,” by Sir W. H. Rattigan, pp. In 


law 
22-3.) 
India, according to the above authority, no 
period is assigned to effect naturalization. By 
Act XXX, of 1852, the foreigner who seeks 
naturalization need only ‘‘ be settled in terri- 
tories or residing within the same with intent to 
settle.” The acquisition of British nationality 
by aliens is regulated by the Naturalization Act 
of 1870 (33 & 34 Vict. c. 14), section 7 of which 
provides as follows: “An alien who, within 
such limited time before making the application 
hereinafter mentioned as may be allowed by 
one of Her Majesty's principal secretaries of 
state, either by general order or on any special 
occasion, has resided in the United Kingdom 
for aterm of not less than five years, or has 
been in the service of the crown for a term of 
and intends when 
the United 


Kingdom or to serve under the crown, may ap- 


not less than five years, 


naturalized, either to reside in 
ply to one of Her Majesty’s principal secreta- 
ries of state, for a certificate of naturalization.” 
It will thus be seen that a longer term is re- 
in the 


Transvaal republic than that which is required 


quired to qualify for naturalization 


to effect naturalization in either Italy, Germany, 
Great Britain, France, Spain or the United 
States. This circumstance proves to demon- 
stration the real and substantial character of 
the Uitlander’s grievance. It is a curious cir- 
cumstance that in early times aliens were hardly 
treated by the Dutch law, from which the laws 
of the Transvaal republic are known to be 
mainly derived. In Juta’s translation of Van 
Der Linden’s Institutes of Holland, at page 8, 
it is stated: “Aliens were excluded from many 


of the rights of natural-born subjects. 





difference was marked in the case of inheri- 
tance, giving evidence, punishment of crime, 
and admission to offices and posts (De Groot 
Intro. B. 13, D. 


D. obs. 17 and 18, and 3 D. obs. 21). 


sect. 2; Regtsgel. Observ. 2 
When- 
ever the property of aliens passed to relations 
living out of this country, a heavy duty was 
imposed upon it, known hy the name of right of 
exue (H. J. Arzentius Instit. Jur. Belg. Civ. 
part I, title 12, sect. 8).” 


The Law Journal on the subject of the 
Transvaal case against the suzerainty says: 

We have aleady pointed out the leading fea- 
tures of the English case. ‘The Boer argument 
is more difficult to reach, but we have now ob- 
tained from an authority the chief points urged 
against the existence of the suzerainty. They 
may be summarized as follows: 


‘ 


1. The word “suzerainty” has not been 
officially used by the British government as de- 
scribing the relations between the Empire and 
the Transvaal for the last eleven years; in fact, 
ever since the negotiation of the treaty of Lon- 
don of 1884. 

2. The recent declaration of the Transvaal 
envoy is only a repetition of statements previ- 
ously made in the Volksraad and elsewhere by 
the Transvaal authorities. This interpretation 
of the convention of London has never been 
It would 
undoubtedly have appeared on the record of 


challenged by British governments. 


the official correspondence between the two 
governments had any occasion been given by 
an official assertion on the British side of the 
existence of a suzerainty. 

3. Thetheory of the Transvaal executive has 
always been — and it has never been challenged 
by the British government —that the conven- 
tion of London of 1884 has altogether super- 
seded the convention of Pretoria of 1881, and 
with it the suzerainty. The present chief jus- 
tice of the Transvaal, in a work published as 
far back as 1887, repeats this view. 

4- The resolution of the Volksraad of August 
8, 1884, ratifying the convention of London, 
recites certain grounds of objection, including 
the retention of the veto over treaties, but, on 
the expressly stated ground that the “inde- 
pendence of the country ” is restored by the 


new convention, ratifies it. The only restric- 


This | tion on the independence of the country which: 
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had previously existed was the suzerainty es- 
tablished by the convention of 1881. 

The preceding arguments are based on the 
conduct and deliberations of the parties to the 
convention. But the text of the 
furnishes further reasons for supporting the 
validity of the ‘Transvaal contention. 


convention 


5. In the convention of Pretoria of 1881 ex- 
press mention is made of the suzerainty, both 
in the preamble and in the articles of the con- 
vention. In the convention of London of 1884 
no mention is made of the suzerainty. This 
omission cannot have been accidental, as the 
published correspondence of the Transvaal 
deputations with Lord Derby in 1883 and 1884 
shows that the “abolition of the suzerainty ” 
was one of the chief objects they were sent to 
effect. 

6. The convention of 


ground for concluding a new convention that 


1884 recites as the 


cértain provisions of the 1881 convention had 


been found inconvenient. (The term used in 


the Dutch version is “ ondoe/treffend,” which is 


more correctly translated “ impracticable.’’) 
The only impracticable provision was that re- 
lating to the suzerainty, under which all nego- 
tiations of the Transvaal with foreign powers 
had to pass through the hands of the British 
authorities. 

7. As regards the contention raised in the 
British press, that the convention of London 
of 1884 only substituted new articles for those 
in the convention of Pretoria of 1881, and did 
not abrogate the preamble of 1881 enacting the 
suzerainty, it might be sufficient to say that it 
seems highly unreasonable to assert the con- 
tinued force of a preamble all the articles of 
be 
to publish a preface without any following 


which have been abrogated. This would 
chapters. But the contention is, at the best, 
based on a wrong reading of the text of the 
The 
the 1884 preamble are as follows: 

“ The following articles of a new convention 
shall, when ratified by the Volksraad of the 


convention of 1884. relevant words of 





South African republic, be substituted for the 
articles embodied in the convention of August | 
3, 1881, which latter, pending such ratification, 
shall continue in full force and effect.” 

The words “‘ which /atter shall continue” in 
the English version do not refer to “‘ articles” 
‘but to “ convention.” This is shown by the! 


Dutch **Welke 
blijven zal.” The verb is singular; showing the 


version : laatstgenoende — 
convention is meant. If *‘ articles ‘’ was meant it 
would be “ sud/en.”’ 

Many more arguments, it is stated, could be 
added, but enough has been said to show that 
the interpretation of the Transvaal executive, 
that there is no British suzerainty over the 
Transvaal, is one which will not fail for lack of 
arguments. We state them, without attempting 

y 


at present to give any opinion. 


An interesting example of two different forms 
of limiting chattels to go with real estate as 
heirlooms is afforded by Re Angerstein, 44 W. 
R. 152. 


stein, and a settlement by his son John Anger- 


Under the will of John Julius Anger- 


stein, certain freehold estates were, in the 
events that happened, limited to William An- 
gerstein for life, with remainder to his son, 
W. J. N. Angerstein, in tail, and chattels were 
limited as heirlooms in favor of the persons for 
the time being entitled to the actual possession 
of the freehold estates. By the will of John 
Angerstein certain other chattels were limited 
as heirlooms in favor of the persons for the 
time being entitled in possession to real estate, 
with a proviso preventing them from vesting 
absolutely in a tenant in tail by purchase who 
died under the age of twenty-one years. W.]. N. 
Angerstein attained twenty-one, and a resettle- 
ment of the estates was effected. Subsequently, 
upon a liquidation of the affairs of J. W. N. 
Angerstein, all his assets were conveyed to his 
In 1892 W. J. N. Angerstein died, and 
H. W. 
tenant in tail, subject to the life estate of Wil- 
The 
arose whether the heirlooms had vested abso- 


father. 
his only son, J. Angerstein, became 


liam Angerstein. question thereupon 
lutely in W. J. N. Angerstein, so as to pass to 
his father, or whether they were saved by the 
W. Ordi- 


narily, when heirlooms are limited to the per- 


limitations for J. H. Angerstein. 
sons for the time being entitled to real estate 
they vest absolutely in the first tenant in tail, 
into possession or not 
fre. ©. ©. 
special provision the absolute vesting may be 
postponed till he attains twenty-one. But 


whether he comes 


(Foley v. Burnell, 1 274), though by 


that they should vest in a person who never 


obtains possession of the real estate is 
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probably contrary to the wish of the settlor, 
ind hence it common to 
limit the heirlooms so as to be enjoyed by the 


was at one time 
person who should be in the actual possession 
ft the realty. The effect of such a limitation 


was considered by Wood, V. C., in Lord Scars- 


dale v. Curzon (4 J. & H. 40), where the limi- | 
tation was in favor of the persons “seized of | 
or entitled to the actual freehold” of the prem- | 
ises in question, and it was held that the chat- | 


. . . . . . | 
tels did not vest in a tenant in tail who died in | 


the lifetime of the tenant for life, but passed | 


to the tenant in tail who actually came into 


possession. 


same as the limitation in the present case of | 


the chattels passing under the will of John 
Julius Angerstein, and Kekewich, J., held, 
accordingly, that they had not vested in W. J. 
N. Angerstein so as to pass by assignment to 
his father, William Angerstein. They were 
thus preserved for the next tenant in tail, J. 
H.W. 


possession of the freeholds. 


Angerstein on his actually coming into 
But with regard 
to the chattels passing under the will of John 
\ngerstein, where the reference was to “ pos- 
session’’ merely. not to “actual possession,” 
the ordinary rule prevailed, and the chattels, 
having vested in W. J. N. Angerstein, were 
held to have passed to his father. It may be 
suggested, however, that this draws too fine a 
distinction between ‘ possession "* and * actual 
possession.” 

In Howes v. Rose (42 N. E. Rep. 303), the 
Supreme Court of Indiana hold that where a 
wholesale druggist delivers to a retail druggist 
1 package of tartaric acid labeled Rochelle 
salts, and the retail druggist sells part of the 
package as Rochelle salts, the latter will be lia- 
ble for injury resulting to the vendee from tak- 
ing the drug, and that in an action against the 
druggist for an injury for taking the drug 
which he has sold by mistake, not being the 
one called for by the purchaser, actual negli- 
gence of the defendant independent of the 
prima facie negligence of defendant shown by 
the fact of the delivery of the wrong drug, 
must be proved. 

The Hon. William H. Sutherland recently 
addressed the law students of Rochester, N. Y., 
in the Special Term room, in the Powers Build- 


ing on “ The Facts in the Case.” ‘The address 


Practically the limitation was the | 





was not formal in its character, but was practi- 
cal and pleasing in many ways and has aroused 
the interest of many members of the profession. 
Mr. Sutherland told his hearers that one of the 
first requisites to prominence in the practice of 
the law was a thorough knowledge of human 
nature, and that perhaps the chief characteristic 
which was noted in leading lawyers of the 
country was their ability to deal properly with 
facts and to make a fitting application of them 
to the law. Mr. Sutherland said in part as 
follows : 

* A case well pleaded is half tried. There is 
no business in the world that so requires the 
exercise of intellectual honesty as the practice 
of the law. You can’t be a safe guide to your 
client unless your mind works squarely, clearly, 
honestly. The highest skill in cross-examina- 
tion must be exercised in your private office 
with your client. He does not know the law. 
He would not need your assistance if he did. 
He does not know the meaning of all the facts 
within his knowledge. ‘There is scarce a law 
suit tried wherein the attorney does not discover 
that there are many things he might have proved 
had he only known them. 

“The successful operation is brought about 
by reading what is going on in the other’s mind. 
You look behind the mask. You have 
got to do this in order to be a successful law- 
No book will teach it to you. 


no teacher like experience. 


must 


There is 
That is the great 


yer. 


element of a successful lawyer, the ability to 
read the minds of men. Study to put your 
questions to your client so as to call out in the 
most concise manner the facts. And then for 
heaven’s sake stop. After you have proved 
your case there is danger in proceeding. 
“There is even greater danger in cross-ex- 
amining the other side. It is well to know 
when to stop cross-examining. It is well to 
There 
is danger of driving him to make his case all 
the stronger. 


know when not to cross-examine at all. 


Some professional witnesses just 
wait for the cross-examination to drive it in. 
Juries usually take a woman to their hearts, 
metaphorically speaking. If you show any un- 
kindness, briskness or ungentleness in cross- 
examining her you are done for. 

“In summing up the facts don’t try to twist 
and distort them. You can’t hope to win the 


confidence of jurors or of courts if you don’t 
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tell them the truth. There is always something 
to be said and said truthfully about both sides 
of the case. Jurors are usually honest and in- 
telligent and they will see through a falsehood. 
The prime thing is to know how to reach the 
mind of the other man and take possession of 


it. There are lawyers who talk for themselves 


« . . 
when they have been paid to speak for their 


clients. It is better for the jury to be im- 
pressed with the cause than with the eloquence 
of the speaker. Self-effacement is the rule from 
the first to last. 
There is not one here to-night who can name 
We 


pass into forgetfulness as the farmer and the 


Reputation is a fleeting thing. 
twenty lawyers prominent fifty years ago. 


merchant and the hackdriver, and when we 


appear before another tribunal from which 
there is no appeal it will be better for us to 
have done our duty by our clients than have 


sought a little cheap glory for ourselves.” 


In Hiller v. Ellis (18 So. Rep. 988), it is held 
by the Supreme Court, of Alabama, that a 
false statement made to a commercial agency 
and followed by the reference of a selling 
merchant to that statement is ground for the 
rescission of the contract between the party 
making the statement and the person who has 
been deceived by the statement of the com- 
mercial agency. In the case in point the pur- 
chaser, without making any direct representa- 
tions to the sellers, the firm of Marshall Field 
& Co., told Dun’s agency that the report made 
by him correctly represented his financial con- 
dition. On this point the Supreme Court 
held: 

“ The cross petitioners, Marshall Field & Co., 
relief 


should have had the 


Whether Hiller in fact made all the statements 


they prayed. 
to the representative of the reporting agency of 
R. G. Dun & Co. contained in the report made 
by the representative, Moorman, as testified to 
by Moorman, or made only a part of them, as 
testified to by Hiller, is immaterial in view of 
the fact, which we think is abundantly proved, 
that when called upon by the manager of the 
credit department of Marshall Field & Co. for 
a statement of his financial condition, Mr. 
Hiller referred them to the report then stand- 
ing on the books of Dun & Co. as a true one 


of their condition. Mr. McConnell, the mana- 








ger of the credits of Field & Co., testifies dis- 
tinctly that Hiller, when applied to for a state- 
ment of his financial condition, stated that he 
was not prepared to make a statement, but that 
the reports standing on the books of the com- 
mercial agencies correctly represented his con- 
dition. 
he did not do, but that his meaning is not clear 
appears from his statement that he does not 


Hiller in some manner implies that this 


remember to have seen or talked with McCon- 
nell at all. He says it is true that he made no 
statement of his condition, and so says McCon- 
nell, but he does not deny that he referred 
McConnell io the mercantile agencies as sup- 
plying the information required. It cannot be 
denied that the report on the books of Dun & 
Co. condition to 
infinitely better than in truth it was, and, 
accepting as true the testimony of McConnell, 


exhibited his have been 


which Hiller had an opportunity and failed to 
controvert, we are of opinion that the purchase 
so procured was a fraudulent one, and that the 
sellers have the right to rescind the sale and 
retake the goods.”’ 
jennie 
ARE DIRECTORS OF CORPORATIONS 
HELD TO A SUFFICIENT ACCOUNTA- 
BILITY. 


Paper Real Before the New York State Bar Association, at 
its Annual Meeting, January, 1896, by Henry WynNans 
Jessup, A. M., LL. M.} 


GREAT body of judicial decisions has grown 
A up in England bearing on the frauds of cor- 
porate promoters, agents and directors. In this 
country the cases involving breaches of trust by the 
managers of corporations are far more numerous 
than those involving promoters’ frauds, and the 
complaint as to the difficulty and delay incident to 
stockholders’ suits for relief against breaches of 
trust by directors has not been confined to the 
stockholding class, nor to attorneys’ offices, but is 
freely expressed in text-books of acknowledged 
authority. 

Thus, a writer of considerable prominence goes so 
far as to say: “In these latter days the robbery and 
spoilation of corporations and stockholders by the 
corporate directors and managers have been sys- 
tematized into well-known methods of proceeding, 
and the carrying out of such plans has become a 
profession and an accomplishment, The skill, au- 
dacity, experience and talent of the highest order 
of administrative ability have reduced to a certainty 
the methods of diverting the profits, capital and 
even the existence of the corporation itself to the 
enrichment of the corporate managers and their co- 
conspirators — corporations become insolvent, and 
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stockholders lose their investment, while indi- 


viduals become millionaires, [legitimate gains are 
secured and enormous fortunes are amassed by the 
few at the expense of the defrauded, but generally 
liclpless, stockholders. (Cook on Stockholders, 
»~L EAL, § 644.) 

This is a stern and scathing arraignment, and 
ommands attention not merely of itself but becanse 
the interests it represents as jeoparded are (pecu- 
liarly) so vast. It 
issert that the par valuation of certificates held in 


would be no exaggeration to 


this country of the capital stock of corporations of 
every description amounts to thousands of millions 
of dollars. 

\nd if the statement quoted be an accurate one, 
it must be remembered that still greater financial 
interests are concerned 
bonded indebtedness of many of our great corpora- 
tions. Bondholders do not always emerge un- 
harmed from the deep sea of receiverships, and their 
interest,as well as that of stockholders, in the question 
about to be discussed may well be said to be vital. 
the 


Now, while indisposed to admit picture 


drawn by Mr. Cook is in all respects true, it is ap- 


corporations, whose stockholders hold gorgeously | 


confederate 
paper dollars, and whose directors have amassed 
fortunes not represented in that currency. And 
the two conditions, poverty for the shareholder, 


engraved certificates, as valueless as 


wealth for the director, seem to be traceable to a 


common period of time —the brief checkered life | 


of the so-and-so mining, or manufacturing, or rail- 
way company. 

This is certainly true enough to warrant some ex- 
amination of our existing laws and rules of law 
relating to the accountability of such directors. 


For it is a serious thing to say that a man (let alone | 3 
: ae | plunder; and frequently, and shame to say it, the 
a considerable class of men) is without an adequate | i : . 

| scheme to defraud the stockholders is conceived by, 


| and carried out under, the supervision of counsel, 


remedy at law or in equity for any admitted kind 
of wrongful acts — directly or by necessary conse- 
quence injurious to his property. 

I preface my discussion with the remark that I 


| 
believe the fault, if any, lies, not in the disposition 


of the courts, nor in the limited remedies provided 
against breaches of trust in this class of cases, but, 
back of all in the reckless and unguarded modes in 
which legislatures representing the people permit 
corporations of almost all kinds to be created and 


whose accountability is vaguely defined or largely 
misunderstood. 


Any one who has wrestled much with the re- | 


ported decisions in such cases is aware that the 
State and Federal courts have at different times, 
and under varying circumstances, held directors of 
corporations to be now agents and again trustees, 
and have defined their liability accordingly. 





| the litigation he has instituted. 


| “directors,” 





Nor are they to be criticised for so doing, It is 
the duty of a court of equity to determine a liability 
sought to be enforced, having full regard to all the 
facts and circumstances out of which it is claimed 
to have grown. What we say, however, is that 
whether because of or in spite of this the result has 
been practically that nine guilty men have escaped, 
while nine times nine innocent men have suffered. 
So that it is now not far from the truth to assert that 
stockholders who sue to enforce a liability on the 
part of corporate trustees to their cestuis que trustent 
have to confront three deterrent obstacles. The first 
is that of expense, for it is not to be overlooked 
that while the complainant is, in contemplation of 
law, fighting on behalf of the corporation, to the 


| benefit of which the proceeds of a successful litiga- 
because of the enormous | 


tion will inure, he is fighting at his own charges 
against those who have their hands deep in the 
corporate strong box, and who may dissipate the 
very fund he is endeavoring to save, in defense of 
And the second 
deterrent is the delay to which such litigations 


| seem peculiarly subjected, by means of which, ex- 
| cept in those rare cases where the complainant has 
parently justified by the history of many American | 


been fortunate enough to gain information sufficient 
to secure injunctive relief pendente lite, when the 


| shell is finally awarded, the oyster has disappeared. 


The third and chief deterrent is the difficulty of 
successfully litigating charges of fraud and other 
breaches of trust. And this difficulty is a real one. 
For the complaining stockholder is often quite in 
the dark as to the actual means adopted to accom- 
plish the, to him, ruinous end. Guilty directors 
generally act secretly and systematically; they often 


complete the fraud before the aggrieved stockholder 


| is aware of its inception; they sometimes act, backed 


up by complaisant stock majorities, who share the 


| who prostitute their talents in devising disingenuous 
| methods of circumventing or evading the law. 


It is quite often true that the decision of the 
court in cases of this description is in effect, if not 
in substance, ‘‘not proven,” and the guilty go un- 


| punished, 


those be blamed who trace a relation of 


Can 


cause and effect between the remedial law and the 


; : - ‘ | fruits of litigation ? 
set in full and vigorous operation, with managers | fruits of litigation 


The general corporation law of this State defines 
* when used in relation to corporations, 
as including ‘‘trustees or other persons by what- 
ever name known, duly appointed or designated to 
manage the affairs of the corporation.” The same 
act, together with the Penal Code, defines with 
considerable rigor the liability of such directors to 
the people, to corporate creditors and to the stock- 
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holders—so that it would seem that so far as the 
Legislature could do so it has safeguarded the stock- 
holder, and, therofore, that if his rights are unre- 
dressed, the fault must lie in the courts. But this 
I do not believe, and so I venture the suggestion that 
the trouble is due to a lack of differentiation or 
classification of directors in our statute law. Let 
me illustrate my meaning. The advertising columns 
of our daily papers frequently contain lists of the 
boards of direction of banks, trust companies and 
other corporations, which include names of men 
whose financial standing, known experience and 
conceded business shrewdness and ability are calcu- 
lated to invite popular confidence in the corpora- 
tion they are supposed to manage. 

Some of these names appear in the boards of 
And 
yet every one Knows that these men are carrying 


several — perhaps many — such companies. 


on individual enterprises, requiring and to which 
they devote their chief energies and most of their 
time. It is probably equally well known that their 
relation to the bank or company in question is 


nominal, or at most advisory. 

The real managers of the concern consult them 
on broad questions of business policy in regard to 
which their advice is invaluable, but no one expects 
them to give their attention to matters of admini- 
strative detail ; and it is highly probable that were 
it expected or required their names and services 
would not be available. 

These business experts, as we may call them, 
come within the statutory definition of directors. 

On the other hand, there are a great number of 
corporations, representing vast sums in invested 
capital, whose managers or trustees come also under 
this definition, but sustain to the body corporate a 
far more intimate, and, it may be added, responsi- 
ble, relation. They assume, and are intended to 
assume, the entire control and management of the 
company’s business. They represent, and often 
hold, the majority of the capital stock. 


autocrats for the time being, and can make or mar 


They are 
the fortunes of the stockholders. To the business 
of the company they devote all their time and 
energies and attend to its every detail. 

These two extremes represent two radically dif- 
ferent kinds of trustees, between whom our General 


Corporation Law draws no distinction, but between 
which two extremes, on a sort of sliding scale, 
may be classed every kind of director of corpora- 


tions. 

To the mind of even a layman it is apparent that 
the two kinds of directors we have described are 
not in equity to be held to an equal degree of ac- 
countability for the management of the corporate 
affairs. 

In continental Europe these two classes of corpo- 





rate directors are differentiated, as to their func- 
tions as well as their accountability. A_ brief 
sketch of this feature of corporation law on the 
continent will, it is believed, prove highly suggestive 
and instructive, and possibly present a means capa- 
ble of embodiment into our own system, whereby 
greater certainty can be assured of bringing to 
book all corporate trustees guilty of breaches of 
trust. 

What we call a stock corporation is in France 
styled *“‘societé anonyme,” or an anonymous com- 
pany, or society. Such companies organize with 
two classes of directors, the one actual managers, 
the other mere mendataries, with specified and 
limited functions. The countries in which the 
statutes require or permit the designation of two 
such sets of directors are Belgium, France, Ger- 
many, Holland and Switzerland. The active man- 
aging directors are variously styled Administrateurs, 
Directenrs, Vorstand or Bourd of Administrators. 


The other directors Commissaires, 


Aufsichsrath, Commissarissen, Trustees or Auditors, 


are styled 
and they supervise its management and in some 
cases control its policy. 

Take the German law, for instance. The super- 
must be shareholders—at least three in 
number. The directors need not be shareholders 
nor more than one in number. No director can be 
a@ supervisor at the same time—and while the 


visors 


director represents and manages the company, and 
‘an bind it to third parties even though under the 
company’s constitution his acts be w/tra vires, the 
That is, 
they can, ut any time, require the managers to lay 
before them the details of any contemplated policy 
or undertaking. They have at all times access to 
and right to examine all the books and assets of the 
concern. 

To carry into effect any veto or disapproval of the 
management they may at any time call a general 
meeting of stockholders. 

Furthermore, a full statement showing the finan- 


board of supervisors control the directors. 


cial and business status and condition of the com- 
pany must be made annually by the directors to the 
supervisors in time, so that together with a report 
on the managers’ report by the supervisors, it may 
be open to any shareholder's inspection two weeks 
before the annual meeting, at which both reports 
are formally presented. 

This sketch, though brief, gives a sufficient out- 
line of that feature of Continental corporation law 
to which reference is made—with 
effect of its incorporation into our system. 

Could the rights of stockholders (for it is to this 
phase of the subject I confine my inquiry) be better 
safeguarded, and their remedies against breaches of 
trust on the part of corporate trustees be made more 
sure and efficient, by differentiating directors as to 


a view tothe 
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their activity of function, and requiring or permit- | 
ting in all stock corporations two classes of | 
directors? 

[ propose, in pursuance of this inquiry, to ex- 
amine: 

I. To what degree of accountability to stock- | 
holders are directors now held? 

Il. In what respects are stockholders insufficiently 
protected? 

Ill. Would the 


scheme modeled thereon to meet our conditions, 


continental scheme, or some 
remedy existing defects? 
IV. What amendments to our statutes would such 
a scheme require? 
‘Ss 
WHAT DEGREE ACCOUNTABILITY 
HOLDERS ARE DIRECTORS NOW HELD? 


To OF TO STOCK- 


A stockholder, as such, is not considered the 
cestud que trust of the directors; but the corporation 
is deemed to be such; and if the stockholder seeks 
to proceed in equity against the directors he does 
so in contemplation of law to protect the interests 
of the corporation, and for the benefit of all stock- 
holders and creditors, 

It is a general and well-accepted proposition that 
directors of a corporation may be called to account 
for breaches of trust. But the working of this rule 
is somewhat qualified by the following requirements 
in eases where it is sought to hold directors per- 
sonally liable for malfeasance : 

First. The complaining stockholder must offer 
affirmative proof of the misconduct charged, going 
to establish fraud in fact; that is, something more 
than proof of mere constructive frauds or breaches 
oftrust. The burden of proof as to fraud, con- 
spiracy, or neglect is on the stockholder, and the 
sources of information are almost wholly within the 
accused directors’ control. 

Seconp. A condition precedent to such a stock- 
holder’s action is the refusal or neglect of the cor- 
poration to demand redress. Ordinarily the com- 
plaining stockholder is a minority stockholder, and 
sues a hostile board—backed, perhaps, by a majority 
of the stockiiolders—circumstances making pos- 
sible delays and hindrances dangerous to the stock- 
holder’s rights if fraud is actually being wrought, 
and for this reason that it has been laid down by 
no less a tribunal than the Supreme Court of the 
United States that such a litigant 
the that 
within reach 
the 
he can be permitted to institute and conduct a 


must satisfy 
all the 
the 


court he has exhausted means 


his to obtain, within corpora- 


tion itself, redress of his grievances, before 


litigation which usually belongs to the corporation. 
He must make an earnest, not a simulated effort, 


with the managing body to induce remedial action 
on their part. 








he must show, if he fails with the directors, that 
he has made an honest effort to obtain action by 


| the stockholders as a body, or he must show that 
| the case was one where such effort could not rea- 
| sonably be required. 


These two things, though inherently reasonable, 


| often conspire to make the complaining stockhold- 


er’s path a difficult, slow and costly one to tread. 
The most dangerous characteristic of ‘‘ deals” by 
which shareholders are defrauded and impover- 
ished is the rapidity with which they can be rail- 
rouded through —a rapidity which fails to charac- 
acterize the remedial procedure. 

Conceding these practical difficulties we never- 
theless find the courts of equity ready to hold 
directors answerable for, or to enjoin them from 

(a) Ultra vires action, or threatened action. 

() Fraudlent action, or contemplated fraudulent 
action, whether 
tion with third parties, or other shareholders, if it 


among themselves or in connec- 
threaten serious injury to the corporation or share- 
holders. 

(c) Destructive action or action in the nature of 
waste of the corporate assets. 

(d} Selfish action, or action intended for their 
own exclusive benefit at the expense of their cestuis 
que trustent. 

II. 
ResPKECTS, THEN, ARE STOCKHOLDERS 
INSUFFICIENTLY PROTECTED ? 


In Wuat 
If the courts are so vigilant and remedies so 
complete in form, what ground is there for com- 
plaint? 

Mere delay in litigation is uot regarded as suffi- 
cient ground for drastic changes. 
been 
and such delays seem to be considered not so much 


All remedial law has ever leaden-footed, 


a defect to be remedied, as something which the 
Is 


not some explanation, however, to be found in the 


litigant must philosophically grin and bear. 


practical working of our system ? 
theoretically managed by directors. 


Corporations are 

As a matter of 
fact they are in most cases run by officers, appointed 
by the directors, who may or may not be directors. 
And courts of equity have been, to use the words 


| of Sir George Jessel, very careful in administering 


the law of joint-stock companies ‘* not to press too 


| hard on honest directors, or to make them liable 
| for constructive defaults, the only effect of which 


would be to deter all men of any property, and 
perhaps all men who had any character to lose 
from becoming directors of companies at all.” In 
consequence many directors, knowing they will not 
be held answerable for the consequences of unwise 
or indiscreet management or errors of judgment, 


| appoint officers to whom they leave practically 


[f time permits, or has permitted, | everything of detail. The stockholders who elected 
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the director, as a trustee, supposedly capable and 


responsible, may discover that a fraud has been per- 
petrated, and that the person answerable to him 
in damages is not the substantial trustee, but a 
wholly irresponsible oflicer, against whom it is not 
worth his while to proceed. Now, onsuch a state 


of facts, the courts will probably, and perhaps 
justly, exonerate the director, who is not shown to 
have been guilty of actual fraud. But the effect 
upon the shareholder's pocket is the same whether 
it be damnum atque or damnum absque injuria. The 


damnum is the prominent idea in his mind. 


Ill. 
WouLp tik CONTINENTAL SCHEME OPERATE AS A 
REMEDY. 

By this I mean to inquire whether the differential 
tion of our present boards of directors (embracing 
as they do, persons with so different degrees of 
iability for their acts or neglects) into two distinct 
classes; one to be known as trustees with a limited 
but definite responsibility; the other to be known 
as directors with a distinctly defined and strict re- 
sponsibility, would in reality, be a step forward in 
the development of our corporation law. Arbitrarily 
conceding, for the sake of the argument, that such 
a differentiation is advisable, the following features 
invite attention: 

(2) Functions and directors and 
trustees. 

(4) Qualifications of directors and trustees. 


liability of 


| Nore-—The object of the differentiation must be 
kept clearly in mind, to wit, to have, first an ad- 
visory board corresponding to many of our bank 
directorates with no liability more burdensome than 
their present technical liability, and, second, and at 
the same time to have a managing board known to 
be such, membership in which would impose a de- 
finite responsibility proportioned tothe trust con- 
fided to them. | 
(a) As to the first question, it would involve pro- 
vision of law that every domestic corporation in 
this State hereafter organized shall designate in its 
certificate of incorporation whether it will do busi- 
ness under directors alone or under directors and 
trustees. Every corporation already organized may 
file a supplemental certificate at any time, setting 
forth that by a vote of the stockholders, at a meet- 
ing called for the purpose, it has been determined 
to elect a board of trustees in addition to its direc- 
tors. In the absence of the filing of such a certificate 
by « given day, all existing directors to be deemed 
amenable to such laws as may hereafter be enacted 
applicable to directors as opposed to trustees of 
corporations. 
The board of directors would be the active managers 
of the company, and would represent it in its deal- 
ings with the outside world, and to them the stock- 





holders would confide the administration of the 
company, and they should be elected directly by 
and be held jointly and severally liable to every 
stockholder for willful nonfeasance, misfeasance or 
malfeasance resuiting in damage to the corporate 
interests. Ly making the number of directors equal 
to the number of necessary otticers of the company, 
and providing that every officer shall be a director 
—in other words, amalgamating them both under 
director—-the function of director would 
be made more nearly that of the administrateur or 
the Continent, and 


the name 
directeur on if, as is usual, the 
officers of the company are salaried, it would make 
the director a paid trustee, of whom a more rigid 
accountability could be demanded. The trustees 
should board who also 
should be elected directly by the stockholders, and 
should serve without compensation, unless, by vote 
of the shareholders, provision is made for the pay 


constitute a of overseers 


ment to the members of this board, of the fee usu- 
ally paid to directors or trustees who attend the 
monthly meetings of our banks and trust companies. 
At their meetings, which should be held monthly or 
otherwise, as the by-laws might direct, the condi- 
tion of the corporation should be presented by 
sworn report of the directors, in addition to which 
tle trustees should have power tomake then or at 
any other time independent examination into the 
condition, assets and liabilities of the company. 
Their liability to the stockholders, as such board of 
trustees, should be limited to injury resulting to 
the stockholders from a willful neglect of such trus- 
tees to make such stated examination as the by-laws 
direct. 

By giving to such boards a distinctive classifica- 
tion; by requiring of the trustees no more in the 
way of vigilance than is technically already expected 
and assumed; by openly declaring them mere 
mandataries and liable for a specific kind of gross 
negligence; by continuing them on the ten-dollar 
gold-piece basis for their monthly services and at- 
tendance; their position is in effect raised from one 
of vague and indefinite liability to one of definite, 
but limited responsibility. On the other hand, by 
declaring the directors trustees of an active trust; 
by expecting of them the vigilance and fidelity of 
paid trustees, their position becomes such as to 
make it largely the stockholders’ fault if untrust- 
worthy men are made to fill it, and yet at the same 
time requiring no more than every honest director 
now gives and assumes, or should be ready to give 
and assume. 

This is 
a very important feature of any scheme of corporate 


(b) Qualifications of directors and trustees. 


law, because of the existence and the difficulty of 
dealing with the question of dummy stoekholding. 
For example, A acquires the majority stock of a 
railroad company, and elects a directorate of dum- 
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mies -- mere puppets—holding a qualifying share of 
stock apiece, who move, resolve, contract, make 


deals obedient to the wish of the man who owns 


them. Call them directors, agents, trustees—what 
you please—but their utter lack of responsibility re- 
mains the same. They are the bane of the existence 
of the minority stockholder, and are hateful in the 
sight of every honest director inthe land. It should 
be possivle to prevent by pains and penalties this 
puppet administration. 

A step in the right direction could be made by re- 
quiring that every director and trustee should be 
made to qualify as a Jone fide stockholder by filing, 
i sworn statement that 
the 


at the time of so qualifying, 


he is the actual owner of number of shares 
necessary to qualify him as such director or trustee 

This, perhaps, seems of little 
of the that the 
shares necessary to qualify as director is now fixed 
But it is 


whether a raising of this standard of qualification 


in his own right. 


moment in view fact number of 


at one, well worth consideration, 
to a greater pecuniary interest in the company 
whose interests are to be contided to the manage- 
ment of the director or trustee should not be pro- 
vided for, particularly in the case of financial in- 
stitutions. The French law provides for a deposit 
with the company, by every director or trustee, of 


his qualifying stock, which is non-transferable dur 


ing his term of office. To require of directors and 
trustees such a slight pledge or integrity as this 
would probably not bear heavily on any. There 
should, of course, be no attempt to tie up the stock of 
directors, who at the same time may be large stock- 
holders in the concern which they are managing, or 
to tie their hands in any way in regard to their 
private interests. For while, in rare cases, as where 
a majority stockholder is trying to ‘* freeze out” his 
fellow stockholders, such persons can afford to over- 
look the injury which wrecking the company will 
work to their stock, in view of the far greater 
plunder a successful fraud will yield them, it is, 
nevertheless, more often, «und in nearly ali cases, 
true that the fact that substantial and wealthy men 
have large sums invested in the stock of companies 
of which they are directors, gives others confidence 
in their management; because it is realized that un- 
wise or careless management, resulting in loss to 
the company, will bear far more heavily upon them 
than upon the lesser stockholders. The idea is not 
to propose a Quixotic remedy forimaginary dangers, 
but a practical means of curing actual defects, and 
it is submitted that there is nothing in this proposed 
differentiation of directors — this bicameral system 
of corporate management — that could bear heavily 
on honest directors, or that would deter what we 
have called business experts from giving the benefit 


of their experience and knowledge to compa- 





nies in which they are interested. Provisions 
should be made for the recording of a_ pro- 
test by a dissenting director or trustee against 
fraudulent, negligent or wasteful acts in the manage- 
This could readily be made 


available to any director who reasonably appre- 


ment of a company. 
hended injury to corporate interests, and such 
dissent, with a sworn statement of the circumstances 
calling for it, mailed to stockholders of record and 
filed with the secretary of state, couid serve the 
double purpose of limiting such director's liability 
for the threatened injurious acts and of apprising the 
shareholders of the threatened injury. 

To prevent malicious injury to a corporation by 
i minority director or trustee, the filing or mailing 
of such a statement, maliciously and without reason- 
able cause, could be made a misdemeanor. 

ry. 
Waar AMENDMENTS TO OUR STATUTES WOULD SUCH 
A SCHEME REQUIRE? 

A ecarefal examination of the General Corporation 
Law and the Stock Corporation Law convinces me 
thatthe amendments necessary to carry the above sug- 
gestions into operation would be few and simple — 
I do not think it proper to set them forth here. 

At first sight it appears like a revolutionary 
change, but, in reality, it is not such. The courts 
already differentiate corporate directors, and hold 
them to varying degrees of liability, according to 
their 


activity of function. Thus I suggest nothing 


more than an embodiment in our statute books of 
rules 


now disputes, and the addition of such efficient 


of equity, the reasonableness of which no one 


modes of procedure as shall afford speedy redress 
for the injuries which stockholders and those deal- 
ing with the corporations, as well as the public, 
And the 
doing lies chiefly in the fact that stockholders may 
have the means of definitely knowing the degree of 


may have sustained. advantage of so 


care they are entitled to expect from those to whom 
they have entrusted the management of their in- 
terests, and the degree of accountability to which 


they may hold them. 
= em 


LIMITATION OF ACTIONS—PERSONAL INJURIES TO 
WIFE—JOINT AcTION.—The fact that a wife who 
has sustained personal injuries during the disability 
of coverture elects to sue upon her cause of action 
before the disability is removed, and to that end 
necessarily joins her husband as nominal plaintiff, 
does not operate as a waiver of the exception in 
her favor, contained in the statute of limitations ; 
and she may bring such suit any time during cover- 
ture, even though the husband’s separate cause of 
action would be barred. (Fink v. Campbell, [U. 8. 


C. C. of App.], 70 Fed. Rep. 664.) 
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STATUTE OF LIMITATIONS - INTERPRE- 
TATION OF SECTION 401, CODE OF 
CIVIL PROCEDURE. 


COURT OF APPEALS—JANUARY 28, 1596. 
Perer Harr, respondent, v. Isaac L. Kip, 
appellant. 

Under section 401 of the Code of Civil Procedure, provid- 
ing that, if a party departs from and resides without the 
State for a year or more after the cause of action has 
accrued, such time shall not be included in the time 
limited for the commencement of the action; it must be 
shown, in order to bring the case within the operation of 
the section, that the party was absent from the State for 
more than one year, and that he had taken up his abode 
at some particular place without the State, with the in- 
tention of making it his home while absent, and actually 
resided there. 

A person who has a residence and domicile in this State and 
departs as a traveler on business or pleasure to another 
country, remaining absent for a year or more, does not 
thereby acquire a residence or reside in that country 
within the meaning and operation of the statute. 


PPEAL from a judgment of the General Term, 
First Department, affirming a judgment 
entered upon the report of a referee. 


Isuae L. Miller for appellant. 
John R. Farrar for respondent. 


O’Brien, J.—The plaintiff has recovered upon a 
claim for services as janitor of a building belonging 
to the defendant. It is alleged that the services 
commenced May 1, 1879, and continued until March 
1, 1890, when they terminated. The services were 
rendered, as the plaintiff claims, under an agree- 
ment between the parties whereby the plaintiff was 
to be paid $20 per month. 

This action was commenced on the 17th of Feb- 
ruary, 1893, and one of the defenses interposed is 
the Statute of Limitations. There was also a gen- 
eral denial and an allegation of payment. The 
plaintiff, during all the time, had apartments in the 
building without rent, but the defendant denied 
that he had employed him as the janitor, or that he 
owed him anything forservices. From the plain- 
tiff's own statement he made no demand of 
the defendant for any compensation for his 
services during a period of nearly fourteen 
years, though his pecuniary circumstances were 
such as would naturally stimulate him to be- 
come possessed of the fruits of his labor. 
On the supposition that the plaintiff had a valid 
claim against the defendant for his monthly wages, 
it is somewhat difficult to understand his forbear- 
But the 
referee has given credit to the plaintiff's testimony 
and the General Term has approved his findings, 


ance to even ask for their payment. 


and hence we have no right to inquire into the 
merits of the claim. The defendant's testimony is 
so general, and his silence as to the exact nature of 





his defense, whether payment or the absence of any 
obligation to pay, so inscrutable, that the referee 
had but little to act upon save the testimony of 
the plaintiff, which we cannot say that he was 
bound to discredit. 

But we think that the learned court below and 
the referee failed to give proper effect to the de- 
fense of the Statute of Limitations. As to any claim 
that accrued to the plaintiff more than six years 
prior to the commencement of the action, that is to 
say prior to the 17th of February, 1887, the statute 
was, prima facie, a bar. In order to avoid this, in 
whole or in part, the plaintiff proved and the 
referee found that the defendant was in Europe 
from May 28, 1890, to November 23, 1892. It ap- 
pears that he went to Europe frequently during the 
period covered by the plaintiff's claim, but on this 
occasion he was absent longer than usual. During 
all this time, and for many years before, the de- 
fendant had a residence and place of business in 
the city of New York, and on the bare proof that 
the defendant on this occasion went to Europe and 
remained absent for about two years and a half, 
the referee made a finding that he resided out of 
this State. Neither the evidence nor the finding 
discloses in what particular part of the world out- 
side this State the defendant resided during his 
absence, and upon the assumption that he was a 
mere traveler, as he doubtless was, it would be im- 
possible to do so. 

Upon these facts it was found as a conclusion of 
law that the operation of the statute upon the plain- 
tiff’'s cause of action was suspended during plain- 
tiff’s absence, under section 401 of the Code, which 
reads as follows: 

‘If after a cause of action has accrued against a 
person he departs from and resides without the 
State ww/ remains continuously absent therefrom 
for one year or more, * * *_ the time of his ab- 
sence * * * is not a part of the time limited 
for the commencement of the action.” 

It will be observed that, in order to bring a case 
within this section, as amended in 1888, the defend 
ant must depart from the State after the cause of 
action has accrued. He must also be not only con- 
tinuously absent from the State for more than one 
year, but he must reside without the State. All these 
elements must concur in order to suspend the opera- 
tion of the statute. The defendant, beyond all doubt, 
had a domicile and residence in the city of New 
York, and the only proof of residence out of the 
State that was before the referee was that he de- 
parted for Europe on a certain day and returned 
upon another, more than two years afterwards. He 
was certainly absent, but there was no other proof 
that during such absence he acquired a residence 
or resided elsewhere. The distinction between 
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domicile and residence has no application to the 
It may not have been necessary for the plain- 
till to show that the defendant had changed his 


Cuse, 


domicile, but it was necessary to show that he re- 
sided without the State, and that fact was not es- 
stablished by mere proof of absence. A person 
who has a residence and domicile in this State, and 
departs as a traveler for business or pleasure in an- 
other country, does not by his absence acquire a 
residence or reside in that country. He must while 
so absent at least take up his temporary abode at 
some particular place with the intention of making 
it his home while so absent, and actually reside 
(Dupuy v. Wurtz, 53 N. Y. 556; People v. 
Platt, 117 N. Y. 159; De Meli v. De Meli, 120 N. Y. 


185.) 


there. 


Neither a residence nor domicile is acquired by ¢ 
mere visitor from this country traveling from place 
to place in Europe, all the time intending when the 
purpose of the journey is satisfied to return to his 
home here. So far as the record shows the defend- 
ant’s absence was for no other purpose, and was not 
accompanied by any of the circumstances or condi- 
tions necessary to constitute residence elsewhere. 
While absent he was a mere sojourner in another 
country, or in many countries, but his residence in 
every legal sense of the term was in New York. 
Although he was not actually within the State for 
more than two years, the plaintiff's right to serve 
process upon him was not for a moment suspended, 
since sections 435 and 438 of the Code provide for 
such a case. In order to bring the case within the 
statute the defendant must reside without the State, 
and we cannot perceive that the courts below have 
given any effect whatever to that word, since the de- 
cision proceeded upon the ground that absence was 
sufficient to suspend the operation of the statute. 
The residence of a party is presumed to be where 
his domicile is, though he may be temporarily ab- 
sent, until some facts are shown to change the pre- 
sumption, or to justify a finding that he has taken 
up another residence elsewhere. In this case no 
proof was given from which it could be found that 
the defendant resided at any other place than that 
of his domicile, and hence, a material finding of 
The stat- 


ute, however, was not interposed as a defense to 


the referee is unsupported by evidence. 


the whole claim, but only to that part of it in ex- 
cess of the sum of $720, and to that extent only 


can the judgment be said to be erroneous. 


The judgment should be reversed and a new trial 
granted, costs to abide the event, unless the plaintiff 
stipulate to réduce the recovery to $720, with in- 
terest from March 1, 1890, and, in that event, the 
judgment, as so modified, should be affirmed with- 
out costs to either party. 


Alleconcur. Judgment accordingly. 





SPEECH OF ARTHUR JAMES BALFOUR, 
FIRST LORD OF THE TREASURY. IN LON- 
DON. JANUARY 15, 1896. 


| turn from the continent of Africa tothe continent 
of America, and Lask you to turn your atten- 
tion for avery few minutes to the embarrassments 


and controversies which have recently arisen in that 
continent in connection with a boundary dispute, 
which has now dragged its slow length along, de- 
cade after decade, between us and the Republic of 
Venezuela. In itself, as you well know, this ques- 
tion would not have engaged all your attention, 
and would not have seemed in any way a matter of 
first-rate importance, had it not been for the views 
expressed and forthe action taken by the govern- 
You will 
ask, naturally enough, what interest, what direct 
interest, have the United States of America in the 
discussion upon this boundary question which con- 
cerns not North America but South America, and 


ment of the United States of America. 


which is removed from the United States of America 
The 
answer to that question is that the American gov- 


by hundreds of miles of land and water? 


ernment and sections of the American people seem 
to entertain the suspicion that in the action we have 
taken with regard to Venezuela we have run counter 
to the doctrine long celebr ated in the New World 
as the Monroe doctrine. 

What What 
doctrine expressed by President Monroe now some 


is the Monroe doctrine ? is the 
70 years and more ago? It was a doctrine with 
which we at the time, the British government of 
the day, heartily concurred, and it was directed 
the 
which desired to intervene in the domestic affairs 


against action of certain European powers 
of the South American States, and to impose upon 
them a form of government from the outside; and 
the Monroe doctrine, as expressed by President 
Monroe, really in substance amounts to this—that 
America, North and South, is no longer to be re- 
garded as a field for European colonization, and 
that European nations are not to be regarded as 
having a title to interfere in the domestic affairs of 
States situated in the New World. The British 
government, as I have told you, of President Mon- 
roe’s days not only concurred in that, but gave it 
their active support, and T have yet to learn that 
upon of this doctrine the British 
government have ever altered their minds. I do 
not believe that if you were to ransack England 
from end to end, that if you were to look into the 
office 
through the two generations which have passed 
away President Monroe’s message, if you 
were to look among ministers, among the ordinary 
public, among even the crotcheteers or the lunatics, 
you would find one single individual who ever 


the substance 


most private memoranda of the foreign 


since 





et et 


tx. 
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desired to see what is called the “forward 
policy” adopted by Great Britain either in 
North or South America. We are content, and 
have always been content, both in North 
America and in South America, to do our 
best by the colonies we possess, to do our 
duty both to develop them, and, if need be, to pro- 
tect them. But we have never desired, and we do 
not now desire, either to interfere with the domestic 
concerns of any South American State, or to acquire 
for ourselves any territory that belongs to them. 
Indeed, I believe that if one of those revolutions 
which are said to be not unknown in Venezuela 
were to end in a proposition from the Venezuelans 
themselves that we should add Venezuela to the 
possessions of the British Crown, that we should 
take it under our protection and incorporate it with 
our Empire, though the honor of such a request 
would be highly appreciated, I think the responsi- 
bility would be declined by every British statesman 
to whom it could possibly be made. 

Well, then, if we are absolutely at one both with 
President Monroe and with the great body of 
opinion in the United State of America upon this 
subject, you will ask me what is the quarrel about, 
and I do not know that I should be able to give you 
a very clear or intelligible answer as to exactly 
what it was that was objected to in our course by 
the government of the United States. But, then, I 
will say that our countroversy with Venezuela is, as 
I have told you, a controversy of very old standing. 
It has come before government after government 
drawn from both political parties, and extending 
over generation after generation, and the documents 
connected with it are, therefore, necessarily 
voluminous. We have presented to the country in 
a dispatch which is in the hands, or may be in the 
hands, of all who desire it, the general heads of our 
view of the case, but we are now—I mean the 
foreign office—actively engaged in the labor of com- 
piling and of bringing together every document of 
importance bearing upon the case, and as soon as 
that can be done it shall be laid before parliament 
and before the country. I understand from the or- 
dinary sources of information that the government 
of the United States have appointed a commission 
to investigate the same subject, and surely with all 
this mass of material before the public of both 
countries it will be hard indeed if the common sense 
of the Anglo-Saxon raee is not able to settle any 
puint is dispute without the arbitrament of war. 

But I should not be consulting my own feelings 
in this matter were I to avoid touching upon an- 
other aspect of this controversy with America, 
which, I confess, comes nearer to my heart than 
any technicalities with regard to the Venezuelan 
boundary or the interpretation of President Mon- 
roe’s doctrine. I have been deeply and painfully 





impressed by the different attitude, the different 
mode in which we on this side of the Atlantic look 
at the question of war from that which appears to 
be taken by some sections of the American popu- 
lation upon the other side. To us—I speak for 
myself, and I think | speak for those whom I am 
addressing —the idea of war with the United States 
of America carries with it something of the unnat 
ural horror of a civil war. War with any nation is 
a contipgency to be avoided at almost all costs, ex 
cept the cost of dishonor, but war with the United 
States appears to have an additional horror of its 
own, born of the fact that those whom we should 
be fighting are our own flesh and blood, speaking 
our own language, sharing our own civilization. | 
feel, so far as I can speak for my countrymen, 
that our pride in the race to which we belong 
is a pride which includes every English-speaking 
community in the world. We have a domestic 
patriotism as Scotchmen or as Englishmen or as 
Irishmen, or what you will. We have an Im- 


perial patriotism as citizens of the British Empire. 


But surely, in addition to that, we have also an 
Anglo-Saxon patriotism which embraces within its 
ample folds the whole of that great race which has 
done so much in every branch of human effort, and 
above all in that branch of human effort which has 
produced free institutions and free communities. | 
have sorrowfully to admit that this view does not 
seem as yet to be shared by the English-speaking 
people in the United States of America. Large sec- 
tions of them, at all events, if I may judge from 
the reports in the newspapers — which is all that 
[have to judge by — large sections of them seem 
to regard a war with this country as a thing to be 
lightly indulged in, an exhilarating exercise, a 
gentle national stimulus. To me that is a terrible, a 
distressing, and a horrible point of view, and I do 
not believe, and [ will never believe, that it is the 
point of view that will be permanently adopted 
by any large section in the United States. We 
may be taxed with being idealists and dreamers 
in this matter. [ would rather be an idealist 
and a dreamer; and I look forward with confi- 
dence to the time when our ideals will have be- 
come real, and our dreams will be embodied in 
actual political fact. It cannot but be that 
those whose national roots go down into the 
same past as our own, who share our language, 
our literature, our laws, our religion — everything 
that makes a nation great—and who share in sub- 
stance our institutions —it cannot but be that the 
time will come when they will feel that they 
and we have a common duty to perform, «a 
common office to fulfill among the nations of the 
world. The time will come, the time must come, 
when some one, some statesman of authority, more 
fortunate even than President Monroe, will lay down 
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the doctrine that between English-speaking peoples 
war is impossible, and then it will be seen that 
every man who by rash action or hasty word makes 
the preservation of peace difficult, or it may be im- 
possible, has committed a crime, not only against 
his own country, not only against that other country 
to whom he has invited war, but against civilization 
itself. 
party ever have the responsibility of that crime 


May no English statesman and no English 


heavy upon their souls! 


[ have been almost inevitably compelled to dwell 
to-night upon topics, disquieting topics. topics it 
may be full of difficulty and of menace for the 
future; but think not, [ beseech you, that I at this 
moment take a pessimistic view of the future of the 
I do 
that public opinion on either side of the Atlantic 
or in Europe will permit the outbreak of a war 


country. Speaking for myself, not believe 


I would not have 
you, therefore, leave this room under the impres- 
sion that Tama prophet of evil things, or that I 


whose end no man can foresee. 


look forward to dark days for the Empire of which 
That is not We, after 
all, have no cause of quarrel that I can discover 


we are citizens. the case. 
with any nation, large or small, powerful or insig- 
nificant, upon the face of the world. 

We not to 
interest or 
State 


We desire 


no man’s territory, wish interfere 


with any present any legitimate 


Our 
suffi- 
That will tax our energies to the 


ambition which any may possess. 


own work within our own sphere is 


cient for us, 
utmost, and that will supply to statesmen all the 
material which they may require for the most ener- 
getic labor for the development of Britain and of 
But if 


war should come, which I do not believe — I do not 


the British Empire. it needs must be that 
think that it is a contingency of which we have at 
the present moment any special reason to be afraid 

the British Empire is not like the Spanish Em- 
pire of the 17th century, a helpless hulk lying upon 
the waters, tempting depredation by its wealth, 
but unable by weakness to beat off the depredators. 
No, gentlemen, there never was a moment, I believe, 
in the recent history of this country when the Brit- 
ish Empire was a better fighting machine than it is 
at the present time. The energetic efforts of suc- 
cessive Governments principally of the Unionist Gov- 
which 1886 and 1892, 
and the Home Rule Government which succeeded 


ernment existed between 
them between 1892 and 1895, chiefly through their 
efforts in the last decade or more, an addition has 
been made to the fighting power of the Empire, of 
which the Empire itself, 1 believe, is unaware. | 
do not think that this force will be called upon to 
act, but if by any mischance—if by the madness of 


peoples or the ambition of rulers—it should unhap- 


pily be that we have again to do what our fore- 





fathers did before us —namely, to fight for our coun- 
try-—I do not believe for one instant that we shall 
be found unprepared, or that the result of that con- 
test will be other than it has been in the past, or 
that we shall come out of it with diminished glory 
or diminished power.-—London Times, Jan. 16, 1896. 
— nates 
REVISION OF THE CODE BILL NOW 
PENDING BEFORE THE NEW YORK 
LEGISLATURE. 


An Acr to provide for the revision of the rules 
and condensation of the statute relative to civil 
procedure in the courts of this State. 

The People of the State of New York, represented in 
the Senate and Assembly, do enact as follows: 

Srcrion 1. The chief judge of the Court of Ap- 
peals and the presiding justices of the Appellate 
Division of the Supreme Court are authorized to 
select three members of the bar to revise the rules 
of the courts and recommend in what respect 
existing statutes, relative to civil procedure can be 
reduced to rules, and suggest the necessary revision 
and condensation of such statutes occasioned 
thereby. 

Secrion 2. The rules so to be drafted, upon re- 
ceiving the approval of a majority of the number of 
judges having the power of selection under the 
preceding section, shall be presented to the judges 
of the Court of Appeals and the convention of 
justices of the Supreme Court for action thereon. 
The statutes so to be drafted shall be presented to 
the Legislature upon receiving like approval. The 
persons so designated shall complete their work 
and make their final reports within two years from 
the time this act shall take effect. 

SECTION 3. 
per year shatl be allowed for necessary clerical ser- 
vices and expenses. Such sum shall be paid on 
the certificate of the chief judge of the Court of 
Appeals. 

Srecrion 4. Chapter 1036 Laws of 1895, and all 
acts or parts of acts inconsistent herewith are hereby 


The sum of three thousand doilars 


repealed. 
Section 5. This act shall take effect immediately, 


* as 


MICHIGAN BAR ASSOCIATION. 


M\HE annual report of the Michigan Bar Association 
has just been received and contains many in- 
teresting papers and reports of committees. 

The next annual meeting of the association will 
be held on May 13th and 14th, 1896, at Grand 
Rapids. The committee on legislation and law re- 
form will report a completely revised set of rules of 
practice both in law and in chancery, and are now 
engaged in the work of preparing their report. The 





96 


THE ALBANY LAW JOURNAL. 





committee invites suggestions from the members of 
the association on the subject of practice, and cor- 
respondence may be addressed to C. L. Collins, 
Bay City, Mich. 

It is announced in the annual report that the as- 
sociation will be favored with any address by the 
Hon. J. Newton Fiero, of Albany, N. Y., and says 
“Mr. Fiero is the leader in law reform in that State, 
is dean of the Albany Law School and was presi- 
dent for two years of the New York State Bar 
Association. He is considered by many to be the 
natural successor of David Dudley Field in the 
work of codification and kindred branches of law 
reform, and his address will undoubtedly be of 
great interest to Michigan lawyers.” 


a 


Rew Books and Aew Lditions. 


THe Laws oF COLLATERAL AND Drrecr INHERIT- 

‘ ANCE, LeGAcy AND Succession Taxes. Sec- 
ond edition. By Benjamin F. Dos Passos, late 
Assistant District Attorney of New York 
county. 

This work embraces all American and many Eng- 
lish decisions on this subject with forms for practice 
under the New York State statutes and an appendix 
giving the statutes of New York, New Jersey, 
Maine, Massachusetts, Ohio, Maryland, California 
and Illinois. The recent passage of statutes similar 
in many respects to those now in force in the State 
of New York, in the States of Maine, Massachusetts, 
Ohio, Illinois, California, Connecticut and New 
Jersey has been one of the primary reasons for the 
publication of this work, while the changes in the 
New York statutes since the first edition make this 
later edition most welcome to the active practitioner. 
The present statute taxing collateral heirs was passed 
after the first edition was issued, while the develop- 
ment of the system during the last five or six years 
has been tremendous. The great experience of the 
author has rendered him capable of writing such a 





work as few others could properly edit, and he cer- | 


tainly appreciates thoroughly all the present system. 
The work is divided into eight chapters on the His- 
tory of Taxes, the Nature of the Tax and its Con- 
stitutionality, Exemption, Assets of Resident and 
Non-Resident Decedents, Appraisers, Vested and 
Contingent Assets, Surrogates, District Attorneys 
and other officers who have Duties and Powers un- 
der the Statutes, while chapter eight deals with 
Remedy and Practice. Following this is an ap- 
pendix of the statutes of the States already men- 
tioned, and the last part of the work deals with the 
forms most generally used in practice under the New 
York Statutes. The table of cases shows an im- 
mense amount of research by the author, while we 
are particularly pleased with the index, which is 
very full and which gives easy access to the book. 


This part of the book is always welcome to lawyers, 
and the thoroughness with which the entire work is 
finished makes this book a valuable addition which 
will be warmly received by the members of the bar. 

Published by the West Publishing Company, St. 
Paul, Minn. 


AMERICAN Strate Reports, Vou. 45. 
This last volume of selected decisions from the 
Cali- 
fornia, 154 Illinois, 137 Indiana, 88 Iowa, 54 Kansas, 
80 Maryland, 101 Michigan, 56 Minnesota, 53 Mis- 
souri, 145 New York, 166 Pennsylvania State, 94 
Tennessee, 10 Washington and 38-39 West Vir- 
ginia. The work is published in its usual excellent 


courts of last resort contains cases from 101 


form and the selection of cases seems to be most 
happy and choice. 

Published by Bancroft-Whitney 
Francisco, Cal. 


Company, San 


MEDICINE AND 
A. Witthaus, 


LEGAL JURISPRUDENCE, FORENSIC 
ToxitcoLocy. Von. 3. By R. 
A. M., M. D., and Tracey C. Becker, A. B., 
LL. B., with the collaboration of many other 
distinguished lawyers and doctors. 

This work is concluded with the present volume 
and is certainly the largest enterprise of its kind 
The 
contains chapters on Vision and Audition in their 
by J. H. 
Medico-Legal Aspect of Insurance, by D. Murray 


that has been undertaken. present volume 


Medico-Legal Relations, Woodward ; 


and G. J. Edwords; Insanity in its Relations to 
Medical Jurisprudence, by E. D. Fisher; Mental Un- 
soundness in its Legal Relations, by Tracy C. Becker ; 
Care and Custody of Incompetent Persons, by Good- 
win Brown, one of the Commissioners of Lunacy of 
New York State. The and skiil which has 
been expended on this work is tremendous, and the 
third volume is, if anything, better than either of 


eare 


its predecessors, The illustrations in the work giv- 
ing the types of persons afflicted with different 
kinds of insanity are, perhaps, as interesting to the 
student of this subject as to the physician and law- 
yer. The carefulness observed in the preparation 
of this work and its great legal and medical value 
will undoubtedly be early recognized and appreci- 
ated by the public. The work is prepared in the 
most practical way; its authors are men of note and 
specialists in the study of the subject on which they 
write, and the third volume, like the two preced- 
ing volumes, shows that the work is to-day the best 
one of its kind that has ever been offered to the pub- 
lic. There are so many special features of the work 
that it is impossible to note either their worth or call 
attention to them in detail. We can hardly say more 
than that there is within the pages of this work the 
result of patient research, careful examination, long 
experience and a tremendous amount of energy and 
ability. Published by Willimam Wood & Company, 
New York city. 
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The Albany Law Journal. 


ALBANY, FeBRUARY 15, 1896. 


Current TZopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of THz ALBANY Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THz ALBANY Law 
JouRNAL CoMPANY.] 


Ws: publish in this issue of the LAw JouRNAL 
Van article which we know will be received 
with great interest by lawyers throughout the 
country, as it touches upon a subject which is 
pertinent to all lawyers who wish for the best 
interests of their clients, and the greatest pos- 
sible benefit to their profession. ‘The proced- 
ure in this country, in every State is about as 
complicated as it possibly can be, and lawyers 
feel assured that their best interests lie in the 
simplest possible manner of procedure which 
will allow more people to become litigants, but 
The 


great trouble with the lawyer nowadays is, that 


produce less litigation in each case. 
he does not look ahead, and so does not see that 
failure to conform the law of procedure to 
business methods is rapidly driving business 
men to any relief other than that given by law. 

The paper which we have spoken of, and 
which we cannot speak of too highly, is one on 
the civil procedure in England by Elbridge L. 
Adams, Esq-, of Rochester N. Y. Mr. Adams 
is a member of the New York State Bar Asso- 
ciation, and a member of its committee on law 
reform, and is, besides, one of the cleverest and 
brightest lawyers in Rochester. His paper re- 
veals a thorough appreciation of the subject, 
He be- 


gins by showing the large number of cases 


and cannot be too highly spoken of. 
which are yearly decided by the appellate 
courts, and which deal with little besides ques- 
tions of practice. He then gives a most inter- 
esting review of the Judicature Act in Eng- 
land, with many interesting quotations from 
distinguished English jurists and judges in 
regard to its workings, and also traces many 
of its amendments. Mr. Adams the 
size of the act and its general scope, and 


shows 





most wisely concludes that the best system 
which has been suggested is the one in Eng- 
land, where all provisions relating to practice | 


Vou. 53 — No. 7. 


are to be found in the rules of court. He also 
very properly remarks that the courts, and not 
the Legislature should regulate judicial pro- 
ceedings. ‘This is very true, and would tend 
to prevent the almost endless amount of amend- 
ments of the Code of Civil Procedure which 
are presented each year. The object of the 
English rules is evidently to provide the best, 
quickest and simplest method of bringing be- 
fore the court the merits involved in any par 
ticular case, and not, as has been stated, “to 
prevent courts from doing justice.” 

We cannot speak too highly of the paper 
written by Mr. Adams, and trust that the earn- 
est work which he has put in this article will be 
appreciated, and that many of his suggestions 
will be followed in the hoped-for revision of 
the Code. 

‘The decision of the Court of Appeals in the 
case of Hart v. Kip expounds one feature of 
the law of limitations of the State of New York 
in such a way as to practically require amend- 
In that case the 
court held that in order to bring a case within 


ment by the Legislature. 


the scope of section got of the Code, suspend- 
ing the running of the statute of limitations 
during absence from the State it must be shown 
that the party was continuously absent for more 
than a year, or at least that he had taken up his 
temporary abode at some particular place with 
the intention of making it his home and actu- 
ally residing there. It appeared in the case 
that the defendant, who was domiciled in New 
York, had been in Europe for two years; but 
as there was no proof which showed in any way 
that the defendant had acquired a specific 
place of residence abroad, the Court of Ap- 
peals held that the statute of limitations ran in 
his favor during the period he was without the 
country. The court also calls attention to the 
word “reside ”’ in the statute, and suggests that 
the General Term, in deciding this term, did 
not properly regard the meaning of the word. 
This, however, does not seem to have been the 
case, as, in the opinion of Judge Van Brunt, 74 
Hun, 12, on this point, we perceive that the 
learned judges of that court were influenced by 
the consideration of an anomalous result, which 
came from the opposite view which the Court 
of Appeals has now taken. Judge Van Brunt’s 
opinion calls attention to the distinction be- 
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, , 


tween “domicile’’ and “ residence”’ in these 


words: 

“A person may temporarily reside out of the 
State while domiciled within the State. And it 
is clear from the language of the Code as it now 
obtains that where a person is absent from the 
State for more than a year, he is to be consid- 
ered as residing out of the State within the 
term as used in the statute of limitations. It 
seems to us that the same interpretation as to 
the residence in the statute of limitations must 
be given as obtained in the case of Hanover 
Bank v. Stebbins, 69 Hun, 309, where such 
word was interpreted as used in section 636 of 
the Code to mean the abode or place where one 
actually lives, and not where he is legally domi- 
ciled.” 


We could with greater confidence hold to 
this opinion of the Court of Appeals if section 
401 of the Code had not expressly made the 
showing of some specific place as a residence 
without the State essential to its proof. In 
1888 the amendment changed the word “‘ or” 
to “and,” and added “or if without the knowl- 
edge of the person entitled to maintain the ac- 
tion he resides within the State under a false 
name.” 
doubtedly to exclude from the provision of 
the section persons who have residences with- 
out the State, but constantly come within the 
State. The word “reside” is used, but we can 
not see that any wrong interpretation of. the 
language was made by the presumption that the 
actual absentee of a year was residing somewhere 
without the State, and in such a way carrying 


The object of the amendment was un- 


out the substantial intention of the Legislature. 
If it was the intention of the Legislature to 
pass a statute which did not allow the statute 
to run during the absence from the State of a 
defendant, then the section must he changed 
so that this decision of the Court of Appeals 
will not violate the statute ; but if, however, 
the actual residence must be acquired in order 
that the statute does not run, then the present 
decision is entirely in accord with the intention 
of the Legislature. 
more probable that the reason for the passage 
of the act was to prevent the running of the 
statute against a person who was without the 
State and in such a State that the process could 
not be served upon him. 


It seems to us, however, 





A bill has been introduced in the Legislature, 
and there seems a reasonable prospect of its 
passage, which legislates out of office the pres- 
ent coroners and puts in their place medical 
eXaminers, who are subject to examinations, 
and are to be appointed by the appellate divi- 
sions of the Supreme Court. How honestly the 
present coroners have worked is a matter of 
little moment in the discussion of this measure, 
in view of the fact that the chief advantage of 
the proposed measure over the present system 
is, that it will allow persons of experience to 
perform duties of which they are capable, while 
under our present method it is well known that 
few coroners have any real knowledge fitting 


them for the performance of coroner’s duties. 


The bill wipes out of existence the coroners, 
the coroner’s physician, the coroner’s juries and 
post-mortem examinations. 

It puts in the place of coroners medical ex- 
New 


is to have four medical examiners and 


aminers, who must pass examinations. 
York 
four deputies, and may have an expert patholo- 
gist and an expert chemist. Every other ju- 
dicial district of the State gets one medical ex- 
aminer,and every county gets an assistant medical 
examiner, Kings and Erie getting more than one. 

The appointments are placed in the hands of 
the justices of the appellate division, and they 
The 


State officers, paid by the State, and may get as 


fix the salaries. medical examiners are 


high as $5,000 a year. There may be as many 
The 


county officers, paid by the county. 


as nineteen. assistant examiners are 

An important feature of the new bill is the 
right it gives an arrested person arraigned be- 
fore a coroner, to be represented by counsel. 
Heretofore the interests of the people have 
usually been looked after by an assistant dis- 
trict attorney, the counsel for an accused per- 
son being present only on sufferance. 

A year ago the State Bar Association ap- 
pointed Tracey C. Becker, of Buffalo, to draw 
At 
nearly the same time the State Medical Society 
intrusted a like duty to Prof. R. A. Witthaus, 
of the College of New York. Dr. W. G. Mac- 
donald and Dr. Lewis Balch, of this city, who 
offered the measure of last year, drew the third 
bill. Each of the three bills was intended to 
miss the breakers upon which last year’s measure 


up a bill to abolish the office of coroner. 


was wrecked. 
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The four men got together at the meetings 
here last month and agreed to submit the bills 
to several members of the Supreme Court, 
This was done, and from the three has been 
formed the measure which is about to be intro- 
duced. 

The main provisions of the bill are: 

Section 1.— The office of coroner in the sev- 
eral counties of the State shall be and hereby 
is abolished when the terms of office of the 
coroners in office, at the time this act shall take 
effect, shall expire. 


Section 2. —Coroner’s juries, post-mortem 


€xaminations and coroners’ physicians shall be 
and they are hereby abolished when this act 
takes effect. 

Section 3.— On or before November 1, 1896, 
the Appellate division of the Supreme Court 
for the First Judicial Department, New York 
city, shall appoint four medical examiners and 
four assistant medical examiners and assign 
them or any of them to duty in one or more 
districts in said department, and from time to 
time may reassign them or any of them from 
one district to another temporarily or perma- 
nently, as it may deem best for the public ser- 
vice. Said Appellate division of said depart- 
ment may also, in its discretion, on or before 
said day appoint two other medical examiners 
for said department, one of whom shall be an 
expert pathologist and the other one shall be 
an expert chemist. 

The Appellate division of the Supreme Court 
for the Second Judicial Department shall, on 
or before said day, appoint one medical ex- 
aminer for each judicial district in said depart- 
ment and one assistant medical examiner for 
each county in said department except in the 
county of Kings, in which two assistant ex- 
aminers shall be appointed and assign them or 
any of them, etc. 

The provisions for the third and fourth ju- 
dicial departments are practically the same, 
providing a medical examiner for each judicial 
district and an assistant for each county, and 
permitting the appointment of an expert path- 
ologist and an expert chemist for each depart- 
ment, except that the county of Erie shall have 
two assistant medical examiners. 

The medical examiners and assistant medical 
examiners must be duly licensed and registered 








physicians, and their merit and fitness shall be 
ascertained so far as practicable by examina- 
tions prescribed by the Appellate division. The 
term of office is six years. 

Any medical examiner may be removed at 
any time for cause shown by the Appellate di- 
vision of the judicial department which ap- 
pointed him. To him shall be furnished a 
copy of the charges, and he shall have oppor- 
tunity to be heard. Each must furnish a bond 
of $5,000. 

The appointing justices may also make pro- 
vision for clerical assistance, supplies, and for 
the actual expenses of the examiners and assist- 
ants. 

The bill continues the provision, making it 
a misdemeanor for any peace officer, physician 
or any other person to fail to report to a medi- 
cal examiner or assistant medical examiner 
every case of sudden or accidental death or 
death by violence. 

The medical examiner or assistant examiner 
is to examine into every such death or suicide. 
Zach is empowered to administer oaths, to take 
ante-mortem statements and to take depositions 
and transmit them to the district attorney. If 
he thinks any person responsible for any death, 
he shall report to the district attorney, who has 
power to issue a bench warrant for such sus- 
pected person. Further proceedings are before 
a magistrate in the usual way. 

The person so arrested shall have the right 
to be present in person or by counsel, with not 
more than two registered physicians, at the 
autopsy or post-mortem examination, but no 
person so present shall take part in such ex- 
amination. 

It is especially provided that no medical ex- 
aminer or assistant medical examiner shall act 
as expert witness against the people in any case. 


The Court of Appeals of this State, in the 
recent case of Martin v. New York Life Ins. 
Co., held that a general or definite hiring is 
prima facie a hiring at will, and if the servant 
seeks to make it out a yearly hiring, the burden 
is upon him to establish it by proof; that a hir- 
ing at so much a day, week, month, or year, no 
time being specified, is an indefinite hiring, and 
no presumption attaches that it was for a day 
even, but only at the rate fixed for. the time ac- 
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tually served; and so that a contract to pay the 
plaintiff $10,000 a year salary, payably monthly, 
no time being specified, was a hiring at will, 
and could be terminated by the defendant at any 
time; that the fact that the compensation was 
measured at so much a year did not make the 
hiring for a year, and the plaintiff being dis- | 
charged before the end of the year could only 
recover for the time actually served. The 
court said : 

“The learned counsel for the plaintiff argues 
that a general hiring means, as matter of law, 
an employment from year to year, and insists 
that his proposition is sustained by the decision 
of this court in Adams v. Fitzpatrick, 125 N. 
Y. 124. 

“The case cited does not decide the point 
in question, although certain expressions in the 
opinion and reference to English cases might 
seem, upon a casual reading, to justify a con- 
trary contention. 

“ The referee found, however, that the par- 
ties originally contemplated a hiring for a year, 
and this court held that on the continuation of 
the employment after the expiration of the year, 
without further agreement, it would be pre- 
sumed that the parties had assented to renew 
the contract for a like period. 

“The present condition of the law as to the 
legal effect of a general hiring is thus stated by 
Mr. Wood in his work on Master and Servant, 
second edition, section 136, as follows: ‘In 
England it is held that a general hiring, 
hiring by the terms of which no time is fixed, is 
* * * With us the 


rule is inflexible that a general or indefinite hir- 


ora 
a hiring by the year. 


ing is prima facie a hiring at will; and if the 
servant seeks to make it out a yearly hiring, the 
burden is upon him to establish it by proof. A 
hiring at so much a day, week, month or year, 
no time being specified is an indefinite hiring, 
and no presumption attaches that it was for a 
day even, but only at the rate fixed for what- 


ever time the party may serve. * * * A 





contract to pay one $2,500 a year for services 
is not a contract for a year, but a contract to 
pay at the rate of $2,500 a year for services act- | 
ually rendered, and is determinable at will by 
either party. Thus it will be seen that the fact 
that the compensation is measured at so much 
a day, month or year, does not necessarily make | 
such a hiring a hiring for a day, month or year, | 


| gestive of very much. 


but that in all such cases the contract may be 
put an end to by either party at any time, un- 
less the time is fixed, and a recovery had, at 
the rate fixed for the services actually ren- 
dered. The decisions on this point in the 
lower courts have not been uniform, but we 
think the rule is correctly stated by Mr. Wood, 
and it has been adopted in a number of States. 
Evans v. St. L.I. M. & S. Ry. Co., 24 Mo. 
App. 114; Finger v. Brewing Co., 13 id. 310; De 
Briar v. Minturn, «Cal. 450; Haney v. Cald- 
well, 35 Ark. 136, 168; Prentiss v. Ledyard, 28 


Wis. 131. 


Perhaps nothing could be more entertaining 


as well as instructive than the comments in the 
Times (London) on the speech of Mr. Cham- 
berlain, colonial secretary, who is considered 
one of the cleverest and brightest men now be- 
fore the English people. It is particularly 
pleasing to note his words of kindly feeling 
towards the United States and to see the mode- 
ration and common sense which prompted him 
to speak in such a way in regard to the Vene- 
zuela question and of the policy of Great Brit- 
ain in the other diplomatic matters which have 
Most 


interesting, perhaps, to lawyers is the speech 


been recently engaging her attention. 
4 a”""s rr 


and comments thereon, a matter of charming 
study, because the lawyer appreciates most 
clearly the qualities which are apparent in the 
words which are uttered. The article we refer 
to is as follows: 

““By way of recreation after the unremitting 
labor of late-entailed upon him at the colonial 
office, Mr. Chamberlain on Saturday reviewed 
our position abroad and in the colonies in a 
brief but weighty address delivered in Birming- 
ham. It is just such a speech as the English 
people love at all times to read—clear, reso- 
lute, good humored, and buoyant with confi- 
dence in the nation and in its traditional policy. 
At the present moment it is doubly welcome. 
It tells us nothing that is new, either as to the 
facts of the situation or as to the way in which 
That, of 


course, is one of the ordinary conditions under 


ministers propose to deal with them. 


which ministerial utterances on such topics are 
possible from public platforms. Still it is sug- 
It will tend to confirm 
the general feeling of hopefulness with which 


the British people regard the situation, not- 
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withstanding the shadows that still linger in 
some quarters of the sky. After expressing 
the just satisfaction felt by the country at the 
creditable and workmanlike manner in which 
the recent operations in Ashanti were carried 
out, and paying a hearty tribute to the services 
of Sir Francis Scott and to ‘the discretion and 
statesmanship’ displayed by Mr. Maxwell, Mr. 
Chamberlain went on to disclaim any special 
merit in the ministry who directed the expedi- 
tion. They have carried out, he declared, the 
intentions of their predecessors. It is in the 
continuity of our foreign and colonial policy, 
revealed by such incidents as these, that the 
secretary like all 


foundation of our 


for the colonies, true 


statesmen, sees the sure 


Imperial power. ‘The principle is invaluable 
at all times. When the atmosphere of foreign 
politics is untroubled, it secures the steady and 
progressive development of our colonies and 
dependencies. In the day of stress and dan- 
ger it compels all the world to see that the 
ministers of the Queen are also the executives 
of the British people, who speak with their 
voice, and can at need command their resources 
The 


and the dangers which from time to time we 


and their armed. strength. difficulties 
are called upon to confront, and of which our 


late troubles are an example, are rarely the 


fault of individual ministers or governments. 
They are, as Mr. Chamberlain well said, the 
“necessary 


incidents’ of empire. They are 
the results of our policy pursued through a 
long course of years, a policy to which we are 
irrevocably committed and from which we can- 
not now go back, even if we would, without the 
downfall of our greatness, and, perhaps, with- 
out the ruin of our State. It has so happened 
that a good many of those difficulties seem to 
have come to ahead all at once. Had 


ters been to blame the country would have 


minis- 
blamed them. But the country has done noth- 
ing of the sort. It has seen, as Mr. Chamber- 
lain sees, that these difficulties are ‘ necessary 
incidents 


, 


of the system it has sanctioned and 
by which it is resolved to stand. It recognizes 
Britain’s tradi- 
tional policy, and it is satisfied that they will 


in them the results of Great 
be dealt with, as Mr. Chamberlain declares 
they will be dealt with, ‘according to the tra- 


ditional lines of that policy.” The immediate 





effect of the outbursts to which we have been 
suddenly exposed has been to draw the whole 
nation closer together, to determine them to 
increase their preparations for defense, and to 
bring to them once more abundant proofs of 
the affection and the loyalty of their children 
That is the chief result. 
Mr. Chamberlain ob- 
with France has been 
signed of a very conciliatory kind. Good rela- 


beyond the seas. 
Atthe same time, as 
served, a convention 


tions with our nearest neighbors are, no doubt, 
an object which we always wish to secure. In 
this seems uncertain 
whether we have not been a little too generous 
in our desire to attain it. 


instance, however, it 


Upon the unhappy controversy which has 
arisen between us and the United States the 
secretary for the colonies spoke with feeling 
and good sense. ‘The family ties by which Mr. 
Chamberlain, like many more Englishmen, is 
connected with that country are well known. 
He has visited America; he has many friends 
amongst her leading citizens; he is acquainted 
with the President himself, to whose high char- 
acter for straightforwardness and honorable 
dealing he cheerfully bore witness. Looking 
back upon the past few weeks, he says, “ For- 
tunately we have both had time for ‘ reflection,’ 
for reflection has brought with it more knowl- 
edge and understanding of the grounds of the 
dispute. It is doubtless true, as Mr. Chamber- 
lain stated, that, at first, people in this country 
felt themselves reluctantly driven to the con- 
clusion that the American government wished to 
force a quarrel upon them, They knew that they 
were quite innocent of any just grounds of of- 
fense, and the very consciousness of their inno- 
cence rendered it difficult for them to compre- 
hend how the charges urged against them could 
be urged in good faith. They knew that they 
had not the remotest intention of impugning the 
Monroe doctrine —a doctrine which, as Mr. 
Chamberlain remarked, was actually based ona 
suggestion made by Mr. Canning — and they 
knew that they had treated Venezuela with long 
suffering and generosity. ‘Time is a healing 
god,’ and time is enabling us to appreciate bet- 
ter each other’s positions. It has become clear 
‘all that is best in the United 
recoils with horror from the notion 
There are, indeed, ppli- 
ticians who act as though they were not 


to us that 
States’ 
of a fratricidal war. 
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averse to such a calamity, but the telegrams of 
our New York correspondent daily tend to 
make it more certain that, except perhaps in 
the West, the advocates of so wicked a policy 
have but little solid support. One incident 
which undoubtedly created a bad impression 
in this country is satisfactorily explained by 
our correspondent to-day. It seems that the 
nomination of Mr. Coudert to a seat on the 
Venezuela commission was made in ignorance 
of the speech which he had delivered prejudging 
—as it seemed to Englismen—the case he was 
to investigate. ‘The American government and 
the American people, on the other hand, have 
had ample proof from the speeches of respon- 
sible ministers, like Mr. Balfour and Mr. Cham- 
berlain, and from the tone of the press of all 
parties and complexions, that our sole purpose 
is to assert our just rights to what we lawfully 
possess. 
reasons to believe, has not been tendered in 
vain. Blood, after all, is thicker than water, 
as Senator Wolcott proclaimed, and there can 
be no sort of doubt that on this side of the 
ocean “the kindly and friendly purpose” now 
entertained, as our correspondent affirms, by 
the president, will be more than reciprocated. 
The attitude at this moment of the two peoples 
toward the Armenian question demonstrates in 
a striking way how close is the affinity between 
them, and how wide the 
separates them from all other powers. 
indeed, to be expected that America will so far 
depart from the sagacious principles of Wash- 
ington’s farewell message as to draw her sword 
on behalf of the victims of Turkish misrule. 
But the American people are the only people 


That proof, there are the best of 


difference which 


It is not, 


except ourselves not, perhaps, wholly incapable 
of making war on behalf of the oppressed with- 
out regard to national interests. The idea that 
America favors Russia’s intervention is dis- 
missed by our correspondent with contempt. 
Russia not improbably has established good re- 
lations with Turkey on the understanding that 
she will be no party to other than platonic re- 
monstrances over the grievances of ‘Turkey's 
subjects. That, as has been rumored, she has 
done more seems extremely unlikely. The 
treaty of Unkiar Skelessi did not work out 
very satisfactorily. The conclusion of a simi- 
lar treaty now would lead all Mussulmans to 


look with suspicion on the ruler who had 





placed himself in the hands of the Giaour, 
while it might tend to bring about relations be- 
tween the other powers by no means favorable 
to the designs of Russia. 

Not the least interesting part of Mr. Cham- 
berlain’s speech was that in which he touched 
on the condition of South Africa. He was 
bound, of course, to speak with all reserve, and 
to pass over certain topics in which the public 
feels a deep and natural concern. ‘To the 
chief permanent factors in the situation he felt, 
however, at liberty to refer. He tell us, in the 
first place, that the lamentable events which 
have taken place have not interrupted the 
progress of the English and Dutch races in 
South Africa towards good relations with each 
other —a statement confirmed by Mr. Schrei- 
ner’s remarkable letter to 
paper. That, as Mr. Chamberlain 
insists, is the key to the future welfare of those 
Mutual confidence and good will 


a Pretoria news- 


rightly 


regions. 
between the two peoples are the essential con- 
dition of peace and progress, and it is gratify- 
ing to learn that they have not been shaken 
even by the rude blows of the last few weeks. 
But peace and good will are not to be main- 
tained except under reasonable conditions. In 
the Transvaal Mr. Chamberlain frankly admits 
that the Uitlanders have just cause for dis- 
content — how just may be seen from the de- 
scription of their state which appears in our 
Un- 


tilthe just grievances of these men are removed 


article on ‘ The Colonies,’ this morning. 


there can be no permanent guarantee against 
the Republic. It 


stands to reason that the majority of the popu- 


internal disturbances in 
lation, who have alegal right under the London 


convention to enter and settle in the Trans- 
vaal, and who pay nine-tenths of the taxation, 
cannot be expected to acquiesce in a constitu- 
tion which confers upon them no share in the 
government of the land. ‘The problem before 


President Kruger is how to grant them their 


equitable demands without destroying the in- 


dependence of the State. The problem, in the 
view of the secretary for the Colonies, is not 
insoluble, and it is one in which, as he signifi- 
cantly observes, ‘ England, as the paramount 
power in South Africa,’ has the deepest possible 
interest.” 

A bill has been introduced in the Legislature 
to amend section 212 of the Code of Civil Pro- 
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cedure, relating to the publication of reports. 
The amendment is in the following words: 
“No rule shall be made or enforced by any 
court requiring attorneys upon any trial or 
argument, or in any written or printed brief, to 
cite from any report prepared by official re- 
porters in preference to other published vol- 
umes of reports.” It seems unfortunate that 
after the struggle by the State Bar Association 
and by different lawyers to obtain the publica- 
tion of the official reports in this State, and 
after the judges of the highest court in this 
State have decided that the official reporter 
should be cited, that such a measure as this 
should be introduced. ‘This is another case 
of complication in the administration of the 
law. Contentions have been numerous that 
one or another set of reports was better than 
any other in the market, and after a great deal 
of comment a scheme for the publication of the 
official reports was adopted. This plan seems 
to us to be the most satisfactory, most conve- 
The offi- 
cial reports are, as is well known, the Court of 


nient and very cheap for the lawyer. 


Appeals Reports, Hun, and the Miscellaneous 
Reports, while advance sheets of these reports 
are prepared by the official reporters of the 
State and are conveniently bound for easy ref- 
erence. The system is homogeneous and com- 
It has been rumored that certain pub- 
lishers of other reports who have attempted, 


plete. 


with more or less success, to publish the deci- 
sions of this State, have objected to the official 
reports and have claimed that their works are 
superior. In the case of the opinions of the 
Court of Appeals of the official series it 
it is well known that the first drafts 
handed down, after they are printed, 
are generally corrected by the judges them- 
selves, and have the official syllabus of the 
reporter of the court added. 


which 
are 


These conditions 
are worthy of serious consideration and further 
on the ground of simplicity, economy and 
cheapness, it seems to us that everything should 
be done to further the usefulness and practica- 
bility of the official series, and that an effort 
should be made to keep the reports in the same 
position in which they now are. Any attack 
by the legislature on the present status of 
these reports will be seriously resented by the 
lawyers of this State. 





We desire to comment in these columns upon 
the admirable report of the committee on law 
reform of the New York State Bar Association, 
which was submitted at the annual meeting. 
The report is practically unanimous, which in 
itself is a very extraordinary thing coming from 
a committee of lawyers, and the unanimity with 
which twenty of the leading members of the bar 
of the State have agreed in the discussion and 
recommendations of the important topics sub- 
mitted indicates the hearty interest taken in the 
work and the great importance of the subjects 
treated. The most important topics are those 
relating to the Court of Appeals and to Code 
revision. The present condition of the calen- 
dar of the Court of Appeals is extremely unsat- 
isfactory in view of the fact that the constitu- 
tional convention of 1894 devoted much time 
and attention tothis subject. It is best to ac- 
knowledge that this admirable court of learned 
jurists is unable to cope with their present diffi- 
cult task so faras quantity is concerned. It is 
apparent to all whose business call them before 
this court that it will have to be assisted in some 
way, either by further limiting appeal or by 
having a second division of the Court of Ap- 
peals, which, however, must be brought about 
by constitutional amendment, since the consti- 
tutional convention of 1894 stupidly did away 
with the Second Division of the Court of Ap- 
peals. Although sufficient time has not yet 
elapsed to permit it to be surely ascertained as 
to whether the present Appellate Divisions will 
limit appeals to the court of last resort, yet it 
appears more than probable that a large per- 
centage of the cases where appeals lie will be 
taken to the highest court for final determina- 
tion, and that little relief can be expected from 
litigants allowing their causes to be ended after 
a decision from the Appellate Division. We 
should take some immediate steps to give the 
Court of Appeals relief from the enormous 
quantity of work which comes before it, 


> 





CoRPORATIONS — LIABILITY OF STOCKHOLDERS. — 
The books of a corporation furnish evidence as to 
what persons are entitled to the rights and privi- 
leges of stockholders, and as to whom creditors 
may look for payment in the event of the insolv- 
ency of the corporation, and creditors of the cor- 
poration are presumed to have relied upon the 
books. (United States Wind-Engine and Pump 
Co. v. Davis | Kan.] 42 Pac. Rep. 590.) 
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CIVIL PROCEDURE IN ENGLAND. 


T the last annual meeting of this association, 
there was adopted a resolution calling upon 
the Legislature to make provision for a careful and 
thorough examination of the codes of procedure of 
this and other States, including the so called practice 
acts in force in this country and_ abroad, and the 
rules of court adopted in connection therewith and 
to report in what respects the civil procedure in the 
courts of this State can be revised, condensed and 
simplified. 

In accordance with this resolution the Legislature 
directed the Governor to appoint three members of 
the bar of this State to make such examination, 
and the Governor, in obedience to such direction, 
appointed the three commissioners of statutory re- 
vision, as commissioners of code revision. 

Learning from this commission that it would be 
unable, for lack of time, to make, save in the most 
casual way, the examination of the codes and_ prac- 
tice acts and rules of court affecting procedure in 
other States and countries as contemplated by the 
Legislature, and believing it to be quite important 
that at least the practice act of the country from 
which we have derived so much of our system of 
jurisprudence, should be searched for any treasure 
which would be of use in the proposed revision of 
our code, I have undertaken to examine the pro- 
cedure in vogue in England and in some measure 
to compare it with our own. 

I have said that it was important to make this 
examination, because it is made quite evident by 
the elaborate statistics presented to the American 
Bar Association at its meeting in Detroit lust sum- 
mer, that we have little hope for relief in the 
adoption of any of the systems of procedure in 
force in this country. When weare told that forty- 
eight per cent of all the points passed upon by the 
courts of this country, in the reported cases, in- 
volve questions of practice, not affecting the merits; 
in other words, that nearly one-half of the ques- 
tions decided by our courts are questions arising 
out of disputes as to the proper method of bring- 





ing before the court the merits involved in the | 

. . . . *-« | 
original differences, and are in no way decisive | 
| those for whom it is designed, the litigants them- 


of the substantive rights of the parties in litiga- 
tion; when we are confronted in addition, with 
carefully compiled figures which show that thirty- 
eight out of every hundred cases in the courts of 
appellate jurisdiction of this country are reversed 
upon questions of procedure, and that New York 
makes no better showing in this respect than Texas, 
or Nebraska, but is just about up with the average, 
we may be certain there is something radically 
wrong with the system which makes such a state of 


affairs possible, or else as the gentleman who has 


compiled these most interesting and most discour- 
aging statistics prefers to conclude, with the pro- 
fession which pretends to practice that system. 

While it is doubtless quite true that ignorant 
practitioners are responsible for more blunders than 
those who are well grounded, it is also probably 
true that five-sixths of the litigated cases are con- 
ducted by the intelligent portion of the profession. 
Where is the lawyer who will dare to assert that 
the Code of Civil Procedure has no fears for him. 
It is the intelligent members of the profession who 
are clamoring for a reform in our practice. 

If the trouble is with the system, it is not appar- 

ent that we are toremedy it materially by borrow- 
ing from our neighbors. Kansas and Iowa have 
elaborate codes of civil procedure, which are said 
to be model specimens of their kind, but that it is 
a bad kind, witness the tell-tale figures: Thirty- 
three per cent and thirty-four per cent of all cases 
in the appellate courts of those States respectively, 
during the year 1894-5, were reversed on points of 
practice. 
Nor is the situation much better in the States 
where the common law practice still prevails. In 
Massachusetts, during the same period, only twenty- 
six per cent of all cases were reversed on points of 
practice, but in New Jersey, another common law 
State, the percentage was 40, and the average in 
the nineteen common law States is thirty-three per 
cent. 

The fact is that in all our systems of procedure, 
code or common law, there is too much of formal- 
ity, too much of technicality, too much of inelas- 
ticity. As Lord Coleridge once said, the science 
of statement is deemed of more importance than the 
substance of right. 

Ihave been unable to procure any figures which 
will show the efficiency of the reformed English 
system of procedure as compared with the system 
That it is not perfect, is 
evidenced, perhaps, by the remarks of Mr. J. Wre- 
ford Budd, president of the Incorporated Law So- 
ciety, in his address to the Society at Liverpool last 
After commending certain features of 


in vogue in this country. 


summer. 
the new practice, he said: ‘It is impossible for us 


to maintain that our system merits the approval of 


selves. The whole manner in which commercial 


business is conducted in this country has changed 


| . . 
enormously of late, and men of business are accus- 


tomed to transact their business rapidly and expect 
to have their ordinary business transactions settled 
up expeditiously. Our proceedings are not ‘up to 
Gate.” * * * 


dure is a far too highly polished and complicated 


Our system which we call proce- 


machine for the requirements of every day cases. 
It is a terrible weapon in the hands of an unscrupu- 
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lous litigant. In theory it is all simple enough; but 


law to be thereafter administered as to administra- 


we know, that, except in cases which the courts | tion of assets of insolvent estates, assignments, 


consider to come under order XIV, a defendant who 
has in reality no title of a defense, can keep his ad- 
versary months, and in some cases and under favor- 
able circumstances years, from getting a judgment, 
and that either party can, for an undue length of 
time, put off the inevitable moment of coming face 
to face with his adversary before the court.” 

It is, perhaps, too much to expect that the wit of 
man will ever devise a method of determining dis- 
putes which will meet the unqualified approval of 
litigants, especially of those of them who happen to 
be on the losing side; but that the English method 
I think, 
That 
it is a great improvement on what preceded it, 


is far in advance of our own, will, be 


apparent when we come to compare the two. 
there can be no question. 

Lord Chancellor Cairns, perhaps the ablest Eng- 
lish judge of this generation, in a speech in the 
House of Lords in 1876, said: 
affected by the Judicature Acts came into operation 
on the first of November last, and I am bound to 


“The great change 


say that every day which has passed has satisfied 
me of the wisdom of Parliament in introducing 
that great scheme. So far as Ican observe the work- 
ing of the Judicature Acts, they have been in the 
highest degree satisfactory. There has been found 
in their working a degree of flexibility, of sim- 
plicity, of uniformity and of economy of judicial 
time which has secured the oest results.” 

And the late Right Ifon. Sir Alexander James 
Edmund Cockburn, Lord Chief Justice of England, 
speaking of the Judicature Acts on the occasion of 
being presented with the freedom of the city of 
London, said; “Iam happy to have this opportu- 
nity of saying it thus publicly as the result of my 
own experience during the past few months, that 
this legislation has affected very great and salutary 
improvements in the condition of English law. It 
has in many respects brought the old maxims of 
the common law into harmony with the large and 
more liberal principles of equity. It has improved 
our procedure, simplified and improved it.”’ 

The original Supreme Court of Judicature Act 
was passed in 1873 and went into effect November 
1, 1875. 


land 


By it the whole judicial system of Eng- 
The of 
common law and chancery were consolidated into 
The Supreme 


was revolutionized, several courts 
one Supreme Court of Judicature. 
Court was divided into two permanent divisions— 
The High Court of Justice having original juris- 
diction and The Court of Appeal having appellate 
jurisdiction. 

The act contains provisions concerning the juris- 
diction, sittings and distribution of 
officers, etc., of the courts—and it also declares the 


business, 





mandamus, injunctions and receivers and custody 
of infants. In ail cases in which there is any con- 
flict or variance between the rules of equity und 
the rules of the common law with reference to the 
same matter, the act declares that the rules of 
equity shall prevail. 

In 1875 the act was considerably amended. By 
section 16 of the act of 1875, it was provided that 
the rules of court contained in the first schedule 
to the act, should come into operation at the com- 
mencement act, and as to all matters to 


which they shall extend shall thenceforth reguiate 


of the 
the proceedings in the High Court of Justice and 
the Court of Appeal. 

The original act was still further amended by 
the act of 1881, in which it is provided (section 16) 
that the power of making rules shall thenceforth 
be vested in and exercised by any five or more of 
the following persons of whom the Lord Chancel- 
lor shall be one, namely: The Lord Chancellor, the 
Lord Chief Justice of England, the Master of the 
Rolls, the President of the Probate. Divorce and 
Admiralty Division of the High Court of Justice, 
and four other judges of the Supreme Court of 
Judicature to be from time to time appointed for the 
purpose by the Lord Chancellor, Accordingly, in 
1883, the Chancellor, the Chief Justice, the Master 
of the Rolls and five other judges of the Supreme 
Court, made and promulgated the of the 
Supreme Court of 1885, which superseded the rules 
contained in the first schedule to the act of 1875 


rules 


and all the rules subsequently made. 

These rules, with a few unimportant amendments, 
are the rules governing procedure in the Supreme 
Court of Judicature to-day. They are 1,011 in 
number and are divided into 72 orders or chapters. 
Printed without annotations, they would be con- 
tained in a volume one-third the size of our pecket 
They cover very nearly the same ground 
There are orders respecting 


codes. 
that our code does. 
the form and commencement of action, service of 


summons, parties, joinder of cause of action, plead- 
ing, trial, judgment, execution, appeal, provisional 
There are no orders touching 
the statute of limitations, evidence (except as to its 
Appended 


to the rules are forms for writs, pleadings, orders 


remedies, costs, etc. 
production), jurors, or Justices’ Courts, 


and other papers. 

The form in which the English law of procedure 
is stated challenges our attention. Rules of court 
are not unfamiliar to us. We have our Supreme 
Court rules, but they are supplemental to the Code 
of Civil Procedure. There is no apparent reason 
why we should have both—why we should, for in- 
stance, have to go to the Code to ascertain the 
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manner of proving service of a summons on a corpo- 
ration, and to the rules to learn how to make proof 
of service of a summons in divorce cases ; or why 


the Code should prescribe the time of a notice of | 


motion and the rules the time in which to make a 
case and exceptions. 

In England, as has been stated, all provisions re- 
lating to practice are to be found in the Rules of 
Court. 
logical system. 


This, it seems to me, is the better and more 
should regulate judicial proceedings. It is no more 
within the province of the Legislature to lay down 
rules for the administration of justice within the 


courts of the State, than it is within the jurisdiction | 


of the court to make rules of order for the Legislature. 
If our law of procedure could be put beyond the 
reach of the Legislature, there would not be so 


much tinkering and amending to meet the exigen- | 


cies of some particular case or individual. [ know 


it has been claimed by some of the friends of the 


Code of Civil Procedure, that that portion of the | 


Code which is frequently used, has been very 


slightly amended, but there are enough amend- | 
ments passed at every session of the Legislature to 
make it unsafe to-rely upon a code more than a year | 


old. 

Next to the form of the English law of practice, 
the most noticeable feature of it is the wide dis- 
cretion given to the courts and judges. That very 
objectionable word ‘must,’ which Mr. 


saw fit to use so freely in his 


Throop 
code, is seldom 
found in the English rules of court, but gives way 
to the less mandatory ‘‘shall” or often to the 
permissive “ may.” 
with the 


Nearly every rule is coupled 
that the 
may in the interests of justice or convenience, 


provision court or judge 
make such an order as shall be deemed just, and 


on such terms as are proper. This, it will be 
seen is radically different in theory from the Ameri- 
can idea, which is that judges shall be limited in 
their discretion within the four corners of a statute. 
Whether that is because the English people have 
more confidence in their judges than Americans re- 
As is well-known the 
The 
English judges are appointed by the Queen, upon 


pose in theirs, I cannot say. 
elective judiciary does not obtain in England. 


the advice of the lord chancellor and the lord chief 
justice. They hold office for life. 
quired to be qualified by ten years standing as 


They are re- 
barristers. Each of the ordinary justices of the 
Supreme Court of Judicature receives a salary of 
£5,000 a year and is allowed two private secretaries. 
After serving fifteen years, or at any time, after 
becoming disabled, they may retire with a pension 
for life, which, I believe is half of the salary. The 
English judges are thus put beyond the reach of 


party politics. If it be true that Americans have 


The courts and not the Legislature | 
. | 


less confidence in their judges than they should 
have, they may have something to learn from their 
| kindred across the sea. 

The object of the English rules seems to be to 
| provide the best and quickest and simplest method 
of bringing before the court, the merits involved in 
| any particular case, and not as been said of our code 
| by a distinguished member of this association * to 
prevent courts from doing justice.” There has been 
no “muddle-headed ingenuity expended to make 
| things naturally simple, as complicated and difficult 

as possible.” Rules are stated briefly and succinctly ; 
the possibility of a peculiar case in which injustice 
might be done by the enforcement of a rule, is 
| guarded against by allowing the judges some lati- 


ude; time is abbreviated; the spirit of equity 


t 
prevails. 


But a glance at some of the more unique pro- 


| é 
visions of this procedure will best indicate its great 
| fundamental principle — the application of equitable 


rules to legal practice. Of course, it will hardly be 


| possible to make a complete exposition of the rules 
| in the limits of this paper. We can but indicate in 
the most casual way, some of the more striking 
; provisions, 
To begin at the beginning: Order I provides 
that all actions which were previously commenced 
by writ, in the superior courts of common law, and 
all suits which were previously commenced by bill 
| or information in the High Court of Chancery or 
by a cause in rem or in personam in the High Court 
| of Admiralty, or by citation or otherwise in the 
| High Court of Probate, shall be instituted in the 
High Court of Justice by a proceeding to be called 


an action. 


This puts all litigation on the same 
basis, so far as respects its commencement and no- 
| menclature. It avoids any confusion between 
actions and special proceedings, 
The next order provides that every action shall 
be commenced by a writ of summons which shall 
| be endorsed with a statement of the nature of the 
claim made, or of the relief or remedy required in 
the action, and which shall specify the division of 
the high court to which it is intended that the 
action should be assigned. I believe there are no 
less than four different ways of commencing legal 
| proceedings recognized by the Code : By summons, 
by order, by petition and by citation. There seems 
"to be no good reason why an action on a promissory 
| note should be commenced by a summons, and a 
| proceeding to prove a will by citation. 
| The object of the endorsement of the nature of 
| the action required to be on the summons is to iden- 
| tify the controversy, facilitate a settlement, and 
where the defendant fails to appear, the endorse- 
ment will answer for a pleading and damages may 


be assessed on it. Every writ of summons has to 





the | 
upor 
serv) 
indi: 
rule 

On 
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be sealed and issued out of the proper registry 
office. 

Appearance in obedience to a summons must be 
made in eight days. The statement of plaintiff's 
if must be filed within five 
weeks, and the defense must be filed in eight days 
thereafter. 


claim, demanded, 
This material shortening of the defend- 


ant’s time to join issue is an innovation which 
many practitioners would like to see introduced in 
our practice. Twenty days are altogether too much 
time in which to answer a complaint in an ordinary 
action. No one ever really required twenty days 


to answer any complaint, and because the time is 





always extended, if the defendant desires to have | 
| such application by affidavit, or by offering to bring 
| 


it, we have gotten into the habit of putting off the 


drawing of an answer until the last minute, and | 


then of asking for an extension of time, which | 


like as not we will again allow to pass by without | 


even so much as thinking of the matter, until we 


see the evil ‘‘last day to answer,” again staring us 


in the face. Great injustice is often done by reason | . ne . : : 
: : | judge may, if he thinks fit, order the defendant to 


of this long indulgence granted to the defendant. 


Dilatory defenses are not infrequent. It is proba- 


| part of the plaintiff's claim. 


indorsed, the 
the cause of 


pears to a writ of summons specially 
plaintiff may, on affidavit verifying 
action and the amount claimed, and stating that in 
his belief there is no defense to the action, apply to 
a judge for liberty to enter final judgment for the 
amount so indorsed, together with interest, if any, 
or for the recovery of the land, as the case may be, 
and costs. The judge may thereupon, unless the 
defendant by affidavit, or otherwise, shall satisfy 
him that he has a good defense to the action on the 
merits, or disclose such facts as may be deemed 
sufficient to entitle him to defend, make an order 
empowering the plaintiff to enter judgment ac- 
cordingly. The defendant may show cause against 
Such affi- 
davit shall state whether the defense alleged goes 


into court the sum indorsed on the writ. 


to the whole or to part only, and, if so, to what 
If it applies only toa 
part, the plaintiff may have judgment for such part 


of his claim as the defense does not apply to. The 


| attend and be examined upon oath, or to produce 


bly within the experience of every practitioner that | 


persons who were good when sued have managed 
to make themselves execution-proof before it was 
time to take judgment against them. 

I find no rule in the English practice which per- 
mits an extension of time to plead, and am unable 
to say what their practice is in this respect. Our 
new Supreme Court rule 24, prohibiting a second 
extension of time, except on notice, only partially 
corrects the vice. There should be no extension at 
all, except on notice, and then only in case better 
reasons for it are shown than that counsel has been 
busy. 


By order IX, personal service is required when- 


ever it is practicable, but if it be made to appear 
to the court, or a judge thereof, that the plaintiff 
is from any cause, unable to effect prompt personal 
service, the court or judge may make such order 
for substituted or other service, or for substitution 
for service, of notice by advertisement or other- 
wise, as may be just. This rule gives a very wide 
discretion to the courts, and is somewhat simpler 
than our practice which requires proof that the 
place of defendant’s sojourn cannot be ascertained, 
or if he is within the State, that he avoid service. 
By rule 6 of the order, parties may be sued in 
the name of the firm, and summons may be served 


| defense. 


any documents. 

It will be seen that this order goes much further 
than our practice respecting striking out an answer 
as sham, or granting judgment on frivolous plead- 
ings. It anticipates the pleadings, and throws the 
burden on the defendant of showing that he has a 
It is, perhaps, permitting the trial of a 
cause by affidavits, a method of trial which, as we 
shall see, is not considered so objectionable in Eng- 


land as it is here, but as a matter of practice, a de- 


fendant can successfully show cause against the 





upon any one of them, which shall be deemed good | 


the firm. 
individually in their own names. 
rule 5.) 

One of the most radical innovations in the rules 
is the provision for summary judgment. By order 


XIV it is provided that where the defendant ap- 


service on The partners must appear 


(Order XII, 


application by stating what his defense is, and giv- 
ing reasons for thinking it is substantial, and will 
be sustained by evidence. 

This practice seems to meet with approbation, if 
we may judge by the remarks of the president of 
the Incorporated Law Society, in the address al- 
ready adverted to. He says: ‘*T hope that the time 
is not far distant when we shall see the provisions 
of order XIV greatly extended, a course which has 
been strongly recommended by the committee of 
our society, which reported in 1892 on suggested 


changes in our legal procedure. ° 


Compro- 
mises and settlement of litigation usually arise in 
consequence of one party to an action learning 
something which he has not before known, or has 
not appreciated, of the strength of his opponent’s 
case. If a settlement of the disputes in the early 


states of litigation is an object, as I think it is, 


| to be desired, it is important that each litigant 


should as speedily as can be learn something of 
the strength of his opponent's case, and I should 
like to see what I will call the underlying prin- 
ciple of Order XIV extended to every kind of case, 
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and I would give to every litigant, be he plaintiff, 
defendant, applicant or respondent, the right, imme- 
diately that all necessary parties are before the court, 
to apply to the court in a summary way for any 
judgment to which he may think himself entitled, 
in reference to the subject matter of the litigation. 
and to do this on such material as he may then be 
able to bring before the court. There is a vast 
quantity of cases in which a short investigation per- 
formed by an able judge would show that the ap- 
plicant had no reasonable ground for his applica- 
tion, or that the respondent had no such grounds for 
objection ; and it should be the duty of the judge 
to enter judgment on the materials before him, 
either for the applicant or respondent, or in such 
manner as he thought just, unless, for special rea- 
sons, he should consider that the particular case 
ought to be carried through in the manner pre- 
scribed by existing rules; but I would let it be pos- 
sible to make such a judgment a provisional judg- 
ment only, and allow the aggrieved party on giving 
security for costs, or on such other conditions as the 
court might impose, to have the action or proceed- 
ing tried or brouglit to hearing in the ordinary way. 
I am confident that if the court possessed such 
a power as this, and if the parties were at an early 
stage of the proceedings brought face to face-be- 
fore the court, a settlement between the parties 
themselves would, in the vast majority of cases, 
take place, or a satisfactory judgment would be pro- 
nounced and further proceedings avoided.” 

In this connection it may be of interest to note 
that there has recently been established in London 
a separate court for the trial of commercial cases. 
This is presided over by judges whose whole lives 
have been spent in the conduct of such cases, and 
who possess the confidence of men of business, and 
it is said to be very successful. A similar experi- 
ment was once tried in New York, but it was an 
ignominious failure, for what reason I do not now 
remember. That some such tribunal for the settle- 
ment of the ordinary disputes of business is a de- 
sideratum would seem to be indicated by the fact 
that business men frequently insert in their con- 
tracts clauses for compulsory reference to arbitra- 
tors in case of a misunderstanding. 

Order XVI, concerning parties, contains some 
rules which are in the line of substantial justice. 

Rule 2 provides that where an action has been 
commenced in the name of the wrong person as 
plaintiff the court or a judge may, if satisfied that it 
has been so commenced through a bon fide mistake 
and that it is necessary for the determination of the 
real matter in controversy to do so, order any other 
person to be substituted or added as plaintiff on 
such terms as may be just. It has often happened 
that actions have been inadvertently brought by the 
wrong person, as by a cestui que trust instead of 








trustee, or by a mortgagor instead of mortgagee. 
Often the same mistake has been made where it was 
a matter of much nicety to say which of two per- 
sons ought to sue. This rule, nothing like which is 
to be found in our practice, obviates any such em- 
barrassment. 

Rule 11 of the same order provides that no cause 
shall be defeated by reason of the mis-joinder, or 
non-joinder of parties, and the court may in every 
vase deal with the matter in controversy, so far as 
regards the rights and interests of the parties 
actually before it 

Rule 16 makes provision for cases in which the 
right of an heir at law or the next of kin or a class 
depends on the construction of an instrument, and 
it is not known, and will be difficult to ascertain 
who is or are such heir at law or next of kin or class. 
In such a case the court may appoint some one to 
represent the class, and the judgment is binding. 
In the same way the court may appoint some one to 
represent a deceased person when there is no legal 
personal representative, and the judgment is bind- 
ing against the estate in the same manner as if a 
duly constituted legal personal representative had 
been a party. 

A very important rule is that which permits a 
defendant who claims to be entitled to contribu- 
tion, or indemnity over against any person not a 
The 
third party so brought in may dispute the plaintiff's 
claim as against the defendant on whose behalf he 
was brought in. 


party, to bring such person in by a summons. 


This gives a defendant a right to 
substantial relief against any person, provided it be 
connected with the original subject matter. A 
in this way claim contribution from a 


an endorser may claim relief against a 


surety may 
eco-surety ; 
prior endorser, and so an extra law suit may be 
saved. 

The matter of joinder of causes of action is very 
simply disposed of in a short order (XVIII), the 
gist of which is that the plaintiff may unite in the 
action but if it 
appear to the court or judge that any such causes 


sume several causes of action, 
of action cannot be conveniently tried or disposed 
of together, separate trials may be ordered, 

When we come to the rules governing pleadings 
we find ouly one noticeable ditference, but that is 
an important one. 


There is no demurrer in the 


new English system of pleading. In lieu of it, it 
is provided (order XXV), that any point of law 
must be raised by a pleading, and must be disposed 
of at the trial, unless, by consent or by order, it is 
set down for hearing and disposed of before the 
trial. It can hardly be maintained that demurrers 
which do not go to the merits subserve any practi- 
the counsel on one 
side at the expense of the counsel on the other. 


cal purpose, except to enrich 
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There are very few demurrers which affect the re- 
sult of the action. 


connection with the rules on pleading which are 


There are some minor points in 


worthy of notice. 
plaint is the statement of claim; the answer is 


Corresponding with our com- 


known as the defendant’s defense, or counterclaim. 
A defendant may set off or set up by way of coun- 
terclaim any right or claim whether sounding in 
damages or not, and such counterclaim shall have 
the same effect as a cross action, so as to enable 


in any pleading ailege any matter of fact which the 
law presumes in his favor, or as to which the bur- 
den of proof lies upon the other side. 

No technical objection may be raised to any 
pleading on the ground of any alleged want of 
form, 

Forms of pleading for every conceivable kind of 


action are furnished in an appendix. This is the 


| form of claim in an action by the payee against the 


the court to pronounce a final judgment in the | 


sume action, both and 
This 
which prevents the injustice 
that a 


contractu cannot be set up in anaction of tort. 1 


on the original on 


cross claim. is a salutary rule and one 


permitted by our 


absurd rule counterclaim — arising 
may be permitted to illustrate the unreasonableness 
My 
client, a bank, was sued by one of its former cus- 
the statute twice the 
which the bank had 
charged him for discounting his paper. 


of ourrule by arecent case of my own practice. 
tomers, to recover, under 


amount of usurious interest 
Inasmuch 
as the plaintiff was a defaulter, and a fugitive from 
justice, and had been so thoughtless as to leave 
of his 


secured notes in the bank’s hands when 


some two or three thousand dollars un- 


he went 
little sur- 


away, his suit was regarded with no 


prise. An answer setting up his debt to the bank 
as a counterclaim was demurred to, and under the 
taken. 
which 


decisions the demurrer seems to be well 


Here was an anomaly. Was this bank had 
claims against the plaintiff for several thousand 
it 


There seemed to be 


dollars, to suffer a judgment against for six 


hundred dollars in his favor ? 
no help for it, and there would have been none, if it 
had not oecurred to me that the plaintiff's attorneys 


who were known to be creditors of their own 


client, and who verified the complaint in his 
stead, were probably bringing the action without 
authority. An order to show cause why the com- 
plaint should not be dismissed for want of authority 
to bring it, was effective to secure a discontinuance. 

Another provision respecting counterclaims. is, 
that 


against another person, as well as the plaintiff, the 


where a defendant sets up a 
third person if not a defendant, may be summoned 
to appear and reply to the counterelaim. 

The rules restrict the defence to unequivocal 
denials of the statement of claim, or some part of 
The 
defendant must deal specifically with each allega- 
Thus if 


it be alleged that he received a certain sum of 


it. A mere denial of a debt is inadmissible. 
tion of which he does not admit the truth. 


honey, it isnot sufficient to deny that he received 
that particular amount, but he must deny that he 
received that sum or any part thereof, or else set 
out he received, 


how much Neither party need 


ae 


counterclaim | 


the | 





maker of a promissory note : 


TITLE. 

The plaintiff's claim is against the defendant as 
maker of a promissory note for £250, dated 1st of 
January, 1882, payable four months after date. 

Particulars. 
Principal... ........ 
Interest.. 


Place of trial, Lancashire, West Derby Division. 
SIGNED. 
DELIVERED. 
There are several provisions respecting trial and 
the preliminaries thereto which may be mentioned. 
In place of our practice by motion and order, the 
English rules provide that a general summons for 
direction may be taken out at any time, by any 
party, with respect to particulars of claim or de- 
fense, discovery, commission and examination of 
(Order XXX.) Either 
party may, by leave, and upon making a deposit as 


witnesses, mode of trial, ete. 


security for costs, deliver interrogatories in writing 
for the (Order 
XXXTI.) 

Concerning evidence, it will suftice to make men- 
A 
very convenient rule is that permitting evidence to 
be taken by affidavit, unless the other party desires 
the production of the witness for cross-examination. 


examination of opposite party. 


tion of one or two of the most noticeable rules. 


Fourteen days after a consent for taking evidence 
by affidavit has been given, plaintiff must file his 
affidavits. Defendant must file his within fourteen 
days thereafter, and plaintiff must file his in reply in 
Any party desiring to cross-examine 
There are 


seven days. 
may have the production of witnesses, 
which 


numerous cases invelving small amounts 


/ hardly warrant the expense of bringing witnesses 
| from distant parts of the State, where this practice 





would be most convenient. 

Another rule authorizes an action to perpetuate 
testimony in any case where a person may become 
entitled, upon the happening of any future event, to 
any honor, title, dignity or office or to any estate or 
interest in property. 

It is also provided that the court may, on appli- 
cation of either party, order the attendance for 
cross-examination of the person making any affi- 


davit used on a motion. 
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As has been said before, the rules do not touch 
the selection of trial jurors, but in view of the fact 
that a very wide-spread dissatisfaction with the 
quality of our trial juries exists, especially in the 
larger counties, which is finding expression in a 
vicious sort of special legislation providing com- 
missioners of jurors for several counties of the State, 
it may not be amiss to call attention tu the fact 
that if our statute (sections 1035-1062, Code Civil 
Procedure) should be made to conform to the Eng- 
lish statute from which it is derived, the same re- 
sult conld be accomplished and ata much less ex- 
pense, that is obtained by the commissioner plan. 
This conformation could be accomplished with a 
few slight amendments. The principal reason why 
we do not have better juries, is that the lists do not 
contain the names of all persons who are qualified, 
but only such as the supervisor, town clerk and 
assessors Choose to put on in the exercise of a ju- 
dicial discretion. If section 1035 were amended so 
as to compel the officers, who make up the lists, to 
put thereon the names of all persons who are quali- 
fied, instead of 


whom they believe to be qualified, we would have 


allowing them to put on those 


better original lists Then, if provision were made 
for advertising all names of qualified jurors in each 
town and ward, and for the appointment of certain 
days when cause might be shown before the proper 
officer why any person on the list should not. serve; 
and finally, if the names as corrected and returned 
to the county clerk, could be put into a book, 
together with qualifications, our system would be 
much improved, 

As another very good illustration of the simplicity 
of the English practice, rule 51 relating to sales 
by the court may be cited. It is well known that 
it is almost dangerous for a practitioner to conduct 
proceedings for the sale of a decedent's real estate, 
for the payment of debts, unless he has eaten and 
slept with title 5, chapter 18 of the Code for several 
days. Such practice in the English courts would 
“ta 
any cause or manner relating to any real estate, it 


seem to be regulated by this simple rule: 


shall appear necessary or expedient, that the real 
estate or any part thereof should be sold, a court or 
a judge may order the same to be sold.” 

The rules respecting costs are something amazing 
to the American mind. ‘There are fees for a first 
counsel and second counsel and third counsel, senior 
counsel’s clerk, and junior counsel's clerk; there is 
a higher scale and a lower scale of costs, and every 
paper served or figure written is at a certain fixed 
fee; there are fees for perusals and for appearances 
and instructions; there are retainers and refreshers, 
until the mind is dizzy. 

The English bar is a strange compound of con- 


servatism and radicalism. It cannot give up its pre- 





posterous long vacation, or its anomalous relation 


between counsel and client, or its absurd fee bill, 
but it has taken steps many years in advance of the 
American Bar, by codifying the law of bills and 
notes, common carriers, etc., and it had produced 
a system of procedure, from which we have much 
to learn. 

To bring this paper within the subject assigned, 
‘*What method should be adopted in 
the proposed revision of the Code of Procedure, 
and how can the work be carried on so as to give 


which is: 


the best results?” it will be necessary to deduce 
some morals from the foregoing narrative. 

[ venture to suggest the following propositions: 

1. That the matter of the revision of the Code 
should be put into the hands of two or three of the 
ablest members of the profession and under the 
supervision of an advisory counsel of judges. 

2. That such commission should make a thorough 
study of the Procedure in other States and coun- 
tries, and especially of that in England and her 
colonies. 

3. That the statutory provisions should be con- 
fned within a very brief compass, and all details 
of practice should be shaped in the form of rules 
of court. 

4. That the rules of court once adopted should 
be in the hands of a joint commission of judges 
and members of the bar, and that no amendment 
thereto should be made without the approval of 
the commission. 


E_Bripce L, ADAMs. 


Rocuesrer, N. Y. 
THE RULE IN HOWE V. EARL OF DART- 
MOUTH 


J HERE property is given by will to persons 
\ who are to enjoy it in succession, the court 
has always been careful, in the absence of any ex- 
pression of a contrary intention by the testatur, to 
secure that it shall be put into such a condition as 
will equalize the enjoyment of the several persons 
interested, and the principle upon which this is 
done is known as the rule in Howe v. Earl of Dart- 
137. 


wasting nature, like leascholds or annuities, the 


mouth, 7 Ves. Where the property is of a 
tenant for life, if the property were retained in its 
actual state and he took the whole income, would 
have an advantage over the remainderman; and 
securities which at the time of the testator’s death 
are such as cannot properly be retained as part of 
the trust estate stand upon the same footing. They 
are in contemplation of iaw of a hazardous nature, 
and in the interests of all parties they must be con- 
verted. The tenant for life will then receive the 
income of the funds when they have been put ina 
proper state of investment; while if for special rea 
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‘ —- 
sons the conversion has to be postponed, this is not 
allowed to benefit the tenant for life, and he takes | 


an income calculated on the converted value of the 
property, notwithstanding that a much larger in- 
come may be actually received from it. On the 
other hand, if the property is in reversion, so 
that by keeping it in its 
will be no 
for life, 


actual state there 


income at all for the tenant 
that it 


should be sold, and so turned into an income-bear- 


similar considerations require 


ing fund. In Howe v. Earl of Dartmouth, where 
annuities were in question, Lord Eldon, C., 
“Tf in this case it is equitable that long or short an 


nuities should be sold, to give everyone an equal 


said : | 


chance, the court acts equally in the other case; | 


for those future interests are for the sake of the ten- | 


ant for life to be converted into a present interest, 
being sold immediately in order to yield an imme- 
diate interest to the tenant for life. As in the one 
case, that in which the tenant for life has too great 


an interest is melted for the benetit of the rest, in 


And 
the direction to convert after the death of the ten- 


of his death.” the vice-chancellor held that 
ant for life was a sufficient indication that during 
her life she was to enjoy the property in specie. 
Similar to the case last cited was Green v. Brit- 
ten (1 D. J. & S. 649), where a testator bequeathed 
his residuary personal estate, consisting partly of 
ships, in trust for persons in succession, and di- 
rected that none of the ships should be sold for 
seven years after his death. It was held by Knight 
Bruce and Turner, L.JJ., that during the seven 
years the ships remained unsold the tenant for life 
was entitled to the whole income derive from them. 
On the other hand, in Brown v. Gellatly (L. R. 2 
Ch. 751), where again ships were in question, there 
Was no postponement of conversion for a definite 
period. The testator directed his executors to con- 
vert his personal estate when and in such manner as 


they should see fit, and gave them power to sail his 


| ships for the benefit of his estate till they could be 


the other, that of which, if it remained én specie, he | 


might never receive anything is brought in, and 


he has immediacely the interest of its present 
worth.” 

But this is only a rule which the court adopts in 
the absence of any expression of intention by the 
testator, and it is competent for him to direct that 
the property shall be enjoyed by the successive bene- 
ficiaries in its actual state. Under what circumstances 
such an intention must be taken to have been ex- 
pressed has been a frequent subject of litigation. It 


has been held, for instance, that the tenant for life 


| tor’s death. 


satisfactorily sold. It was held by Lord Cairns, 
L.J., that the tenants for life were not entitled to 
the earnings of the ships as income, but only to 
interest on the value of the ships from the testa- 
In this last case there was practically 


a direction to convert with power to postpone con- 


| version, and it 


not 
enough to entitle the tenant for life to receive the 
gut if the 
testator, instead of directing conversion with power 


seems, therefore, that this is 


income of the unconverted property. 


| of postponement, expressly authorizes his trustees to 


| continue the existing investments of his estate, the 


is entitled to the enjoyment of the property in its | 


actual state where it has been specifically bequeathed, 
Vincent v. Younge, 599; 
Kennedy, 1 My. & Cr. 114. 


tator has directed that the conversion of the prop- 


Neweombe, Bethune v. 


And so where the tes- 


erty shall take place at some definite period subse- 
In Alcock v. Sloper, 2 My. & 


K. 699, the testator gave the residue of his property. 


quent to his death. 


which included leaseholds and long annuities, in 
trust that his wife might receive the income for 
life, and after her death the whole of his estate 
was to be converted. In giving judgment Sir John 


Leach, M. R., took that the 
rule in Howe v. Earl of Dartmouth was only in- 


oceasion to observe 
tended to secure that the Arima fuecic intention of the 


testator should be carried into elfect, and that it 
was inapplicable where a different intention ap- 
peared, “Although,” he said, ‘‘ this intention of 
the testator is prima facie to be inferred, it may 
plainly appear upon the whole context of the will 
that the testator had not that meaning, but that the in- 
tention was that the tenant for life should derive the 
same income from the residuary estate as he had 


himself derived from his property up to the period 


tenant for life is entitled to the income of the in- 
vestments retained, provided at least they do not 


represent property of a wasting nature. In Porter 


| v. Baddeley, 5 Ch. D. 542, where the trustees had 


such a power of retention, and the estate included a 
sum of long annuities, the tenant for life was only 
allowed income on the footing of conversion at the 
death of the testator. Jn re Sheldon, 39 Ch. D. 50, 
where the trustees retained securities which were 
unauthorized as new investments, but which were 
not of a wasting nature, North, J., held, distinguish- 
Baddeley, that the tenant for life was 
entitled to the actual income. 


ing Porter v. 
It may be suggested 
that the cases have set up distinctions which it 
The diffi- 


culty is removed where the testator, in addition to 


would be difficult to justify in principle. 


authorizing postponement of conversion or the re- 
tention of existing investments, directs that the in- 
come till conversion shall go to the tenant for life. 
The tenant for life is then undoubtedly entitled to 
the actual proceeds of the property in specie. Re 
Norrington, 13 Ch. D. 654; Me Chancellor, 26 Ch. 
D. 43. 

The above cases deal with property which it is 
for the interest of the tenant for life to retain in its 
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unconverted state, but, as pointed out in Howe v. 
Earl of Dartmouth, svpra, the same considerations 
apply where the property is future, and where, 
therefore, it is for the interest of the tenant for life 
to have it converted. Converted accordingly it must 
be, unless the testator has expressed a contrary in- 
tention, and none the less that the property is a re- 
version expectant on the decease of the tenant for 
life himself. Johnson vy. Routh, 27 L. J. Ch. 305; 
Harrington v. Atherton, 2 D. J. & 8. 352. A recent 
instance of this kind has occurred in Re Pitcairn, 
44 W. R. 200. 
property upon trusts, under which bis mother was 


A testator gave the whole of his 


entitled as tenant for life. His estate consisted in 


part of a reversionary interest in settled funds, of | 


which also his mother was tenant for life. 


Juacie the rule in Howe v. Earl of Dartmouth applied, | 
and the reversion must have been converted, or be | 


treated as having been converted, at the death of | 


the testator; but upon the terms of the will, to | 


which it is not necessary to refer in detail, North, 
J., held that the trustees had a power to convert or 
not as they thought fit; and, since they had in fact 
left the reversion unsold till after the death of the 
tenant for life, her estate was not entitled to arrears 
of income in respect of the imaginary proceeds of 
sale. flere, apparently, the testator had vested in 
his trustee not a mere power to postpone conver- 
sion, but a discretion as to whether conversion 
should take place or not, and hence perhaps the 
case can be distinguished from Brown v. Gellatly 
(supra). Usually the actual sale of a reversion will 
not be beneficial to the estate, and the trustees may 
properly postpone the sale, even though as between 
the persons entitled it must be treated as having 
taken place. Such persons will not be allowed to 
be prejudiced by the delay when the sale actually 
takes place and the accounts are adjusted. (Re 
Blachford, 27 Ch. D. 676.).—Solicitor’s Journal. 


Abstracts of 


BAILMENT 


—A dressmaker who receives goods to be made into 


BAILEE FOR HIRE— DEGREE OF CARE. 
a dress, is a bailee for hire, and must exercise rea- 
sonable care and skill in determining whether the 
cloth should be made up wrong side ovt. (Lincoln 
v. Gay | Mass.|, 42 N. E. Rep. 95). 

BROKER—RIGHT TO COMMISSIONS. —An agent can 
not recover commissions for the sale of a boat, where 
he does not disclose that the company in which he 
is interested is the actual purchaser, and that the 
nominal purchaser, who is interested in a contract 
with the seller dependent on the making of the sale, 
has offered to give the company a certain amount 
towards the purchase. (Humphrey v. Eddy Transp. 
Co. [Mich. |, 65 N. W. Rep. 13). 





Prima | 





CONTRACT IN RESTRAINT OF TRADE — DAMAGES.— 
The contract by which defendant, on selling to 
plaintiff his business, covenated ‘‘ under a penalty” 
of a certain amount, not to engage in competition 
with him, having been drawn by plaintiff's attor- 
ney, and signed by defendant without reading, will 
be held to provide a penalty and not liquidated 
damages, and the absence of strong evidence to 
show acontrary intention, (Smith v. Brown | Mass. } 
42 N. E. Rep. 101.) 


CorPORATIONS—MANAGEMENT. —A court will not 
interfere in the internal policy and management of 
a corporation, unless it is manifest that it is about 
to exceed its corporate powers, and do an act in 
fraud of the rights of stockholders.—(Lowe y, 
Pioneer Threshing Co., U. S. C. C. [Minn.], 70 
Fed. Rep. 646.) 


CRIMINAL EVIDENCE MALICIOUS SHOOTING —On 


trial for maliciously shooting at D, without wound- 


ing him, evidence that defendant, after his arrest, 


| and when told that he had shot at D, and had shot 


Mrs. D, stated that he was sorry that he did not 
‘* eet” them both, was admissible, though irrelevant 
as to Mrs. D, since the statement was not severable, 
so as to show regret merely for not shooting D. 
(Cogswell v. Commonwealth |Ky.] 32 8. W. Rep. 


935.) 


CRIMINAL LAW — FALSE PRETENSES. — In a prose- 
cution for obtaining money by false representations 
us to the value of the mortgage security given, to 
prove that the lender did not rely on the mortgage, 
evidence as to the financial condition of an indorser 
thereon at the time of the maturity of the note is 
inadmissible. 
Rep. 599.) 


(Van Buren v. People |Colo.] 42 Pac. 


DEED — CONVEYANCE OF WATER RIGHT.—A deed 
containing no reference to a ditch which supplies 


water to the land conveys no interest in the ditch. 


, (Child v. Whitman [Colo. ], 42 Pac. Rep. 601.) 


HvusBAND AND WIFE POSSESSION BY HUSBAND OF 


WIFE'S LAND.~-Where a husband and wife live on 
her land, and he does such acts merely as grow out 
of the marital relations, and which must exist in 
every case where a husband lives with his wife in 
her home on her land, he does not have such posses- 
sion as will constitute a covenant for quiet enjoy- 
ment, etc., contained in their deed of such land, a 
covenant by him running with the land which 
inures to the covenantee’s grantee. (Mygatt v. Coe 


[N. Y.], 42 N. E. Rep. 17. 


LIBEL—JO0STIFICATION.—A publication in a paper, 
charging an attempt to bribe a State Senator, is not 
Dewey [Mich.], 65 N. W. 


privileged, (Owen vy. 


Rep. 8. 
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\ E publish in this issue of the Law Jour. 

NAL the address of the Hon. Moorfield 
Storey, of Boston, delivered at the recent meet- 
ing of the State Bar association. It is interest- 
ing to note that Mr. Storey, who has devoted 
considerable time and labor to the study of 
statute law in the different States, calls particu- 
lar attention to the unjust and unnecessary acts 
of legislation known as special legislation, and 
shows how this abuse exists in many States 
which he cites. In our own State, it is true, 
there is a constitutional prohibition against 
special legislation so far as cities are concerned, 
but part of the 
Constitution than any other we know of, for the 


this is a more useless 
reason that its spirit is constantly being evaded 
and broken by the passage of acts which, though 
on their face apply to cities containing more 
than such and such a number of inhabitants, 
are aimed at one city and apply to that city 
alone. The mockery of such a prohibition in 
the Constitution as we have suggested, brings 
statutes into disrepute and lends a spirit of dis- 
respect to the laws of the State. The framers 
of the laws are themselves responsible for the 
disrespect which is shown to the enactments, 
and the disgust of respectable citizens at the 
law makers and at their work is only exceeded 
by the inactivity of the people, who fail to take 
proper steps to purify legislative bodies and to 
procure the passage of laws which are in _har- 
mony with their desires and their Constitution. 
It is a matter of considerable interest to appre- 
clate that men of wide experience like Mr. 
Storey recognize the viciousness of much legis- 
lation which is enacted, and it is praiseworthy 
in an eminent degree for them and others to 
call attention of an inactive public to such an 
unfortunate condition of affairs. 

We are glad to give to readers of the Jour- 
NAL an article on “ Preparation for the Bar,” 


Vou. 53 — No. 8. 





by Richard L. Hand, Esq., of Elizabethtown, 
N. Y. The increased interest which has been 
taken in this subject in many of the States and 
the importance of having higher standards for 
admission to practice makes the subject one 
which is pertinent to all members of the profes- 
sion as well as those who are preparing for ex- 
aminations. Mr. Hand a valuable 
member of the State Bar Association and of 


has been 


its important committees for many years, and 
has devoted much time and attention to the 
subject of this paper. He was one of the most 
active workers on behalf of the present law 
regulating admission to the bar in this State, 
and his paper should be a guide on this subject. 
We cannot too heartily express our approba- 
tion of that part of paper Mr 
Hand speaks of those who enter the profession 
with the idea that they may legalize plunder. 


his wherein 


This class of lawyers are generally well known 
and are easily recognized by the nature of the 
work in which they are engaged. They are 
men whose conception of right and wrong are 
weighed by their desire for what their efforts 
will bring about; these are the men who bring 
the profession into disrepute, and who fail to 
appreciate its proper scope and aims. 

Ever since Sir Charles Russel, the eminent 
and distinguished English jurist, became Bar- 
ron Russel of Killowen, and lord chief justice 
of England, there has been a great deal of in- 
terest manifested by the members of the baron 
this side of the water to see whether the suc- 
successful 


cessful lawyer would continue a 


career as a judge. Lord Coleridge’s successor, 
however, may be judged somewhat from a case 
which recently came before him in London 
which contained some peculiar and novel fea- 
tures. The suit was an action to recover dam- 
ages for personal injuries alleged to have been 
caused by the negligence of John Aird & Sons, 
contractors, to the plaintiff, a widow by the 
name of Spillane, who claimed that the de- 
fendant, when putting down a gas main in the 
street opposite her shop, negligently injured 
her. It seems t the defendants’ servants 
were at work wit 
flying through the window of her shop striking 
her in the left eye, inflicting injuries which im- 
paired her vision and caused a tremor of the arm; 
this, according to medical experts, would eventu- 


ickaxes when a stone came 
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ally result in paralysis. ‘This accident, it seems 
was not the first one which had happened to 


the plaintiff, who had, about eight years before, 


been injured in the same place, by the employes | 


of the same defendant who were engaged in the 


same kind of work. In an action on this first 


accident the plaintiff recovered a verdict of 


125 pounds sterling. 
accident the defendants were led to believe and 
suspect that the plaintiff's injuries were largely, 


if not wholly, fraudulent, and that she had | 


really not suffered any serious harm on either 
occasion. One of the experts for the defend- 


ants, a surgeon of great prominence, testified 


that there was a natural deformity between the | 


plaintiff's eyes and that she was endeavoring to 


take advantage of this. The defendants further 


showed that the tremor of the arm wasasham. | 
Perhaps the most interesting part of the case | 


was the charge of the lord chief justice to the 


jury, which showed his characteristics. The 
London Times gives his address to the 
which was as follows: 

“The 


jury, said that it was a serious case. 


lord chief justice, addressing 


The 


fendants had thought it right to bring what 


amounted to a charge of conspiracy against a 


number of persons, including the plaintiff and 
her family, Dr. Hamilton and several friends. 
It was said that she had taken advantage of 
the fact that an accident happened in 1886 to 


vamp up a case in 1894. It 


tioned whether she received any blow at all in 


1894. 
an accident, it did no appreciable injury, and 
were to be at- 


but to 


that the present signs, if any, 
November, 


the 


tributed not to 
gust, © 1886. 


1804, 


Finally, serious view was 


advanced by a professional man of some posi- | 


tion that this lady had ventured to appear be- | 


fore the jury, shamming a tremor of the right 


When 


charges of that sort were brought it was very 


side, deliberately to impose upon them. 


important to consider who were the people 
Respe« table 
people who had carried on a respectable busi- 


against whom they were made. 


ness in the same house for many years were 
not the class among whom these conspiracies 
arose, nor was any suggestion made with re- 
gard to Dr. Hamilton which could lead them 


| hess. 


By reason of the queer 


jury, | 


de- | 


was even ques- | 


It was suggested that, even if there was | 


For over twenty years the plaintiff had 


| carried on a fruiterer’s business, first with her 


husband, and, since he died, five years ago, 


with the assistance of her family. One 


daughter who had given evidence was the wife 
of a most respectable gentleman who had been in 
the royal navy, and occupied an official position 


under the Metropolitan Asylums board. A son, 


| who had given evidence, was in a_ business 


similar to her own, which he carried on at 


Southend and in London. Was there anything 
to suggest that their antecedents were those of 
people who could be expected to enter into an 


odious conspiracy? It was true that there was 


a similar accident in 1886, and that compensa- 
was a remarkable 


should 


suffered the same injury again in 1894. But 


was obtained, and it 


that 


tion 


coincidence the plaintiff have 


they must seriously ask themselves whether it 
was not that very coincidence which had pre- 
judiced the minds of the defendants and of 
medical men. It clear that when 


their was 


Mr. Eve and Dr. Davies examined the plain- 


th | tiff they had already been told the story, and 
Cc | 4 ’ 


} 


had been told there was something exceed- 


suspicious in the circumstances. ‘That 


ingly 
was not the way in which the opinions of ex- 


perts should be obtained. His lordship then 


| read the evidence.” 


It seems hardly necessary to add that the 


plaintiff received a verdict for 150 pounds 


y 
steriing. 


The “ Loud Bill,” 


the House of Representatives at Washington 


which at present is before 


| for their action, is a proposed law for the pre- 
| vention of certain abuses of the postal laws of 


Au- | 


these abuses 


that 


are the growth of years, and the slow conse- 


this country. It is claimed 


quence of decisions of the Federal authorities, 


and if they are not a fraud upon the govern- 


| ment they are a burden to the taxpayers of the 


| country, under the distortion of the law relat- 


ing to second-class matter. As is well known, 
the government has for many years carried 
newspapers and other periodicals through the 
mails at a very low rate of postage, and though 
the Loud bill does not propose to change this 


government, yet it is aimed to pre- 


policy of the 
vent abuses of the law. Periodicals and news: 


papers are still to be carried to their subscribers 


to regard him otherwise than as a credible wit- | and to news agents for one cent a pound, but 
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the law is to be limited, at least in so far as it 
has been decided by former postmasters-gene- 
ral and at least one attorney-general, who, it is 
claimed, have undoubtedly extended the scope 
of the acts so that a host of matter not periodi- 
cals within the intent of the original law has 
been entered as second-class mail matter. 
There is no doubt but that the people are taxed 
for the carriage of periodicals, and it appears 
that the law has been so construed that miscel- 
laneous advertisements have been carried to a 
The 
mail matter coming under any class, with one 


large extent as second-class mail matter. 


exception, pays the government a profit on the 
cost of its transmission. Third-class matter— 
books, pamphlets, etc. — costs the government 
just what they receive for carrying it. Fourth- 
class matter pays double its cost of transmission, 
and first-class matter pays four times its cost. 
It is estimated that second-class matter costs 
eight cents a pound for transmission, although 
the government only receives one cent a pound, 
Accompanying Mr. Loud’s bill is a report set- 
ting forth the amount of the tax, and shows 
that in 1888 the postoffice department carried 
143,000,000 pounds of second-class matter. In 
1893 the amount had increased to 256,000,000 
pounds, and in 1895 to 265,000,000 pounds, 
In 1894 the government paid for the carriage of 
second-class mail matter nearly $21,000,000 and 
received for its transmission about $2,500,000. 
rhis shows a loss of $17,000,000, while in 1895 
the loss was over $18,000,000. This bill, if it 
becomes a law, may increase the cost of con- 
ducting the publishing business, but it seems 
only proper that such an enactment should be 
such as have been 
We 


tain that the publishers of this country do not 


made and that the abuses 


described should be terminaed. feel cer- 
want taxes imposed for their benefit, but it also 
seems apparent that the large amount of matter 
which is carried as second class, consisting of 
advertisements and periodicals of this kind, 
Publish- 


ers of periodicals should be decidely interested 


should not be permitted to continue. 


in the passage of this act, for it seems almost 
certain that if the publishers should continue 
to send such a large amount as they have in the 
past few years, that the government will be 
obliged to withdraw the privileges which they 
now extend and that the publishers would be 
prevented from having all their matter carried 





in the way it is now being carried. “ Kill not 


the goose that lays the golden egg.” 

Hon. Ira C. Parker, of Fort Worth, Ark., 
United States district judge, whose jurisdic- 
tion extends over the turbulent region of the 
Indian Territory, has recently called attention 
in several striking utterances to the prevalence 
of crime and acts of violence in this country, 
and especially to the increase of the crime of 
murder. He claims that in the past year in 
the United States that the number of homicides 
was not less than 10,500: that there have been 
nearly 44,000 homicides in the past five years, 
and that during the same period there have 
been 725 legal executions and 1,118 lynchings. 
He explains this awful record of violence as 
chiefly due to immunity extended to murders by 
the courts, especially by the obstruction of 
justice in many cases by the courts of appel- 
late jurisdiction. It seems almost incredible 
that the figures given by Judge Parker should 
be true, and yet they relate to a subject which 
he has given especial attention. His statement 
that homicides are on the increase is borne out 
by the concurrent testimony of papers in many 
parts of the country as to the increase in acts 
of violence. It is only necessary to visit any 
prison or jail in any city to see “ murderer’s 
row,”’ while it is well known that the prevalence 
of lynching has been such as to call forth pro- 
The 


daily occurrences to be read in the papers of 


tests abroad as well as in this country. 


violent assaults in our cities, and in the subur- 
ban district as well, simply need to be men- 
tioned to be believed. It would almost seem, 
from the number of violent and homicidal as- 
saults, that we are at present suffering from an 
epidemic of this form of crime. The explana- 
tion of the cause of this crime by Judge Parker 
may not be the only one, and we trust that it 
is certainly not the chief cause. We believe 
there are many questions lying still further back, 
and that race and hereditary conditions should 


be taken into consideration. 


It seems most probable that the United States 
Senate committee will favor the report of the 
bill relating to fur sealing, and that its passage 
is very likely. Last year, it may be remem- 
bered, the House, by a two-thirds vote, suspen- 
ded the rules for the same purpose, but that the 
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Senate took no action in the matter, with a view 
of prevailing on England to aid in the protec- 
tion of the seals. The bill provides for asking 
Great Britain, Russia and Japan to join us in a 
commission for giving the fur seals better pro- 
tection, and in the meantime to agree toa modus 
and_ perhaps 


vivendt for this year’s season, 


longer. In case satisfactory arrangements are 
not made before May 1, 1896, the secretary of the 
treasury is authorized to kill all the seals that 
come to the Prebyloff islands this year, and to 
dispose of their skins to the best advantage in 
this country. It seems queer that a bill which 
begins with provisions for protecting the seals 
should end with provisions for exterminating 
them. This is, undoubtedly, the result of the 
success of Great Britain in getting from the 
Paris tribunal the privilege of carrying on pela- 
gic sealing in Behring sea, not within the sixty- 
mile limit of the breeding place. It is claimed 
that there were 44,000 seals taken in that sea 
alone, in addition to the numbers caught in the 
Pacific ocean, and that of the great number 
killed in the water a large part were not recov- 


ered. Our catch at the islands last year fell to 


15,000 on account of the prohibition against 


killing any seals, except males of a certain age, 
whereas in past years the number killed used to be 
over 100,000. In Secretary Carlisle’s report is to 


sir 


be found the following: “The most conclusive 
evidence of the fatal results to the seal herds 
by pelagic sealing in Behring sea, where, ac- 
cording to official reports, over seventy-three 


per cent of the American, and fifty-six per cent 


of the English-Canadian catch consisted of fe- | 


males, was the finding by our agents on the 
islands of over 28,000 seal babies which had 
died of starvation because their mothers were 
killed at sea by pelagic sealers while in search 
The bill 
provides that in case the final appeal to Eng- 


of food beyond the sixty-mile zone.”’ 


land is unsuccessful, that the seals shall be 
killed at once instead of waiting until they per- 
ish from starvation under the present working 
of the Paris rules; it certainly would not be 
less merciful than exterminating them as the 
pelagic sealers are doing by killing the mothers 
and leaving nearly 30,000 of their young to die 


of starvation in a single year. The sale of the 





skins thus obtained would partly compensate 
the government for the expenses necessarily in- 
curred. The results of the object of the bill 
will be watched with increased interest. 


Chief Justice Bleckley, writing for the Su- 
preme Court of Georgia, has recently decided 
that a barber is not liable for the loss of the hat 
of a customer or of his umbrella, or in fact any 
article which the customer has brought to the 
barber’s shop, while the customer is seated in 
the barber's chair, and is unable to see his 
property. The part of the opinion which is 
interesting is: “It hath never happened, from 
the earliest times to the present, that barbers, 
who are an ancient order of small craftsmen, 
serving their customers for a small fee, and en- 
tertaining them the while with the small gossip 
of the town or village, have been held responsi- 
ble for a 
whereby he taketh the hat of another from the 


common rack or hanging place appointed for all 


mistake made by one customer, 


customers to hang their hats; this rack or place 
being in the same room in which customers sit 
to be shaved. The reason is that there is no 
complete bailment of the hat. The barber hath 
no exclusive custody thereof, and the fee for 
shaving is too small to compensate him for 
He, himself, 


could not watch it, and, at the same time, shave 


keeping a servant to watch it. 
the owner. Moreover, the vaiue of an ordinary 
gentleman’s hat is so much, in proportion to 
the fee for shaving, that to make the barber an 
insurer against such mistakes of his customers 
would be unreasonable. The loss of one hat 
would absorb his earnings for a whole day, per- 
haps many days. ‘The barber is a craftsman 
laboring for wages, not a capitalist conducting 
a business of trade or trust.” 


—__+ 


HABEAS CORPUS — PERSON IN CUSTODY OF STATE 
OFFICERS.-— Where a person is in custody under pro- 
cess from a State court of original jurisdiction for 
an alleged offense against the State laws, and it is 
claimed that he is restrained of his liberty in viola- 
tion of the United States constitution, the circuit 


| court has a discretion whether it will discharge him 


upon habeas corpus in advance of his trial in the 


| State court; that discretion, however, to be subor- 


dinated to any special circumstances requiring im- 


' mediate action. (Whitten v. Tomlinson [U. 5S. S. C.]}, 


16 S. C. Rep. 297.) 





THE ALBANY LAW JOURNAL. 


117 





ADDRESS OF HON. MOORFIELD STOREY. 
OF BOSTON, BEFORE THE NEW YORK 
STATE BAR ASSOCIATION. 


\ R. President and Gentlemen of the Bar Associa- 
| tion of New York, when I accepted your cor- 
teous invitation to attend this meeting I did not 
agree to make a speech. On the contrary I may 
say that I agreed not to, but such agreements are 
regarded as of very imperfect obligation even in so 
essentially law abiding an assembly as a meeting of 
lawyers. I might perhaps suggest to your commit- 
tee on reform the question whether steps should not 
be taken to secure greater respect for obligations of 
this character, but they might reply that the pen- 
alty now provided for a breach of the contract, the 
necessity of listening to the speech which follows, 
is a sufficient sanction — an instance where the pun- 
ishment peculiarly fits the crime. I should however 
be lacking in courtesy if I did not avail myself of 
the opportunity which the indulgence of your presi- 
dent has offered me to express the pleasure which I 
have derived from the addresses which I have heard, 
and my gratification at this opportunity to enlarge 
my pleasant acquaintance with the members of the 
New York Bar. 

I came here to listen and not to speak, as a learner 
and not as a teacher. You have appreciated earlier 
than we in Massachusetts the advantages gained by 
The 


Bar Associations of the State and the city of New 


organization among the members of the bar. 


York have been vigorous and effective agencies of 
reform for years, and we are all familiar with their 
achievements. In Massachusetts we have no Bar 
Association of the State. We have an association 
in Boston which is extremely regular in its attend- 
ance at our occasional dinners, but which is apt to 
We 
have not impressed ourselves upon the legislation of 
the State, and although we have committees to 
whose care various matters are confided, yet the 


neglect the other duties of a Bar Association. 


members are as a rule so busy in attending to their 
individual affairs that they give but slight attention 
to public questions. In listening to what has been 
said here I find that you are confronted with the 
same difficulties that beset us. Our chief justice 
a few days ago remarked that our profession during 
the last one or two centuries has advanced less than 
any other, and to a certain extent this is undoubt- 
edly true. Whether the fault lies entirely with the 
legislature, of which our profession forms so large a 
part, or whether it is to be sought elsewhere, is a 
question upon which perhaps the legislature might 
wish to be heard. 

I have listened with extreme satisfaction and en- 
tire sympathy to all that was said by your dis- 
tinguished fellow citizen, Mr. Depew, last night, 
and I hope that now he has spoken it will be found 





easier for other members of our profession to ex- 
press their opinion upon a question which so vitally 
affects the future of this country. There are many 


who seem to be deterred by the fear that if we op- 
pose the policy adopted by our representatives in 
Washington we shall be charged with lack of 


I decline to adopt this definition of 
patriotism. A patriot is one who seeks to advance 
the highest interests of his country and of her citi- 
zens, and our whole theory of life is wrong if those 
highest interests are not better advanced during a 
all the influences of education 
and civilization are given their fullest effect than 
in a time or war, during which not only, as Cicero 
said, are laws silent, but during which, as Sidney 
Smith said, ‘* God is forgotton.” I do not believe 
measured by the 


patriotism. 


time of peace when 


that the greatness of a nation is 
number of square miles which it misgoverns, but by 
the character of the institutions and the quality of 
the citizens. 

Nor am I one or those who give my adhesion to 
the doctrine that we must support our country 
right or wrong. I believe it is the duty of every 
patriot to do everything in his power to keep his 
country right, and do everything that he can to 
prevent her from going wrong. We all remember 
how the clerk, after reading an indictment, proceeds, 
“To this indictment the defendant has pleaded 
‘not guilty,’ and for his trial has put himself upon 
the country, which country you are.” This is the 
solitary instance in which twelve men have the 
legal right to call themselves a country. This is a 
popular government, and it goes right or wrong as 
public opinion expresses itself. It is altogether too 
common for a man who is a Senator or a cabinet 
officer to say, ‘‘I am the country and all who differ 
with me are unpatriotic.” I think it is time for us 
to assert ourselves, and for every citizen to do what 
he can to prevent a departure from the policy of 
peace under which our country has grown great. 
We did not choose our president or our representa- 
tives upon any issue such as is now before us. 
Upon the question of the hour the country has 
never expressed its opinion, and no man can claim 
to represent it. The opinion of the country is now 
making, and every good citizen must do his part to 
make it right. 

I fear for our oountry a successful war more than 
any other calamity. We can survive defeat, but it 
will be very hard to preserve our institutions against 
victory, The triumph of Romeinthesecond Punic 
war paved the way for the downfall of the Roman 
republic. We must be certain that we are entirely 
different from every other nation before we expose 
ourselves recklessly to the evil influences which they 
have failed to resist. It would seem that with the 
problems before us of currency, of taxation, of the 
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relation between labor and capital, and of munici- 
pal government, we have on our hands all the diffi- 
culties that the most exalted patriot can require: 
If he wishes foes worthy of his steel, questions 
which demand all his ability and all his courage, he 
has only to look about him. There are bosses here 
more dangerous than any foreign enemy. 

It is at least clear that we do not want one foot 
of foreign territory. There is no neighboring 
people that are so clearly able to govern themselves 
honestly and well that we can afford to let them 
take part in the task of governing us. Does it seem 
to you that it is wise for us to undertake the labor 
of instructing senators from Hawaii or Cuba in the 
principles of sound currency when we cannot teach 
them to the senators from our new States, or even 
Is it not idle for us 
to attempt to govern Cuba when we find it so difficult 
to govern the city of New York? Reformers all 
over the country are continually claiming that the 


to those from Pennsylvania? 


great difficulty which we have in the administration 
of this government comes from the presence in our 
midst of foreigners. Those foreigners are here un- 
der our system, subject to our police, educated at 
our schools and by our press, and taking part in the 
solution of the problems with which we are called 
upon to deal. If we cannot control them, what, 
think you, would be the result of adding to our 
body politic whole states of foreigners, not subject 
to our police, unfamiliar with our institutions or 
even with our language, and not subject to any of 
the influences of education or association to which 
Are such 
foreigners likely to help us in dealing with our diffi- 
culties? 
ment introduced into our body politic than assist- 


our naturalized citizens are now exposed? 
Can you imagine amore dangerous ele- 


ance of that character? 

Permit me to say further that the suggestion 
which has been freely made that this new develop- 
ment of the Monroe Doctrine does not involve a 
protectorate of South American States seems to be 
founded on a very imperfect appreciation of its 
consequences. We say that if a foreign nation 
finds its citizens abused by Venezuela, there is 
nothing in the Doctrine to prevent it from going to 
war and punishing the offending power. If war is 
to be carried on, the power that is waging it must 
have the right to enter the territory of its enemy, 
must have the right to occupy cities or strategic 
points for the purpose of enforcing the payment of 
the war indemnity which is now always demanded 
by the victor. War between a European nation and 
a South American state must be waged witli all the 
weapons that are now used. We cannot say that it 
must be confined to blockade or operations at sea. 
Such war would fail of its effect. But by the new 


Doctrine the moment an army enters the territory 





of a South American power, we must say ‘‘ stop” 
lest the entry may result in a permanent occupation. 
We must immediately enlist on the side of the 
smaller power, and if the South American powers 
feel that they can rely on our aid, is it not likely to 
excite their already sufliciently irresponsible gov- 
ernments to greater disregard of foreign rights ? 
Is it not perfectly clear that we are making our- 
selves practically responsible for the actions of 
these powers ’ In fact the United States is putting 
its name on the back of a great deal of very insol 
vent paper? Are not here two sidesto the question ? 
Is it not worth while for the American people to con- 
It is 
a departure from the rule under which the United 


sider what the result of this policy must be ? 


States has grown rich and powerful. 

There is nothing in my judgment more discour- 
aging than the fact that when the message of the 
President was laid before Congress there was not in 
the whole House of Representatives a single man 
who had the courage to stand up and say: “ As 
this dispute has lasted ninety years is it not safe for 
us to sleep on it a single night?” Public opinion 
in this country should assert itself when our repre- 
sentatives are cowed or paralyzed. 

The best war that ever was fought was the war 
of the rebellion, but it has left behind it a legacy 
of party spirit, of extravagance, of taxation, of 
corruption, which has stood between us and good 
government for thirty years. We are finding it 
impossible to decide what our dollar is now, thirty 
afford to let 


our rulers for no cause that concerns us expose us 


years after that war closed. Can we 
not only to the material consequences of anothe 
war in loss of life and property, increased taxation 
and fresh pensions, but to the far more terrible de 
moralization which war always causes? It is said 
that these sentiments are unpopular, but my judg- 
ment is that we shall not go far before they become 
popular among all right-thinking Americans. I 
think that the bar of New York can render their 
country no greater service than by giving their 
adherence to the views so eloquently expressed by 
Mr. Depew last night. 

I have listened with interest to your discussion of 
legislative reform, and I note the general opinion 
that steps should be taken to prevent special legis- 
In Massachusetts we have the worst kind 
If a town 


lation. 
needs water, its 
If a 


justice of the peace neglects to renew his commis- 


of special legislation. 
power to supply it is given by special act. 


sion, a special law is passed to legalize his acts. 
Such special legislation is convenient and not dan- 
gerous, and while I recognize the evils of special 
legislation in many cases, I think the effort to pre- 
vent it has been carried too far, and has been very 


unsuccessful. 
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® Thus in Ohio there isa stringent constitutional 
prohibition which requires the division of cities 
and towns into classes and forbids legislation that 
does not apply to a whole class. “The result is that 
the legislature, for example, passes a law permitting 
“every city, which by the last Federal census, had 
or which by any future Federal census shall have 
a population of not less than 5,275, or 
build a bridge 
You find 


through every volume of Ohio laws. 


more than 


5.280, to over a river within its 


limits. will those stututes seattered 
The practical 
necessities of life require such legislation and the 


Your New York 


which forbids a special law wherever a general law 


constitution is evaded, rule 
is possible, substantially accomplishes little, when 

Court of Appeals decides that if a special law 
is passed, it is a legislative decision that a general 
law was not possible, and therefore the special law 
the New York 


fails to prevent special legislation, and | 


is valid. I approve view, but it 
have yet 
to find in any State a satisfactory method of dealing 
with thisevil. 
| see that you are trying to diminish the law’s de- 
,atask which has taxed the energies of 
batile 


have undertaken, in a small way, to deal with 


our 
We 


this 


rs, and will doubtless our sons. 


question. Not many years ago counsel in Boston 
were allowed to argue before a jury—one seventeen 


That led 
adoption of the rule which gives counsel at a jury 


hours, the other eighteen hours. to the 


trial one hour on aside. In our Supreme Court, at 
the argument on questions of law the same rule pre- 
Yet we the 


sometimes 


vails. are still confronted in courts 


with accumulating business. I have 
thought that something might be gained by divid- 
ing the court into sections instead of having all the 
judges hear every case. That system has been tried 
in England, where the Court of King’s Bench, the 
Court of Common Pleas and the Court of the Ex- 
chequer all administered the same law, and without 


substantial disagreement. In this way only does an 


increase of judicial force expedite the decision of | 


If all sit together, there is more discussion 


and consequent consumption of time and less indi- | 
} 


vidual responsibility. Nine judges may hold what 
one would not, each relying on his associates, and 


not using his own judgment. 


like to say on every subject that has been mooted 
here, I should be making a speech, which I agreed 
not to do, and although you have relieved me from 
the obligation of my agreement, I think I ought 
Let 


myself to pay it at least some respect. me, 


therefore, close by thanking you agam for the op- | 


i a a 
portunity I have enjoyed, and by wishing your as- | 


sociation long life and continued influence 


good, 





for | 


PREPARATION FOR THE BAR. 


{° advise is so much easier than to give infor- 

mation that, in attempting to comply with 
our honored president’s request that I read a paper 
at this annual meeting, coming to me at atime when 
the pressure of other duties made any preparation 
exceedingly dificult, you will not be surprised at 
my choosing an admonitory form of address. 

What I have purposed is not to review different 
systems of instruction by which young men acquire 
sufficient knowledge of law to withstand the ordeal 
of an examination, now, as I understand the situa- 
tion, by no means perfunctory or easy, but a con- 
sideration rather of certain general principles in- 
volved in the preparation of the young lawyer for 
the duties and responsibilities of his profession. 

It will not admit of question that the subject is 
one of great importanee, not only to our own pro- 
fession, but to the State and to the welfare of all 
our citizens. 

To those of us who are actively engaged in the 
work of the lawyer is intrusted almost every con- 
ceivable interest having relation to the personal and 
While the 
bar is, in this country, to so great an extent, the 


property rights of our fellow citizens. 


approach to official station and political influence 
that the 
and direct connection with the proper administra- 


character of its members has evident 
tion of State and federal affairs. 

The simple fact that no less than one-half of the 
members of congress, including both houses, are 
lawyers, and that members of the the same profes- 
sion form so large a proportion of the State Legis- 
latures and occupy so prominent a place in the 
national and State governments, is entirely suffi- 
that it but 


portance to all our public interests, and vo the suc- 


cient to prove cannot be of vital im- 
cess and perpetuity of our system of government, 
that preparation for the bar should be of the best 
possible tendency and result. 

It is not pessimism to recognize on every hand, 
in the eager crowding of young men by hundreds— 
indeed thousands—into our profession and in the 


deficiency exhibited by so many of these of any 


| . - . . 
| adequate conception of what admission to the bar 


should mean to them, that the recruiting of our 


| ranks is the result of processes far from satisfying 
But, gentlemen, if I were to say all that I should | 


and giving little promise of escape from very un- 


| desirable not to say serious consequences. 


It is not only that callow youth, whose intellect- 


| ual fitness must be measured by the minimum of 


parrot facility acquired from askiliful “ cramming” 
for a few months, are clothed upon with the solemn 
recognition of our great court of original jurisdic- 
tion as learned in the law and held out to the world 
as qualified to advise as to the difficulties and pre- 
sent in our courts the rights of litigants, but more 





120 


_ TE ALBANY LAW JOURNAL. 





and worse than this is the utter absence, among so 
many of them, of all appreciation of the nature of 
their duties, the meaning of their responsibilities 
and privileges, the real purpose of a true lawyer’s 
life. 


upon admission to the bar as an escape ffom the 


A large proportion of them manifestly look 


care and labor which they recognize as necessary to 
success in every kind of what they call ‘* business,” 
as an easy and comfortable way of getting a living 
with the minimum of effort. As many a weakling, 
having little relish for the severe competition and 
constant effort of more active pursuits, finds that he 
has a call to the ministry, and thus our pulpits be- 
come the abodes of so much dulness, so these selfish 
lads seek a place which will authorize them to live 
upon the labors of better men and enjoy an unde- 
served respectability. 

Another class, still more objectionable because 
more harmful, are capable, industrious and am- 
bitious, but possessed with that conception of pro- 
fessional success which has its foundation in a 
miserable worship of cunning and the triumphs of 
indirection. Thei: real theory of life is that the 
world is an egg to be opened, a pigeon to be plucked. 
That he who gives honest value for what he wins is 
a dull fool. And, in the belief that the position of 
a lawyer affords instrumentalities and opportunities 
for a sort of legalized plunder, they seek that posi- 
tion with eager desire; and, so far as mere informa- 
tion goes, become learned and skilful, by persever- 
ing toil, on much the same principles as the chevaliers 
of Hounslow Heath might have give time, patience 
and labor to acquire skill with the pistol and in 
horsemanship; or a pirate to achieve the highest 


grade of seamanship. After all due allowance for 


misconceptions, stupid prejudices and ignorance, is 
there not a certain element of truth in the vulgar 
idea that no political corruption or business swindle 


flourishes and grows to really great proportions, 
but with the consent and assistance of some learned, 
Is it not true that 
many a fallacy of govermental policy is known to be 


able and unscrupulus lawyer? 


such and could readily be exposed and crushed by 
the lawyers in official sattion, yet is nursed and de- 
fended, or at least winked at, in the belief that it 
may serve to promote personal ambition or, at least, 
cannot be attacked with honest zeal without risk of 
popularity. 

If there be foundation for these impressions, it 
would seem to follow that any tendency to regard 
the law as a mere trade, in which the indolent and 
incompetent can gain support in comparative idle- 
ness, endued with a factitious dignity as members 
of a learned profession and priests in the temple of 
justice, on the one hand, or as a school of alchemy 
where the initiated are taught the mystery which 
transmutes brass into gold, on the other, must be 





occasion for grave concern, and call upon all 
worthy lawyers—perhaps in an especial degree upon 
members of this association, which is organized “to 
elevate the standard of integrity, honor and cour- 
tesy in the legal profession,” for serious and earnest 
efforts toward the correction of so great evils. 

An attempt to suggest something in aid of such 
effort is the object of this paper. 

In this attempt, however, the influences for good 
which may be available before admission to the 
bar, are the only ones which will be considered. 
All that is possible in the way of reaching a higher 
plane of thought and conduct for those already in 
the profession, would doubtless be insignificant in 
comparison with what may be accomplished with 
the young and impressible minds of those who are 
making ready for the time when they expect to 
take our places. 

It would seem to be necessary, as the first step in 
such a reform, that a distinct and correct idea 
should be formed of what in fact is the true posi- 
tion of a lawyer in the economy of our civilization. 
Many attempts have been made to define this, with 
more or less success; but the real answer to the 
question must be found, as it seems to me, in some- 
thing broader than any conception which is limited 
to our own profession. The problem of life for a 
lawyer does not differ in any essential from the 
same problem for any other. It is the universal 
problem which can be limited to nothing less broad 
than the meaning of life. While it is beyond ques- 
tion that a vast majority of the human family give 
no thought to this, living on from day to day in an 
atmosphere of present hopes and needs, having no 
idea of any aim beyond the accomplishment of their 
narrow and immediate purposes, or, at all events, 
present to themselves for an ultimate aim only some 
vague standard of wealth or station, it is none the 
less evident that such a life, although it may often 
be quite useful in its effect upon the sum of human 
happiness, not infrequently tends to degrade the 
individual and obstruct the progress of general civi- 
lization. At its best it is by no means admirable in 
itself or satisfying in its results. 

The contempt for wealth, so freely expressed in 
certain schools of thought, is undoubtedly either 
delusion or hypocrisy. Money is of great value to 
its possessor. The depreciation of popularity or 
official position is no less absurd. (ur scheme of 
government — indeed, all good government — is 
founded upon the validity of general confidence in 
and admiration for individuals. None the less is it 
apparent to all sane minds that love of wealth jor 
itself is a species of idiocy, and love of praise, for 
praise’s sake, as distinguished from that just joy a 
man may feel in consciousness that he has the evi- 
dence of good qualities in the harmonious suffrage 
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of his fellows, is 2 puerile and contemptible vanity. 
The delight sometimes found in the mere exercise 
of power, too, for the sake of its exercise, is animal 
and brutal. 


Doubtless these are commonplace truisms, but I 


trust their repetition here may assist my thought | 
| outward beauty, but bitter ashes in the taste — has 


and, therefore, be pardonable. 


If we are agreed that love of wealth is absurd; | 
that love of praise is contemptible, and love of | 
| fully conscious that life was, with him, a failure. 


power is brutal, what remains as a worthy object of 


living? It would seem, at least in first impression, 


that all we know of real effort in human lives is di- | 


rected to the attainment of some of these — wealth, 
And 


less — mistaken purpose and wasted energy? Is 


or fame, or power. is it all worse than use- 
not modern civilization founded upon this pursuit 


of wealth? Does not all intellectual, as well as 
physical development have for its source and sup- 
port this reaching out for power? Is not every 
form of heroism, even to martyrdom for righteous- 
ness sake, born and nourished in a desire for praise? 

Let all this be conceded and a solution of the 
The ‘* Why ?” is 


The real and worthy mo- 


problem is by no means reached, 
as imperative as before. 
tive, if haply any worthy motive there be, does not 
yet appear. 

To my mind, this ultimate and absolute motive, 
which rules the world of humanity, builds cities and 
palaces and temples; traverses seas and girds con- 
tinents; expresses itself in books and newspapers. 
in oratory and debate, in music and painting and 
architecture and all the products of the useful arts; 
develops religion, jurisprudence and statesmanship ; 
cultivates the grace and beauty of social life; ad- 
ministers justice and governs nations — in a word, 
the main spring of all civilization and progress — is 
an undying impulse to find complacency in and ap- 
proval of ourselves within ourselves. 

It would be manifestly inappropriate to introduce 
into this discussion any consideration of the sanc- 
tions of what is known as religion, whether inter- 
nal or external; but we conceive it to be an imuta- 
ble fact that man forever feels himself to be in the 
presence of a secret tribunal, which is recognized 
as a tribunal of absolute jurisdiction, before which 
all thoughts and deeds of life are brought into 
judgment. This truth is expressed with great 
beauty and dignity by Doctor Hickok, in his trea- 
tise on ** Moral Science,” in these words: 

“There is an awful sanctuary in every immortal 
spirit and man needs nothing more than to exclude 
all else and stand alone before himself to be made 
conscious of an authority he can neither dethrone 
nor delude. From its approbation comes self- 
respect; from its disapprobation, self contempt. 
A stern behest is ever upon him that he do nothin 


or 
5 
r 


to degrade the real dignity of his spiritual being. 


| accompanies the sense 





He is a law to himself, and has both judge and 
executioner within him and inseparable from him.” 
And hence it is, as I firmly believe, that no man has 


| yet sacrificed his life to the pursuit of wealth or praise 


or power, but has found the fruit of success only 
Dead Sea apples, deluding with a fair promise of 


lived and died in hopeless discontent with himself 
and all he has accomplished, self condemned and 


Doubtless there are times with such men, when they 
find happiness in the realization of their plans and 
success gives great joy; but the balance is over- 
whemingly on the side of that misery which ever 
of failure—the crushing 
burden of self contempt. their 
birthright of honor and true success has been ex- 


They know that 
changed—freely and eagerly exchanged—for a mess 
of pottage. 

How then shall this self approval be securely 
gained? 
takable. 
one measure of success for any life, and that is 


The answer appears obvious and unmis- 
There is but one source of content, but 


found in the bestowal of our best in some form of 
work which may benefit humanity. And humanity 
does not mean some vague abstraction of a world 
at large, but men or communities within our reach 
and subject, more or less, to our personal influence. 
If these are profited by our labors, we may feel 
entirely at our ease concerning our duty to the 
human race and to posterity. , 

This philosophy of /estowa/ is the keynote of all 
true success. Strange that it is so little understood, 
when all nature-—every page of the record of science 
shows but the infinite energy unceasingly occupied 
with this one activity; when all men really admire 
and reverence in human conduct — maternal de- 
votion, paternal provision, the soldier’s heroism, 
the priest's self-denial, the stateman’s patriotic zeal, 
the merchant's untiring care, the lawyer's absorption 
of himself in his client’s welfare —is but expression 
of its meaning in the affairs of life. The highest 
and truest happiness consists in giving, and no 
such noble and inexpressible joy is known to our 
experience as we find in those phases of our life in 


sive our most 


which we precisely and absolutely g 
strenuous efforts, our severest toil — our very selves 
There 
indeed have we pure content and satisfaction, un- 


of 


—to the welfare or happiness of others. 


touched by any stain selfishness or loss of 
dignity. 

It cannot be doubted that the common experience 
of our own profession involves more of this bestowal 
of our best for others than is the case with any 
other class of men, unless it be our brethern of the 
medical faculty. Certainly it is upon this theory 
The 


old Roman relation, of absolute dependence, on the 


that the very existence of our calling rests. 
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part of the client, and sacred duty to protect, 
advise and to represent in all litigation, on the part 
of the patron, had hardly more of trust and confi- 
dence — aye, dependence and _ protection — than is 
found in that of attorney and client, within its 
legitimate scope, to-day. The very names, attorney, 
signifying one to whom snother turns, or commits 
his rights and interests, and ¢/ient, who hears, 
follows, depends—are expressive of this fact. 
And 
more 
than this which binds the lawyer to his client. 


human institution involve a 
between man and man 
His 


could 
unselfish 


how any 


connection 


labor, his solicitude, his powers, his successes are 
It may be said, 
and it is the vulgar belief, that the lawyer does all 


not for himself, but for another. 
this for selfish ends. Undoubtedly the lawyer does 
sometimes, as well as other men, sacrifice his life 
for wealth or praise or power; and when he does 
this, his life also is a failure and his reward, how- 
ever he may flaunt its visible results, is secret dis- 
content and shame. But manifestly his profession 
exposes him, least of all, to this error; and they 
know little of the profession who fail to understand 
with what absolute self-extinction the true lawyer 
merges his interest, his feelings, his hopes and fears 
in those of his client, how often he feels an unfortu- 
nate issue of the cause, although it touches neither 
his purse nor his reputation in any appreciable 
degree, far more keenly than does the client him- 
self. For him has burned the midnight oil. For 
him the tortured brain, through weary hours of 
study, thought and watchful care has spent its ut- 
most force; for him all resources of skill, tact, 


judgment and speech have been expended, with 
very rarely measured out in 


self-forgetting zeal 
any proportion to the expected fee—very often 
bestowed with no hope of any reward, except that 
which is found in the very act of lavish bestowal. 
It is not necessary, I presume, that I should dis- 
claim the belief that a lawyer should desire no pe- 
cuniary return for his professional labors. That will 
doubtless go without saying. That he is entitled, 
if faithful, to a very high rate of compensation, in 
accordance with the measure of his recognized abili- 
ties and the magnitude of the interest for which he 
To the 
making of a really good lawyer go years of prelimi- 


has been responsible is easily made clear. 


nary schooling, years of instruction in his peculiar 
field of study, a wide general knowledge of litera- 
ture, science and affairs, some considerable capital 
represented by his office and its outfit and his li- 
brary, and the untiring devotion of his time and en- 
The ability to 
successfully conduct the affairs entrusted to his skill 


ergies to the service of his clients. 


to-day is the result of all the study and experience 
of his whole past life. Such services are entitled to 
very large pecuniary reward. 


While the care which 








he may properly bestow upon the business side of 
his work towards accumulating some estate may 
well be but another form of that same bestowal of 
himself for the welfare of others which is most hon- 
orable and worthy. The happiness of his domestic 
life, the education of his children, the interests of 
his own community—all these may be greatly pro 
moted by his wealth, if he may acquire wealth. 
But the indifference of our profession to wealth is 
so marked as to be almost culpable, and is shown by 
the fact that, with great opportunities and often 
large income, it is one of the most rare events for a 
lawyer to become, even in a moderate degree, a man 
of wealth. 

In all this expression of the general principles 
applicable to a lawyer's life, T have felt that it 
would be nothing less than impertinence to urge 


his personal integrity. This is absolutely unques- 


tioned among all classes of men. No one hesitates 
to rely upon it with as perfect confidence as he 
counts upon the love of his mother, And this is 
but another proof of a real, though tacit and blind 
recognition of the unselfishness and inbred zeal for 
the welfare of others which is characteristic of the 
legal profession. Men are heard to repeat their 
threadbare jokes—so outworn and imbecile that 
they can provoke neither smile nor frown. But no 
man hesitates to trust his life, his fortune and his 
sacred honor under the shelter of the first attorney’s 
sign he sees upon the street without dreaming of 
the possibility of treachery or dishonesty. 

Under what conditions then can these crowds of 
ill-informed young men, who are hurrying into the 
profession with so little and such mistaken ideas of 
its real character, be reduced to reasonable numbers 
by some adequate process of selection, or made 
more fit to enter it. 
the 


The demand cannot 


There seems to be no room for doubt that 
number of them is too great. 
equal this supply, and a large portion of them must 
soon be stranded on some desert coast, where little 
better than starvation will be their fate. 

It would seem that all which can reasonably be 
required of time and study is now provided for by 
our system, and we may expect that the faithful- 
Board of 
gives all check upon the number of admissions con- 


ness of our admirable Examiners now 
sistent with a proper opportunity for entering upon 
our profession. If I am not misinformed, however, 
the intent of our requirement of clerkship is not 
met in practice. Certainly a perfunctory enroll- 
ment of students in the offices of practicing attor- 
neys, Which is contemporancous with the time of a 
law school course, can bardly be a compliance with 
the spirit of our system or give the results aimed at. 
The term of clerkship is undoubtedly intended to 
secure some practical familiarity with legal busi- 
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ness ; and it will hardly be claimed that mere occu- 


pancy of a chair in a lawyer's office, where the 
student is, in fact, preparing himself for the work 
of his law school, will be of much use in this direc- 
tion. In effect, it cuts down the time for prepara- 
tion also and thus, I think, unduly facilitates ad- 
mission. Perhaps a compliance with the provisions 
of the rules as to duplicating time prevents, to 
But | 
college graduate may fulfill all requirements as to 


If any 


some extent, this evil. understand that a 
time within a period of nineteen months. 
real fitness for the position of an attorney is to be 
demanded, this would seem a very inadequate 
period. However this may be does the provision for 
“serving a regular clerkship in the office of a prac- 
ticing attorney * mean much of anything in actual 
What is he required or expected to do 
Is it not. in the 
And 


if so, would it not be well if the rules were td con- 


experience / 
in our offices as a matter of fact ? 
great majority of cases, entirely perfunctory ? 


tain some definition of what shall constitute this 
“serving a regular clerkship?” 

Upon the main question, however, are we not 
well aware that a young man may comply with the 


rules, literally and fully, without receiving the 
slightest instruction in the ethics of our profession 
and without having felt the personal influence for 
good of any of its members. Is there anything in 
his course of study which necessarily disabuses his 
mind of those false conceptions of a lawyer's life 
of which we have been speaking? I think not. 

How then shall we give the required training in 
this respect ? 

itis doubtless true that, in any of our good 
law schools, the students are under the best influ- 
ences in this very direction. Here are they set 
apart, during a certain time, for the purposes of 
No 
principle in professional conduct is presented to 
If brought to 


study. exhibition of selfishness or want of 


them in any concrete exhibition. 
their attention at all, it is by the abstraction of some 
reported case of general discussion, and only to 
hold it up to contempt. They meet from day to 
day their instructors, knowing them as a rule only 
these 
expressing elevated views of 
The entire atmosphere is one 


in which the best motives are urged upon them 


as instructors, and 
men, holding and 


professional honor. 


and the highest standards are olfered for their ad- 


ao 
5 
miration. 

their ideas of professional duty and responsibility 


In such a pure and just environment, 


are formed and, so far, are correctly formed. 

But these are necessarily abstract ideas and are 
acquired in an artificial atmosphere. When they 
become a thing of the past, and these young men 
are brought face to face with actual work, it will 
not always be found that they have made such pro- 


are scholarly gentle- | 





found and lasting impressions as to withstand the 


influence of some, to them, manifest success, which 
they recognize as based upon seflish, if not un- 
principled conduct. 

While to those students who have had no such 
privileges—who have simply entered an office and 
pursued the study of the law from books, hardly 
conscious of the busy movement of professional ac- 
tivity about them, nothing is found to supply their 
place. These ‘‘ clerks” go their way for the allot- 
ted time and, having committed no glaring breach 
of law or decency, receive a certificate of their 
clerkship and good moral character from a lawyer, 
Whatever of 
moral obliquity as to the purpose of our profession 


who may barely know them by sight. 


or its ethical standards may have fallen upon them 
in any way they bring into our professional life with 
their admission to the bar, and have never had even 
a suggestion, perhaps, that there is another—much 
less that there is a truer and better view of the call- 
which they propose to make the business of 
their lives. 

One significant fact confronts us, gentlemen, 
which is, that every one of these candidates for ad- 


ing 


mission to our ranks is brouglit into personal rela- 
tions and for a considerable time — in many cases 
for three years — with some one of us, The very 
theory of our system brings upon us, in all justice 
and fairness, an unmistakable and by no means 
trifling responsibility. We are supposed to know 
them, to have some real judgment as to their char- 
acter and familiarity with their progress and at- 
tainments. We consent to call them our clerks. 
We formally and deliberately assure the court, and 
the general public also in that very act, that they 
have served a regular clerkship for one, two or even 
three years with us. If our conduct is honorable: 
our standards noble, it cannot be that any young 
man could really be under our personal influence 
for months or and remain blind to what is 
honorable and noble in professional life. 

We will assume, of course, that in all these things 


* 
But will we 


yea 's 


we are everything that we should be. 
have the hardihood to pretend to any real discharge, 
in our relations with these young students, of our 
duty—a duty which is not only to them but to our 
brethren of the bar—aye to the courts, to the public 
and to the science of the law. TI fear that many of 
us must plead guilty. And if so, let us no longer 
profess our surprise at the crudeness and error, so 
often found among young member of our profession, 
in their conceptions of duty or obligation. It is not 
extravagant to say, that if all of the lawyers with 
whom students are now serving clerkships were to 
attempt a faithfuland honest discharge of that duty 
—and I cannot find any escape from the conviction 
that it is a duty—from this time on, the improve- 
ment in the tone of our profession would be imme- 
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diate and manifest, and we should soon cease to 
It would in- 
evitably react upon ourselves and make more real 


regret the increase in its membership. 


and vivid to us, also, the demands of professional 
honor. While many who are unfit to enter the tem- 
ple would be turned back, and those who did enter 


would come in with just minds and worthy pur- | 


poses. If we can make sure that the quality is sat- 
isfactory, we need have but little concern about the 
quantity. 

I believe the remedy is with ourselves, and can- 
not question that it is a plain duty to apply it. 
we do so, earnestly and faithfully, reward will 
come to us in fullest measure. 

Shall we not make the attempt, then, to direct 
aright such of these young men as we may each in- 
fluence, to give them a true conception of our posi- 
tion in the world, with its high privileges and just 
aims. Let us see to it, so far as in us lies, that no 
candidate shall seek admittance to our ranks with 
the base idea that a lawyer may ever profane the 
temple of justice with cunning traps and sophis- 
tries, or win success by base devices and tortuous 
ways; may incite litigation, assist fraud and bully 
ignorance and weakness, to be hailed by the vulgar 
But that the 
deepest motive of his heart may be that his time, 


crowd as smart and swell his income. 
thought, labor — all wealth of learning, power of 
logic and command of language — be given to per- 
fecting that noble science of the law, upon which 
must rest security of property, enjoyment of life, 
liberty and the pursuit of happiness; the very 
foundation cf social progress. That he may keep 
ever before him, as his aim and highest reward, the 
purpose to give, by his life and labor, some real aid 
in developing this noblest of human creations, 
which secures the greatest good to the greatest 
number; reconciles generai safety with the largest 
personal liberty; founded upon the teachings of 
inspiration; throned in the majesty of justice; pos- 
sessing within itself the wisdom of all human 
and 

of 


unmoved 
and 


experience, and holding its seat 


greed crime 


steadfast amid the passion, 
every fleeting hour. 

ELIZABETHTOWN, N. Y. Rrenanp L. Hann. 
ya m : 


THE REPORTS. 


N the 3d of December last, among the general 
rules of practice adopted by the judges of the 
Appellate Division of the Supreme Court of this State 
was rule 45, containing the following provision: 
‘*All cases cited on the briefs from the courts of 
this State shall be cited from the reports of the official 
reporter, if such cases shall have been reported in 
full in the official reporter.” 
This rule was adopted, presumably, after due de- 
liberation by judges of experience, and seemed to 








| present a possibility of getting rid of the nuisance 
of duplication of reports. which has become a se- 
rious matter both for our purse and our time. 

And yet, when this rule has been in force only 
about six weeks, an attempt is being made to nulify 
it by the introduction into the Legislature of a bill 
which provides that no rule shall be made or en- 


forced requiring attorneys ‘‘to cite from any re- 


| ports prepared by the official reporters in refer- 


ence” (preference ?) ‘‘to other published volumes 


| of reports.” 


If | 


Surely this is a matter in regard to which the 


| judges are entitled to express their wishes, and a 


court which spends a large part of its time in the 


| examination of cases is certainly also entitled to 
| indicate its preference as to how these cases shall 


be cited. 
If the official reports were expensive or badly done, 
or were for any reason unacceptable to the bar, then, 


| it would be proper to abolish them entirely and leave 


us to the tender mercy of ‘* private enterprises,” 


| which would give us all sorts and kinds. 


But it is not understood that any fault is found 
with the official reports, or that the cases are not 
promptly and faithfully reported in them. 

The only grievance alleged is that the rule is 
aimed at the unofficial series, of which there are 
several, 

It has also been alleged that it is a hardship to 
members of the bar who have the back numbers of 
the unofficial series to compel them to start in at 
this time and buy the earlier volumes of the official 
reports, 

But this is not at all necessary; each of the two 
leading series of unofficial reports contains tables of 
reference to the cases in the official reports, and 
every case heretofore unofficially reported may be 
found readily, if it is contained in the official re- 


| ports, by means of these tables. 


So this hardship does not exist. 
As to the system of reporting, the very object of 
the establishment of the official reports was to dis- 


courage unoflicial reporting and do away with the 


reporting over and over again of the same cases. 


in- 


In 


stances cases appear in these unofficial reports in 


The evil is not only the duplication. some 
which the opinions had not been revised by the 
judges, and were not, verbally at least, correct. 

In one instance, an opinion which had been or- 
dered cancelled by the court appears in full in one 
of these series as an official opinion. 

It was to attain the result aimed at by the official 
series, namely, the prevention of useless trouble and 
labor to the Bar and the Bench that several series of 
law reports, namely, Abbott’s New Cases, Jones and 
Spencer Reports, Daly’s Reports and Connoly’s 
Surrogate Reports were voluntarily discontinued. 





There are many considerations which might be 
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presented in connection with this question of official 


reporting, into which it is not necessary at this time 
to go, our only object being to point out that the 
judges were certainly entitled to make such a rule 
if thereby they could decrease the labor of examina- 
tion of cases (always a heavy one, and under the 
new system especially so) without imposing any very 
great hardship upon counsel. 

In other words, if the needs of the Bench and 
Bar can be better subserved by having one ofticial 
series instead of three or four, it would seem that 
the rule is a very reasonable one. 

As un example of the result of duplication of re- 
ports we mentioned some time since a well known 
case. It is People ex rel. Choate v. Barrett, 56 
Hun, 351; 24 Abbott’s New Cases, 430; 8 N. Y. 
Criminal, 13; 30 State Reporter, 728, 9 N. Y. Supp., 
321; 18 Civil Procedure, 230, affirmed 121 N. Y. 
678, and 30 State Reporter, 1016.—[N. Y. Law 
Journal. 

Notes of English Cases, 

CONTRACT— MEASURE OF DAMAGES.—By a con- 
tract, made on the 24th May, 1895, the defendants 
purchased from the plaintiffs a cargo of muize, to 
be shipped from a port in the Argentine Republic 
about the 15th of July. The market was then fall- 
ing, and on the 28th Maythe buyers repudiated 
the contract, and on the 24th July the plaintiffs 
brought this action for damages for non-acceptance 
of the goods. The prices at that time were falling 
continuously, and there was no prospect of their 
If the plaintiffs had resold about the 
24th July, when they brought this action, the loss 


recovery, 


on the contract price of the cargo would have been 
£1,557, but they did not resell until the vessel and 
cargo arrived at her port of call on the 5th Septem- 
ber, when the loss was £3,807. 

Held, that the measure of damage was the sum 
of £1,557, being the difference between the contract 
price and the market price on the 24th July, when 
the plaintiffs accepted the defendants’ repudiation 
by bringing this action, as, having regard to the 
falling prices, the plaintiffs ought to have resold at 
that time, and ought not to have waited until the 
arrival of the cargo on the 5th September. Q. B. 


Div., Roth & Co. v. Taysen et al., 73 L. T. 628. 


FRAUDULENT MISREPRESENTATION.—In an actior 
for fraudulent misrepresentation the plaintiffs in 
their statement of claim state two specific cases of 
fraudulent misrepresentation (which the defendants 
admitted), and alleged generally that the defend- 
ants had on divers other occasions committed similar 
acts. An order having been made in chambers for 
the plaintiffs to give particulars before they obtained 
discovery from the defendants and inspection of 





their books, a motion was made to vary this order 
by making the discovery precede the particulars, 
the plaintiffs alleging that, although they had in- 
formation in their possession tending to support the 
other charges, they could not substantially comply 
with the order for particulars until they had in- 
spected the defendants’ books. 

Hel?, that this order ought to be varied by direct- 
ing discovery to precede particulars, 

There is no hard and fast rule as to the class of 
cases in which particulars should precede discovery 
or discovery precede particulars, but in each case 
the court will have regard to the special circum- 
stances. Chan. Div., Waynes Co. v. Radford & 
Co., 73 L. T., 624. 


INCUMBRANCE.—The ordinary presumption that a 
tenant for life, who has paid off an incumbrance on 
the property of which he is tenant for life, has done 
so for his own benefit, and not for the benefit of 
the remaindermen, is not rebutted by the mere fact 
that the relationship of parent and child subsists 
between the tenant for life and the remaindermen. 
Ct. of Ap., Re Harvey ; 
Rep. 613. 


Harvey v. Hobday, 73 L. T. 


MARINE INSURANCE.—By a valued time policy the 
plaintiffs insured their ship, valued at £20,000, with 
the defendants ** against the risk of loss or damage 
by fire and (or) explosion.” While the policy was 
in force the ship was, by perils of the sea, driven 
ashore and stranded, and while stranded was totally 
destroyed by tire. By the stranding the vessel was 
seriously damaged, but was still a ship, capable of 
being floated and repaired, though at a cost ex- 
ceeding her repaired value, 

Held, that the valuation in the policy was, in the 
absence of fraud, binding and conclusive between 
the parties, and that the assured were entitled to 
recover a total loss under the policy upon the basis 
of the valuation, notwithstanding the partial loss 
and depreciation in the value of the ship by the 


| stranding. Q. B. Div., Woodside & Co. v. Ins, 


Co., 73 L. T. 626. 


MARINE INSURANCE.—The plaintiffs chartered a 
vessel for a lump sum, and then goods were ship- 
ped under bills of lading at freight which amounted 
to more than the charter freight. They insured 
their ‘‘ profit on charter,” with a warranty against 
all average. The underwriters were not told, and 
did not inquire as to the terms of the charter, and 
did not know that the charter was at a lump freight. 
During the voyage the ship was sunk by collision, 
and was afterward raised. Part of the cargo con- 
sisted of dates, which were so damaged by water as 
to be unmerchantable as dates, though they  re- 
tained the appearance of dates, and were of con- 


siderable value. The freights payable under the 
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bills of lading in respect to the rest of the goods 
amounted to less than the charter freight. 

Held, that there had been a total loss of the dates, 
and freight was not payable in respect to them; 
that there had been a total loss of the ‘* profit on 
charter” within the meaning of the policy; and 
that there had not been any concealment of the fact 
that the charter freight was a lump sum, Ct. of 
App., Asfar & Co. v. Brundell et al., 73 L. T. 648. 


NULLITY OF MARRIAGE.—The petitioner, a girl of 
seventeen, went through a ceremony of marriage in 
church, by license, in 1889. 
twelve or fifteen years her senior, had only met her 


The respondent, some 


a few times, as a friend of her brother, and had 
never shown any affection for her, nor proposed 
marriage to her. On the day of the ceremony her 
mother took her fora drive. They alighted at the 
church, where they found the respondent, who told 
her she was to do as her mother bade her. Acting 
under her mother’s influence, she went through the 
ceremony, which her mother told her was only a 
betrothal. She signed the register in a firm hand. 
She had never read the marriage service, nor seen a 
wedding. She threw away the wedding ring out- 
side the church, and never again saw the respond- 
ent, who left England the same day, in company 
with the petitioner's brother, upon whom, also, 
secrecy was enjoined by the mother, on his ‘return 
later, in the same year, and to whom the respond- 
ent had, while in South Africa, communicated the 
fact of the marriage. In 1893 the petitioner mar- 
ried another man, and not long afterwards her 
father received a letter from the respondent, claim- 
ing her as his wife. 

The court came to the conclusion that the peti- 
tioner was not a free agent, but that she went 
through the ceremony with the respondent under 
duress, exercised by her mother acting in concert 
with the respondent. 
fore entitled to have the marriage annulled. 
Div., Clark v. Steer, 73 L. T. 632. 


The petitioner was there- 
Prob. 


— > 


Abstracts of Receut Decisions. 


APPEAL—REMAND OF CLAUSE.—If the Circuit 
Court mistakes or misconstrues the decree of the 
Supreme Court, and does not give full effect to the 
mandate, its action may be controlled either upon 
a new appeal, if a sufficient amount is involved, or 
by a writ of mandumus to execute the mandate. 
(In re Sanford Fork & Tool Co. [U. 8. S. C.], 16 8. 
C. Rep. 291. 


CARRIERS — PASSENGER — OMISSION OF AGENT 
TO STAMP TICKET.— Plaintiff purchased from the 
defendant railway company a round-trip ticket from 
P. to S. and return, one of the conditions of which, 
printed on its face, was that the return coupon 





would not be honored for passage unless the passen- 
ger was identified by the agent at S. before return. 
ing, and the coupon signed by him, and witnessed 
and stamped by such agent. Plaintiff, when about 
to return from S., presented his ticket to the agent 


there, signed it for the purpose of identification, 


and handed it to the agent, at the same time asking 
for a sleeping car ticket. The agent took the 
ticket to the rear of his office, and, returning with 
it, handed it to plaintiff, folded up with the sleep- 
ing car ticket. The plaintiff put the ticket, so 
folded, in his pocket, and did not discover until he 
was on the train on the way to P. that the agent 
had omitted to stamp the ticket, for which cause 
plaintiff was ejected from the train by the con- 
ductor upon his refusal to pay fare: //e/d, that the 
plaintiff having done all that he was required to do, 
and being justified by the circumstances in believ- 
ing that the agent had duly stamped the ticket, was 
a legal passenger upon the train, and the railway 
company was liable in damages for his expulsion, 
(Northern Pac. R. Co. v. Pauson [U. S. C. C. of 
App.], 70 Fed. Rep. 485.) 

CRIMINAL LAW — HABEAS CoRPUsS. — One 
victed the first 
indictment in the language of the New Jersey stat- 


con- 
of murder in degree under an 
ute, dividing murder into two degrees, and detining 
them, and providing that the indictment need only 
charge that defendant did wilfully, feloniously, and 
of his malice aforethought, kill and murder the de- 
ceased, the degree of murder charged not being 
specified, was not denied the equal protection of 
the laws nor convicted without due process of law. 
Kohl v. Lehlback [U. C.], 16 8. C. Rep. 304. 


CRIMINAL PRACTICE— INDICTMENT FOR PERJURY. 
~A count for perjury gave the name of the special 
examiner of the pension office before whom the al 
leged false oath was taken, averred that he was 
competent to administer an oath, and set forth the 
very words of his statement alleged to have been 
willfully and corruptly used by the accused, which 
was, in effect, that defendant had never received 
any injury to the forefinger of his right hand since 
his discharge from the army. It further charged 
that such false statement was a part of a deposition 
given and subscribed by the accused before that 
officer, and was material to an inquiry then pend- 
ing before and within the jurisdiction of the com- 
missioner of pensions. /e//, that the accused was 
sufficiently informed of the matter for which he was 
indicted, so as to meet the requirement of Rev. St., 
§ 5396, that the substance of the charge should be 
set forth. (Markham v. United States [U. 8. 8. C.], 
16S. C. Rep. 289.) 

CRIMINAL PRACTICE — EMBEZZLEMENT — INDICT- 


MENT.— Where an indictment charges, under act 
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March 3, 1875, the embezzlement of a certain sum 


of money, belonging to the United States, by de- 
fendant, a post-office employe, if the words charg- 
ing defendant with being such an employe are ma- 
terial, it must be averred that the money embezzled 
came into his hands by virtue of such employment, 
since otherwise the allegation of employment is 
meaningless, and may be misleading. (Moore v. 
United States [U. S. 8. C.], 16S. C. Rep. 294.) 


FEDERAL COURT — DIVERSE CITIZENSHIP.— The 
privilege of a grantee or purchaser of property, 
who is a citizen of one State, to invoke the juris- 
diction of a Federal Cireuit Court to protect his 
rights as against a citizen of another State, cannot 
be affected or impaired merely because of the mo 
tive that induced his grantor to convey, or his ven- 
dor to sell and deliver the property, provided such 
conveyance or such sale and delivery was a real 
transaction by which the title passed without the 
grantor or vendor reserving or having any right or 
power to compel or require a reconveyance or re- 
turn to him of the property in question.—(Lehigh 
Min. & Mfg. Co. v. Kelly [U. S. S. C.], 16 S. C. 
Rep. 307.) 


NEGOTIABLE INSTRUMENT — ACCOMMODATION 
PAPER—BURDEN OF pRrOoF.—The K Co., which 
had obtained from the C. bank discounts of 
sundry notes of its own and of individuals given to 
it, with the bank’s knowledge, for its accommoda- 
tion, deposited with the bank sundry securities, as 
collateral to its indebtedness, and instructed the 
bank that such securities were pledged to secure 
the payment of loans made to the K Co. or the 
various persons who had made the notes, and of 
any deficit on the present or future indebted- 
ness: Held, that the burden was upon the bank to 
show that a note made by one of such persons to 
the order of the bank, and discounted after the 
deposit of the collateral, was made for the accom- 
modation of the K Co.; and that, upon the evidence 
in the ease, the bank had failed to show such fact. 
(Clay City Nat. Bank v. Halsey |U. S.C. C. of 
App.|, 70 Fed. Rep. 567.) 


PARTITION — PAROL PARTITION — ESTOPPEL. -—In 
Ohio, a parol partition of land, consummated by 
possession and acquiescence under it for any less 
period than that which creates the bar by the stat- 
ute of limations, does not vest the legal title in #v- 
eralty to the allotted shares, but such partition, 
acquiesced in for any considerable length of time, 


will estop any person joining in it, and accepting | 
exclusive possession under it, from asserting title | 


or right to possession, in violation of its terms; and 
if such a partition is made by the husband of a 


married woman, and consented to by her, and is | 


fairly and equally made with respect to her rights, 





it is a good defense against her and her heirs in an 
action by them to recover her undivided interest in 
the shares allotted to her cetenants. (Allen v, Sea- 
well [U. S. C. C. of App.], 70 Fed. Rep. 561.) 

RAILROAD FORECLOSURE — DECREE. —In railroad 
foreclosure proceedings a decree of foreclosure and 
sale was entered, with a reference to a master to 
ascertain and report the amount of the mortgage in- 
debtedness, the proper allowances to be made to 
the receiver as compensation and for expenses, the 
amount of receiver's certificates outstanding, and 
the proper allowances to the trustee and_ its 
solicitors. On the coming in of the master’s report 
a decree was entered contirming the same, though 
no sale had yet been made: Hel/, that the latter 
decree, taken in connection with and aided by the 
former one, terminated the litigation on the merits 
and fixed the respective rights of the parties, and 
that it was, consequently, a final decree which could 
not be modified or altered after the close of the 
term. (Petersburg Sav. & Ins. Co, v. Dellatorre 
[U. 8. C. C. of App.|, 70 Fed. Rep. 643.) 

s : 


Hooks and Aew Editions. 


MerricaL Hisrory or tHe Lire AND TIMES OF 

Napo.eon Bonararte, by William J. Hillis. 

This is a collection of songs and poems, many 
taken from anonymous sources, selected and ar- 
ranged with introductory notes and connecting nar- 
rative, and aside from the intrinsic value of the 
work on account of its originality, it is particularly 
interesting to lawyers because it is edited by one of 
their number. It might be well, perhaps, at first 
to state the extent and scope of the work, which 
consists of poems selected after careful study and 
research, with short introductory notes to each 
poem, together with twenty-five excellent photo- 
gravure illustrations, which enhance the value of 
the book to a large and considerable extent. Mr. 
Hillis is a young and clever lawyer of this city, 
whose leisure time has, of late years, been devoted 
to the study of Napoleonic history, and who began 
this work simply with the idea of finding a little 
poem relating to the death of the illustrious exile 


at St. Helena, The author states in his preface that 
| in the search for this poem he found so many relat- 


ing to the French revolution, the consulate and the 
empire which were unknown to him that he deter- 


mined to persevere in his hunt for these fugitive 


| poems, and to make a collection of those found for 


the purpose of adding the volume in manuscript to 
his own private library, which consists largely of 
works concerning the wonderful Corsican and his 
most remarkable career. The results of the efforts 


| of the author have been most fortunate for students 


of Napoleonic history and for lovers of literature, 
who are enabled by this one work to obtain in a 
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single volume all the important literature of this kind 
pertinent to the subjects we have referred to. It 
seems almost incredible that the history of Napoleon 
could be gathered from poems from his birth at 
Ajaccio to his death at St. Helena. Yet such has 
been the result of the editor of this work. The 
connecting links between the poems, which are the 
headlines to each poem, show the studiousness of 
the author and give the book a value and interest 
beyond that which it would have if it were merely 
To 
have not seen the work it may seem almost incredi- 


a compilation of selected poems. those who 
ble that most of the interesting facts of Napoleon’s 
life are found in the poems which are in this book. 
The originality of this mode of giving the public 
the main facts in the career of Napoleon lends 
additional interest which we have found most fas- 
cinating in perusing its‘pages. The book contains 
about 150 pieces of poetry, is most attractively 
printed, and tastefully bound in eloth and _ is 
altogether one of the most fascinating works we 
have seen on Napoleonic literature. 

Published by G. P. Putnam’s Sons, 27 West 23d 
street, New York city. 


Hornxprook Series. BLack ON INTERPRETATION 
oF Laws. By Henry Campbell Black, M. A., 
author of Black’s Law Dictionary and Treaties 
on Judgment, Tax Titles, Constitutional Law, 
etc. 

As in the other books of this series and in accord- 
ance with the general plan, the rules for the con- 
struction and interpretation of the written law, 
whether statutory or constitutional, have been for- 
mulated briefly and concisely in this work some- 
what after the manner of the Code, so that each 
section has a heading and definition of the subject- 
matter therein which is elaborated by further ex- 
planation and with foot notes at the bottom of each 
This characteristic of the work makes it 
different 
written on this subject before, although the subject- 
The work is divided 


page. 


somewhat from those which have been 


matter is about the same, 
into seventeen chapters and the reviewer sees no 
better way of giving the extent of the compilation 


than by giving the subject-matters as they appear 


at the head of each chapter. Chapter one deals 
with Nature and Feature of Interpretation, and is 
followed by chapters on the Construction of Con- 
stitutions, General Principles of Constitutional Con- 


struction, Statutory Construction, Presumptions, 


Words and Phrases, Intrinsic Aids in Statutory | 
| ferent rules; in fact the whole book is divided into 


Construction, Extrinsic Aids, Interpretation with 


Reference to Common Law, Retrospective Interpre- ois 
. , , “a ‘ and sub-divided 
tation, Construction of Provisoes, Exceptions and | 


Saving Clauses and Strict and Liberal Construction, 


Mandatory anc irectory visions, Amendatory | 
Mandatory and Directory Provisions, A latory 


and Amended Acts, Construction of Codes, the 








Rule of Stare Decisis, Interpretation of Judicial 
Decisions, and the Doctrine of Precedents. 

Published by West Publishing Company, St. 
Paul, Minn. 


AMERICAN STATE REPORTS, VOLUME 46, 

This last volume of selected cases decided by the 
courts of last resort in various States contains de 
cisions from the following: 100-101 Alabama, 60 
Arkansas, 106 California, 20 Colorado, 155 Illinois, 
138 124-125 
Equity, 51 Ohio State, 26 Oregon, 167 Pennsylvania, 
42 South Carolina, 4 South Dakota, 89 Wisconsin, 
153. Illinois. 
usual care, while this volume is bound like its pre- 
Published by Bancroft-Whitney Co., 
San Francisco, Cal. 


Indiana, Missouri, 52 New Jersey 


The reports dre prepared with their 


decessors. 


INTESTATE SUCCESSION OF THE STATE OF NEW 
York, Showing the Rights of the Living to the 
Property of Deceased Relatives Undisposed of by 
Valid Will. By Daniel S. Remsen, of the New 
York Bar. Third Edition. 

The second edition of this work was published in 
1890, since which time many of the provisions of 
the law have been changed and many new decisions 
These facts 
necessitate the publication of this book, which is 


on this subject have been rendered, 


small, containing about 150 pages, including the 
index, which is carefully arranged and edited in a 
first-class manner. The work contains a very clear 
table of descent. In the appendix are given the 
statutes of descent and the statute of distribution. 
A very valuable index is to be found at the end of 
the book which gives an easy reference to any part. 
This last edition of this work contains all recent 
changes and continues the general excellence which 
existed in former editions, and is published in an 
attractive manner. 
Co., 66 Nassau street, New York city. 
THe GENERAL PRINCIPLES OF THE AMERICAN LAW 
oF SaLEs oF Goons, by Reuben M. 
author of ** Principles of Contract.” 


Published by Baker, Voorhis & 


Jenjamin, 


This work is divided into seven chapters on For- 
mation of Contract, Conditions of Warranties, Ef 
fects of Contract, Performance of the Contract, 
Rights of Unpaid Seller against the Goods, Actions 
for Breach of the Contract, while the last chapter 


is supplementary. Foliowing these is an appendix 


| Othe history of the English Sale of Goods’ Act, 


‘*Sale of Goods’ Act, 1893,” which is followed by 
a table of cases, The work is arranged under dif- 


sixty-four rules, with the rule stated in capital type, 
into heads. The authorities are 
cited after each section and not as foot notes. The 
entire work is well published and bound. Pub- 
lished by The Bowen-Merril Company, Indianapolis 
and Kansas City. 
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|" has long been a just source of severe 
criticism on the part of the lawyers of the 
State toward the Legislature that it has unduly 
interfered by way of legislation with the Code 

of Procedure. 
An apt illustration of the class of bills pre- 


sented is given in the number of attempts to 
legislate young men, who have overlooked 
some important regulation required for exami- 
nation for admission to the bar, into that privi- 
lege. Several bills have been presented to the 
present Legislature and are now before the 
Judiciary Committee for action. Their design 
is to enable persons who have for some reason 
not complied with the requirements of the 
Court of Appeals, to be excused from such 
requirements and allowed to go before the 
board of examiners. The practical effect of 
course is to entirely break down the orderly 
system which the court has established, as well 
as to ignore the intent of the Legislature in the 
bill passed two years ago creating a board of law 
examiners, the purpose of which was to make 
auniform rule by which everyone should be 
examined. 

A hearing was given on these bills during 
the present week. Mr. J. Newton Fiero ap- 
peared before the Judiciary Committee of the 
Assembly to urge a strict compliance with the 
rules adopted by the court. 
in cases where 


His view was that 
existed for 
lack of compliance, the Court of Appeals had 


reasonable excuse 


always exercised its discretion in allowing 
amendments and would be very likely to go so 
far in that direction as would be in the interests 
of all those most concerned, while the practice 
of allowing persons to go before a committee 
for examination by act of the Legislature was 
vicious in principle, in that it was taking from 
the courts an authority which had been exer- 
cised by them from time immemorial in regard 
to qualifications for admission to the bar, and 


Vou. 53 — No. 9. 


dangerous as a precedent, since it was likely to 
be followed by other bills of the same charac- 
ter which would undo the work of the past few 
years on the part of the profession in the way 
of obtaining a high standard of legal educa- 
tion, 

Upon invitation of the committee, Mr. Gor- 
ham Parks suggested the views held on behalf 
of the Court of Appeals, that it would be un- 
wise to interfere with the existing condition of 
affairs by special legislation of the character 
urged. 

The probabilities are that the bills will fail 
of enactment as the sentiment of the bar and 
the bench is unanimously opposed to legislation 
of this character. 


The attention of the public and of lawyers is 
particularly called to a law which has been 
passed by the Legislature and signed by the 
Governor in relation to additional powers con- 
ferred on title guaranty companies within the 
counties of this State containing upwards of 
one hundred thousand inhabitants and less than 
two hundred and fifty thousand inhabitants. It 
seems almost impossible to believe that, under 
the guise of a general law, such a statute should 
be enacted, which applies practically only to 
the county of Monroe, and particularly to a 
company in the city of Rochester; that the bill 
was passed and was signed by the Governor, who 
can fully appreciate how this law affects the 
statutes which regulate fidelity companies. The 
act in entirety is as follows: 

“Each title guaranty corporation organized 
under the general laws of this State, and hay- 
ing its principal place of business within a 
county containing upwards of one hundred 
thousand and less than two hundred and fifty 
thousand inhabitants, as appears by the last 
enumeration of its inhabitants, may, within the 
judicial department where it shall have its 
principal place of business, possess and exer- 
cise, in addition to the powers conferred upon 
it by the insurance law of the State, the power 
to act as agent for any individual in the care 
and management of real or personal property; 
the power to guarantee the fidelity of persons 
holding places of public or private trust; the 
power to guarantee the performance of con- 
tracts other than insurance policies, and the 
power to execute or guarantee bonds and un- 
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dertakings required or permitted in all actions 
or proceedings or by law allowed.” 


This bill gives to any title guarantee com- 
pany organized under the laws of this State, 
and having its principal place of business with- 
in a county containing more than one hundred 
thousand inhabitants and less than two hundred 
and fifty thousand, the power to guarantee 
within the judicial department where it has its 
principal place of business the fidelity of per- 
sons holding places of public and private trust, to 
guarantee the performance of contracts, and to 
execute or guarantee bonds and undertakings 
required or performed in actions or proceedings 
or by law required. 

This bill makes a change in the existing law 
which will radically alter the present plan or 
scheme of insurance laws of the State as adopted 
in 1892, after careful revision. Article 2, sec- 
tion 70, of the Insurance Laws, provides for the 
incorporation of companies to do various kinds 
of life, health and casualty insurance, namely, 
life, accident, employers, liability, fidelity, burg- 
lary, plate-glass and steam boiler. It provides 
that: ‘‘No such corporation shall be formed 
under this article for the purpose of undertak- 
ing any other kind of insurance than that speci- 
fied in some one of the foregoing subdivisions or 
some kind of insurance than is specified in a 
single subdivision, except that a corporation 
may be formed for all the purposes combined, 
or any two or more of them specified in the 
first, second and third subdivisions, or for all 
the purposes combined, or any two or more of 
them specified in the second, third, fourth, fifth, 
sixth, seventh and eighth subdivisions.” 

The sections also provide, that corporations 
organized to do any of the lines above de- 
scribed, will be required to deposit with the 
superintendent of insurance $100,000, and if 
organized for more purposes than one, it shall 
deposit the same amount in securities for each 
line, the aggregate not to exceed $250,000. 

Section 12 provides that every such company 
shall have a capital of at least $100,000, with 
an additional capital of $50,000 for every kind 
of insurance, more than one that it shall be au- 
thorized to do. 

Article 2 does not include or make any refer- 
ence to title guarantee companies. Article 5 
provides for the incorporation of such compan- 





ies, but it makes no provision for deposit nor 
for the increase of capital stock, it taking up 
other lines. 

It thus appears that this law allows a com- 
pany organized to do title guarantee business, 
to do also one of the casaulty lines, namely, 
fidelity business, and thus disrupt the scheme 
of our present insurance laws, passed by the 
Legislature after adoption and approval by the 
revision commission appointed by the Gov- 


ernor. 

It permits a title guarantee company to take 
up an additional line without having additional 
capital, which is again in conflict with the prin- 


ciple of the existing law. 

It also permits a company to do a fidelity 
business without having any deposit in this 
State or elsewhere, for the protection of its bond 
holders. This is contrary to the present law, 
and would work serious injustice to other surety 
or fidelity companies. It would also put the 
law in this absurd position : 
ganized to do only fidelity business, must make 
a deposit of $100,000 or more with the insur- 
ance commissioner, but if organized to do title 
guarantee it can do fidelity business without 


A company or- 


making any deposit. 

Again, it provides that a company organized 
to do title guarantee business shall be given the 
power to do fidelity business, but there is no 
provision that a company formed to do fidelity 
business may be permitted to do title guaran- 
tee business. There can be no question that 
one is just as reasonable as the other. The 
law will simply amount to requiring that in 
order to combine those two lines, the company 
must first be organized as a title guarantee 
company. If organized to do fidelity business 
the combination will not be permitted, though 
in the latter case there would be a deposit of 
$100,000, while in the former there would be 
no deposit at all. 

Another wrong feature of this law is that it 
confines the operations of an insurance com- 
pany to the judicial department in which it 
has its principal place of business. Fidelity 
business is treated in this State and every 
other State as insurance ; it is conducted upon 
the insurance principle, and, hence, must have 
sufficient business to make a basis for the appli- 
cation of the doctrine of average. No fidelity 
company could obtain business enough in one 
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judicial department, that is, within a dozen of 
the rural counties of this State, to give effect 
to the principle of average. To attempt to 
carry on an insurance business to which the 
principle of average cannot apply /s fo gamble. 

Still another wrong feature of this law is the 
fact that it applies only to a title guarantee 
company having its principal place of business 
in a county containing one hundred thousand 
and than hundred 
Why should such a 
be available only to cities of a 


inhabitants less 
and fifty 


** privilege ”’ 


two 
thousand. 
certain class? If it is good legislation it ought 
to extend to every part of the State. 

The truth is that it is bad legislation. It de- 
stroys the continuity and coherency of our 
present system of insurance laws. It gives a 
special privilege to a special class of title guar- 
antee companies, and that without any of the 
protections prescribed as to other companies 
properly and regularly organized to do the same 
business. 

It does not safeguard the public, but intro- 
duces a feature which can only be called gam- 
bling. And it will be impossible for given 
companies operating under it to ever reach an 
accurate estimate of their own solvency. 

It is surprising that Governdr Morton, with 
his great experience as a banker and man of 
affairs, should have signed such a bill; it is 
dissapointing to those who have the best in- 
terests of the State at heart that one company 
should thus be favored at the expense of the 
laws of the State and of the public at large, 
and it is a matter of great misfortune that the 
State should be subjected to such atrocious, 
and Whether 
present Legislature is worse than any 
is a matter of no The 
only question is, how much more of such legis- 


vicious improper legislation. 
this 
other consequence. 
lation will be enacted and how long will the 
people quietly submit to such outrages. 

Another little “joker” in the form of pro- 
posed legislation is an act introduced by Mr. 
Brown to amend section 383 of the Code of 
Civil Procedure, in relation to notices of in- 
Subdivision 
five of the said section is amended to read as 
follows : 


juries resulting from negligence. 


An action to recover damages for a personal 


injury, resulting from negligence; but to en- 





title a plaintiff to recover damages, it must ap- 
pear by the complaint that a written notice, 
showing the time, place and circumstances of 
the alleged injury, was served on the defend- 
ant within three months after the accident 
alleged to have caused such injury. A rail- 
road or transportation corporation shall not 
avail itself of the defense that such notice was 
not so served, unless it shall keep posted con- 
spicuously in each of its cars, boats or vehicles 
used for the transportation of passengers a no- 
tice stating substantially that it will not be 
liable unless such notice is served, as required 
by this section. The provisions of this subdi- 
vision, relating to notice of injury, shall not be 
construed to amend or repeal any law requir- 
ing notice to be given to a municipal cor- 
poration. 

It is plain on the face of it that this is only a 
short statute of limitations intended to benefit 
corporations and to do injustice to persons who 
have been injured through the negligence of 
companies. ‘There are so many reasons why 
this law should not become a statute that it is 
ridiculous to commence to enumerate them, 
but the most apparent one is that in many cases 
persons are physically incapable of giving such 
a notice as is contemplated within the time 
specified. We grieve that such a measure as 
this should even be considered, and without 
discussing them, for that is unnecessary, we 
will simply from time to time call attention to 
some of the worst bills which make their ap- 
A bill has been 


introduced, it is said, at the instigation of the 


pearance in the Legislature. 


sheriffs of the State, which compels the service 
of all summons of the Supreme Court to be made 
by the sheriff or his deputies. If the sheriffs 
are behind this bill we grieve to find that their 
fees are becoming so small; if anyone else is 
behind the bill we would like to know how he 
is to be benefited. After studying the actions 
of the Legislature for some years and looking 
over some of their bills this session our only 
feeling is one of intense longing that some 
comet will strike us and that the point of con- 
tact will not be far distant from the marble 
palace on the hill in this city. 


We are delighted to read one of the opinions 
in the Supreme Court rendered by the recently 
appointed justice, Rufus W. Peckham. The 





132 


THE ALBANY LAW JUURNAL. 





opinion is perfectly in keeping with those 
which the learned jurist wrote when a member 
of the court of last resort of this State. In 
U. S. v. Gettysburg Electric Railway Co. it 
was held, reversing the decision below, that the 
purpose of preserving the site of the battle of 
Gettysburg, and of marking thereon with monu- 
ments and tablets the positions occupied by 
different military organizations in the battle is 
a public use, for which Congress may authorize 
the condemnation of the land in question. The 
right of the Federal government to acquire land 
for such purposes as military posts, post- offices, 
court-houses, etc., has long been recognized. 
Such implied powers are obviously necessary 
for the exercise of the express duties imposed 
on the United States of maintaining an army, 
mail facilities and tribunals of justice. This 
decision, however, goes a step further in affirm- 
ing that the acquirement and improvement of 
historic ground for the purpose of erecting, so 
to speak, a shrine of patriotic tradition and 
sentiment, constitute a legitimate public use. 
The implication of the necessary power from 
any of the express rights conferred on the Fed- 
eral government may be quite remote, but it 
cannot be pronounced wholly fanciful, and it 
is believed that the Supreme Court of the 
United States has acted wisely in upholding 
the legislation to acquire the land, following 
the rule that constitutionality is to be presumed 
in doubtful cases. 

We have repeatedly called attention to the 
fact that the restrictions placed upon appeals 
to the Court of Appeals by the late Constitu 
tional Convention do not seem to adequately 
protect the court from the immense amount of 
appeals which are taken by litigants. Fortu- 
nately the constitution prescribed that the leg- 
islature might further restrict the jurisdiction 
of the Court of Appeals, the only reservation 
being that it cannot establish any money limit 
as such restriction. <A bill which has been in- 
troduced to relieve the Court of Appeals has 
been prepared by the Commissioners of Statu- 
tory Revision and has been approved by many 
lawyers who particularly understand the sub- 
ject matter. The main provision of the pro- 
posed law is as follows : 

“No appeal shall be taken to the Court of 
Appeals in any civil action or proceeding com- 





menced in any court other than the Supreme 
Court, county court, or a surrogate’s court, un- 
less the appellate division of the Supreme 
Court allows the appeal by an order made at 
the term which rendered the determination, or 
at the next term after judgment is entered 
thereupon, and shall certify that, in its opinion, 
a question of law is involved which ought to be 
reviewed by the Court of Appeals. 

“No appeal shall be taken to the Court of 
Appeals from a judgment of affirmance hereafter 
rendered in an action to recover damages for a 
personal injury, or to recover damages for in- 
juries resulting in death, or in an action to can- 
cel a judgment or written instrument, as in 
fraud of the rights of creditors, when the deci- 
sion of the appellate division of the Supreme 
Court is unanimous, unless such appellate divi- 
sion shall certify that, in its opinion, a question 
of law is involved which ought to be reviewed 
by the Court of Appeals, or unless, in case of 
its refusal to so certify, an appeal is allowed by 
the Court of Appeals.” 

It is a question whether this bill, if it be- 
comes a law, will limit the work to be done by 
this court to proper bounds. It is, at least, an 
attempt in the right direction and should be 
given a fair trial in order to act as a stepping- 
stone to such legislation as will limit appeals to 
an amount that can properly be acted upon by 
the court in a quick and business-like way, and 
so as to prevent the long delays incident to liti- 
gation at present, and to which we have fre- 
quently called attention as resulting injuriously 


both to the law and lawyers. 


At the recent meeting of the Illinois Bar 
Association one of the cleverest, most interest- 
ing and practical addresses was delivered by 
James C. Courtney, Esq., on the “ Unwisdom 
of the Common Law” 
demonstrated and reviewed some of the ridicu- 
lous features of the law and the defeat of jus- 
tice by mechanical rules and principles for 
The address in part 


in which the writer 


which no reason exists. 
was: 

The nomenclature, together with the most 
important rules and doctrines of the common 
law with reference to this subject, all have their 
origin in conditions growing out of the feudal 
system. The rules and principles of the com- 
mon law with reference to seizen, disseizen, 
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vested and contingent remainders, executory 
devises, reversions, seals, the rule in Shelley’s 
case, all have a parentage running back to this 
old system of military vassalage and bondage. 
Had I space and time, I could easily trace their 
Our over- 
subtle ancestors carved up the estate, as they 


pedigree directly to this source. 


called it, by means of refined and imaginary 
distinctions, into fee simples, feetails, reversions, 
remainders and such like, whereby the para- 
mount title lost in a mass of subterfuges, and 
abstractions is as difficult to find as a needle 
in a haystack. “It is too late,” said the late 
Sir George Jessel in Frith v. Osburn, L. R., 
3 Ch. Div. 523, ‘‘to argue any question as to 
real estate law upon principle. The law is 
founded on the extraordinary caprices of ancient 
real estate lawyers, and it is impossible to find 
the principle upon which a decision is founded 


” OF 


or whether there is any principle at all.” These 
observations, coming as they do, from one of 
the ablest judges that ever sat on the English 
bench, afford a strong argument in favor of our 
subject. 

But let us take notice of the common law 
with reference to seals, the rule in Shelly’s case, 
the status of woman, libel and slander, special 
pleading and the criminallaw. What a deal of 
unwisdom do we find Many hundred 
years ago, when illiteracy prevailed almost uni- 


here. 


versally ; when man was just emerging from 
barbarism, and the gloom of superstition hung 
about like a pall, and not one in ten thousand 
could read or write, the transmission of real 
estate was effected by livery of seizen and by 
the grantor attaching his seal to the parch- 
ment. 

The grantor being unable to write, this seal 
represented his name, and, under conditions 
But 
see how a wise law in its application to condi- 


then existing, was a wise requirement. 


tions of a medieval age, degenerates into folly in 
its application to the conditions of civilized age. 
First, waxen seals were necessary, but now our 
modern judges tell us that small zigzag marks 
or little round dots will do. The Supreme 
Court of Pennsylvania, in Hacker’s Appeal, 
121 Pa. St. 204, favors us with a learned exposi- 
tion of the law on this subject. “Any kind of 


amark after the name that fancy may suggest 


is sufficient,” says the learned court in this 


case. And so a little dot, the sixteenth part of 





an inch in length, was held by the court to be 
a good seal. But the court was careful to say 
that a dot or a wiggle made by the pen after 
And this blight 
in the law as to these trifles, is not alone con- 
fined but like disease, 
spreads about in every nook and corner of com- 
In evidence, sealed 


the signature was necessary. 


to deeds, a baneful 
mon law jurisprudence. 
instruments, like a king, are hedged about, 
shielded from attack, and invested with imperial 
importance. No matter how many mistakes 
the writing may contain; no matter how false 
it may be, if there be a zigzag mark of the pen 
after the signature, the voice of truth is silenced, 
Reference to a case 
or two will yield good results at this point. 


and nothing can be said. 


The case of Hume v. Taylor, 63 III. 43, is in- 
structive. Hume sold to Taylor one thousand 
A written contract was signed for the 
This contract had a 
a little mark after the signatures of the parties. 


hogs. 
delivery of these hogs. 


Each of the parties signed a note to the other 
for $5,000, and placed it in the hands of a third 
party as a guarantee of the performance of this 
contract; but before the time for the delivery 
of the hogs had arrived, the parties changed 
this contract, substituting five hundred hogs 
for one thousand, and wrote this new contract 
And each of the 
parties signed his name to this new contract. 
And defendant offered to deliver the hogs un- 
But the Supreme Court 
held under these facts that the plaintiff was en- 
titled to recover on the note placed as a guar- 
antee, for the reason that the original contract 


on the back of the old one. 


der the new contract. 


was not changed, because there were no marks 
after the names of the parties to the new con- 
tract to represent a seal. And so the defend- 
ant lost $5,000 for the want of a little mark 
after the plaintiff's name. 

In the case of Eames v. Preston, 20 IIl. 389, 
the defendant signed a note, and after his sig- 
nature were two delicate perpendicular marks, 
He failed to pay the note. Now it seems that 
the plaintiff was ignorant and not versed in the 
wisdom of the common law, for he very un- 
wisely concluded that these unmeaning marks 
had nothing to do with the justice of his claims, 
and so he brings his suit on the note in an ac- 
tion of assumpsit, but the Supreme Court quickly 
For the 
court unhesitatingly concluded that these little 


disabused his mind on this score. 





134 


THE ALBANY LAW JOURNAL. 





marks gave the note a caste and character 
much above the unpretentious action of assump- 
stt, and summarily dismissed the suit. And so 
the plaintiff was defeated, not indeed for the 
want of a dot after the signature, but oddly 
enough because there was a dot. 

But a very instructive case is Duncan v. Dun- 
can, 1 Watts (Pa.), 322. This was an action of 
ejectment. The defendant sold the land to the 
plaintiff, received the money, executed the deed, 
signed his name to the deed, attached a blue 
ribbon for a seal, went before John Bannister 
Gibson, chief justice of the Supreme Court of 
Pennsylvania, had him take the acknowledg- 
ment, and then delivered the deed to the plain- 
tiff. But the court over which John Bannister 
Gibson presided held that all 
were of no avail, and the plaintiff lost the land, 
because there was no dot after the grantor’s 


these things 


name to represent a seal. Now is it not a mat- 
ter for deep mortification that a full vocabulary 
of good English, the signature, the acknowledg- 
ment, the delivery, should all be cast aside as 
good for nothing, and that a little unmeaning 
mark should govern the fortunes of a deed? Is 
it not to be deeply regretted that the tug of 


good sense, the power of logic, the force of 


ridicule, all together, have signally failed for 
ages to remove this absurdity from the law ? 
And the rule in Shelley’s Case is not a whit 
less absurd. The facts of this ancient case 
show that its determination was based on the 
doctrine of primogeniture. One illustration : 
Once upon a time an old German lived in Chi- 
cago. He was the owner of certain lots in that 
city. 
of these sons had children. 


He was blessed with four sons, and each 
This old gentle- 
man, like many other grandparents, was very 
fond of his grandchildren. With a sound mind 
and memory he writes his last will and testa- 
ment. He wishes to give these lots to his sons 
during their life, and after their death he wants 
them to descend to his grandchildren. 
**In the name of God, amen. 


So he 
says : I give 
and devise unto my sons lots 13, 14 and 15, in 
Chicago, but neither of them shall sell or mort- 
gage any of the lots, but the same shall go to 
their heirs after them.” Nothing could be 
clearer, than that this old man intended these 
lots to go to the sons during their life time, and 


that the grandchildren should take the fee sim- 





ple. The sons become dissatisfied, and bring 
suit. The case goes to the Supreme Court of 
Illinois. And this will, a plain instrument 
without ambiguity or doubt, is taken by the 
court and placed in the pillory of the dark ages, 
so to speak, subjected to the thumb screws of 
the rule in Shelley’s Case. And the result is, 
that the sons get the fee simple and the grand- 
children get nothing. And this is the wisdom 
of the common law. The curious will find this 
case in 129 Ill. 164. 

‘* Nature,” 


says Samuel Johnson, “ gave woman very much, 


Now for the status of woman. 


but the common law wisely gave her very 
little.” 
were considered as merged in one, and, of 


At common law the husband and wife 
course, he was the one. On her marriage all 
of her lands, tenements, goods and chattels, 
like herself, passed to the subjection of her 
lord and master; and he could truly say, in the 
language of the poet: 

“‘She is my goods, my chattels; she is my house, 

My household stuff, my field, my barn, 

My horse, my ox, my ass, my anything.” 

And herein, says old Coke, ‘* the common 
law shaketh hands with divinitie.” At common 
law a shoemaker had an action for being called 
a cobbler, or a lawyer-for being called a dunce, 
but the purest and most virtuous woman was 
without a remedy for the foulest and most out- 
The 


common law gave man a remedy to recover 


rageous impeachment of her chastity. 


a shilling won at play, but denied woman all 
redress for any chastisement inflicted by her 
husband. ‘The common law in force in Illinois 
to-day gives a man the right to recover against 
his neighbor who enters his close and steps on 
a blade of grass; but a woman has no redress 
whatever for the awful wrong of seduction. It 
is, indeed true that the common law gives 
woman very little. All of her noble aspira- 
tions, all of her lovable instincts were crushed 
and set at naught by the unwisdom and _ inhu- 
manity of the common law. 

Time and space will not permit more than a 
passing notice of the law of libel and _ slander 
The law of libel and 
Star 


and the criminal law. 
slander is a creature of the old court of 
Chamber, and is filled with anomalies and con- 
tradictions. It opens a wide field and affords 
many opportunities for any knave or adven- 


turer to make a raise without labor. It is built 
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First, it is assumed that every 
It is next as- 


on assumptions. 
plaintiff has a good character. 
sumed that character is made up of what people 
say of each other, when, in fact, character is 
the inevitable product of conduct. It is fur- 
ther assumed that the throwing of a bit of con- 
tumely is destructive of good character. And 
finally, it is assumed that a lost and ruined 
character is restored and retrieved by a judg- 
ment in damages. What a great pity it would 
be if a good character was really as susceptible 
of injury as the common law would have it. It 
would not be worth the pains; it would be 
spoilt in the making. All of our great and 
good men would have lost their characters, for 
not one of them but what has felt the stings of 
chaste as ice, as 


“Be thou as 


defamation. 
pure as snow, thou shalt not escape calumny,” 


is the language of the greatest of men. 

The rantings of the slanderer may hurt the 
feelings or wound the sensibilities, but can sel- 
dom, if ever, injure a good character. 


> — — 
REPORT OF THE COMMITTEE ON LAW 
REFORM OF THE NEW YORK STATE 
BAR ASSOCIATION. 


To the New York State Bar Association : 

The Committee on Law Reform respectfully sub- 
mit the following report of its proceedings, with 
recommendations for future action : 

Your committee was charged by this body, in 
addition to the general duties devolving upon it 
under the Constitution, with certain specific mat- 
ters, among others : 


State Law Lrprary. 

To procure action to be taken for the speedy pub- 
lication of a revised catalogue of the Law Library of 
the State. We have to report in that respect that 
there has been issued during the past year, desig- 
nated as ‘* State Library Bulletin, Edition No, 2,” a 
subject-index of the Law Library from 1883 to 1893, 
being a continuation of the index referred to in our 
report of last year. This adds very much to the con- 
venience and usefulness of the library,and the profes- 
sion and association are under obligation to the offi- 
cers of the Board of Regents and the librarians of 
the Law and State Libraries for their very prompt 
response to the request of the association, through 
your committee, that such action be taken. The 
work is, however, as it now stands, in two volumes, 
and is an index by subjects only. It is not so com- 
plete or convenient as it should be, since a catalogue 
of a library of this size and character should be by 





both authors and subjects, and it is desirable that 
there should be prepared and published in the near 
future, a thorough work covering fully the entire 
subject. 

In connection with the State Law Library, the at- 
tention of the association should be called to the 
fact that there has been, during the past few 
months, some agitation as to the location of the 
State Library, including the discussion of the re- 
movai of the Law Library from its present quarters 
either to other rooms in the capitol building more 
confined and inconvenient than those at present oc- 
cupied, or to another and separate building where 
it will be practically inaccessible to members of the 
bar in attendance upon the Court of Appeals. The 
rooms in which the library is now located are 
reasonably spacious and readily accessible. The 
arrangement of the library is that to which the bar 
has become accustomed, and its removal would be a 
source of annoyance and inconvenience. The Law 
Library is appurtenant to the courts and necessary 
to the administration of justice. Its proper place, 
certainly, is in the building with the highest appel- 
late tribunal, and any change or removal is to be 
seriously deprecated, and should be opposed by the 
profession, and on its behalf by this association. 


UNIFORMITY OF LAWS AND IN PROCEDURE. 


The committee was directed to favor the move- 
ment to obtain uniformity in the administration of 
the law throughout the United States. We have 
been in correspondence with members of the com- 
missions appointed by the different States relative 
to this matter. A bill was prepared by such com- 
missioners during the winter of 1895, providing for 
the appointment of commissioners by the Federal 
government to take charge of this work, and we 
were asked to co-operate in procuring such legisla- 
tion by appearing, through our chairman, before 
the committee of the House of Representatives. 
Subsequently, however, it was thought by the per- 
sons having the matter in charge, that the bill could 
not be put upon its final passage during the then 
short session of the present session. It will doubt- 
less be revived and pressed by those having it more 
immediately in charge, and this committee will 
undertake to aid in bringing about the accomplish- 
ment of the object sought as directed by the as- 
sociation at the last meeting. 


CopE REVISION. 

Your committee was directed to press a provis- 
ion for an examination by a properly constituted 
authority, as to the propriety of a revision of 
the Code of Procedure. In accordance with 
this action, a bill was prepared by your committee 
and placed in the hands of Hon. James M. E. 
O’Grady of the Assembly, who promptly secured 
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its passage, and it was subsequently passed by the 
Senate and received the signature of the Execu- 
tive. This bill provided for the appointment of 
commissioners to report as to the propriety of such 
revision. The Governor, upon the same day on 
which the bill was signed and cotemporaneous 
with the announcement of that fact, appointed the 


members of the Statutory Revision Commission to | 
| highest order of talent at the bar of the State, aided 


perform this work. Your committee is informed, 
although not officially, that they have made inquiry 
by means of circular letters of the profession 
throughout the State, as to their views upon this 
subject, and that a very large percentage of the 
responses received by them favor a thorough revis- 
ion of the Code. This was followed by their report 
recently distributed to the bar, in which the com- 
missioners say, ‘‘The history of the development 
of civil procedure in this State, shows that the 
time has arrived when it will be convenient, and 
for the public interest to undertake a re-arrange- 
ment, a more thorough classification and a revision 
of our entire civil procedure.” They then proceed 
to recommend a revision substantially upon the 
lines suggested by this committee in its report to 
this body in 1895. It may, therefore, be assumed 
that the question of Code revision is a fixed fact 
and upon the plan urged by this association, and 
that thus far the work of this association has been 
successful, leaving only the important question as to 
the manner in which the work shall be carried on, 
which is a subject for discussion at this meeting, at 
which there will be presented papers by members 
of the bench and bar from different parts of the 
State bearing upon the question. 

The revision of the Code in such a manner as 
shall be both satisfactory and beneficial, alike to 
the profession and the public, is a work to which 
the association stands committed, and in which it 
must continue its interest, and for the completion 


of which it has practically assumed the responsi- 
bility. 
bers of the bar thoughout the State, the trend of 
opinion seems to be somewhat in favor of a revis- 
ion, either under the supervision of the judges of 
the courts most affected thereby, or by a body con- 
sisting of members of the bar, some of some have 


From correspondence received from mem- 


The latter view 
seems more acceptable to the bar, as likely to com- 
bine the experience of the judges with the require- 
ments of the lawyer and the client and most likely 
to give satisfactory results. Such sentiment 
seems favorable to a plan by which the statutory 
enactments shall be limited so far as possible, leav- 
ing many of the details of practice to be regulated 
by the rules of the courts. 

It must not be overlooked that the study, com- 
parison of views, drafting and correction necessary 


had experience upon the bench. 


also 





for the preparation of a code which shall be useful 
to the bar, is a work which will require the almost 
uninterrupted attention of at least three of the most 
skilled members of the profession, for a period of 
not less than two years, and that no expense should 
be spared to make it not only the most complete sys- 
tem of practice extant, but the very best that under 
the present conditions can be devised by the 
by the co-operation of the bar of other States and 
countries. The necessity for placing this work in 
the hands of a body specially constituted for that 
purpose, is emphasized by a suggestion in the 
message of the chief executive just submitted 
to the Legislature, in which he more than inti- 
mates that the work of statutory revision would 
be necessarily hampered by placing this burden 
upon the commission having that matter in charge. 
Governor Morton says, “ The Commissioners inform 
me that they will probably be able to present to the 
Legislature of 1898, a complete revised official 
edition of the general statutes, unless they are pre- 
vented from finishing this work by the labor in- 
volved in a revision of the Code of Civil Procedure.” 
This statement therefore involves not only the 
views of the governor upon the subject, but a de- 
liberate expression of opinion by the Commissioners 
of Statutory Revision themselves, and is apparently 
conclusive upon this point, since the work of Code 
Revision should be entered upon and proceeded 
with, with diligence, while the work of Statutory 
Revision will not bear delay. 


UNIFORMITY IN METHODS OF PROCEDURE. 

At the last meeting of the American Bar Associa- 
tion, the chairman of this committee presented to 
that body, a statement with reference to a move- 
ment going on in the English bar relative to bring- 
ing about uniformity in methods of procedure in 
English-speaking countries, and offered a resolution 
which was unanimously adopted, appointing a com- 
mittee for the purpose of entering into correspond- 
ence and ascertaining the views of our English 
brethren upon that subject. with power also to in- 
quire into the subject in other States and countries. 
It is unnecessary to say that we in this State ought, 
without hesitation to avail ourselves of any work in 
the direction of reform or improvement in legal pro- 
cedure which may be carried on either in other 
States or in England, and that it is exceedingly de- 
sirable that the fullest and most complete informa- 
tion upon that subject, should be obtained and placed 
at the service of such body as may be authorized to 
act in connection with the revision of our code. 

This committee therefore submit a like resolution 
for action by this body, in order that by means of 
such correspondence, inquiry may be made asto any 
steps which have been or may be taken looking 





THE ALBANY LAW JOURNAL. 


137 








toward a better and more complete system of sci- 


entific legal procedure, with the hope and expecta- 
tion that the experience of other countries may be 
valuable to us in bringing about the preparation of 
a thorough and comprehensive plan of legal pro- 
cedure which shall neither by reason of its detail 
serve to annoy and confuse, nor by reason of its 
glittering generalities fail to aid the practitioner in 
the performance of his duties. 


oF Causes ON TRIAL CouRT 
CALENDAR. 


PREFERENCE 


An amendment to the Code has been secured with 
reference to the placing of preferred causes on the 
calendar, restoring the former practice by which 
the clerk, except in the county of New York, places 
preferred causes at the head of the calendar in the 
order of their preference, without requiring motion 
on the first day of the term, as has heretofore been 
necessary. The result of the practice in vogue for 
the past few years, has been to make it exceedingly 
uncertain what causes are preferred, and to place 
counsel and litigants at a disadvantage, in that they 
were unable to determine what causes would have 
preference by reason of being placed at the head of 
the calendar. By restoring the old practice, causes 
which are entitled to preference are placed together, 
aud it is readily known what causes will be first 
tried in their order, thus much facilitating the 
work of ascertaining the relative location of any 
given cause on the calendar and the probabilities 
of reaching it for trial. 


Law REporTING. 


The system of law reporting recommended by 
this association, and adopted by the reporters and 
publishers of the official reports of this State, has 
become a fixed fact and has met with the general 
approval of the bar throughout the State. No 
reference would be deemed necessary to this sub- 
ject at this time, bnt for the fact that, by reason of 
the abolition of the appellate tribunals of the local 
city courts throughout the State, the work devolv- 
ing upon the Miscellaneous Reporter has been very 
much curtailed, no court of that character now re- 
maining in existence, except the City Court of the 
city of New York. This has presented for the con- 
sideration of the Legislature the propriety of re- 


pealing the act providing for a miscellaneous 
reporter, and again throwing open to private com- 
petition the reports of decisions at special terms, in 
surrogate courts, county courts, etc., which are de- 
sirable at least, if not necessary to the profession. 
A bill of this character was introduced in the last 
Legislature and was opposed by your committee 
upon the ground that it was exceedingly desirable 
that an official reporter should be continued, ‘in 


order that all.judicial decisions promulgated by the 








courts should be promptly and authoritatively pub- 
lished upon a uniform system. It is of course just 
and proper that the expense attendant upon the 
maintenance of this series of reports should be cur- 
tailed in reasonable proportion to the amount of 
labor done, but it isexceedingly undesirable that a 
repeal in toto of this act should be had, and your 
committee strongly recommend that the reporter 
be continued even though it be necessary that mat- 
ters be arranged, as in case of the Supreme Court 
Reporter, so that he act without compensation from 
the State, and receive his compensation entirely 
from the number of volumes prepared. 

While this is not the ideal method and is not re- 
commended by your committee, it is decidedly pre- 
ferable to a discontinuance of the series as such, and 
should be adopted if, in the opinion of the Legisla- 
ture, it is too expensive as conducted by the present 
method, which is in all respects preferable to the 
one suggested. 

It is quite desirable that no step backward should 
be taken in this State, in view of the hearty com- 
mendation which the present Combined Series has 
received from the bar throughout the country. At 
the late meeting of the American Bar association, at 
Detroit, the chairman of this committee presented a 
report on behalf of the committee on Law Report- 
ing of that association, setting forth at considerable 
length the plan of the Combined Official Series, 
which received most hearty commendation from the 
members of that association, as a long step in ad- 
vance in the way of official reporting, and as one 
likely to be adopted and followed in other jurisdic- 
tions. 

A further important matter in this connection, is 
the fact that the existence of all the official series in 
this State has been recognized in the rules of the 
Supreme Court, by an amendment which this asso- 
ciation sought to have enacted as part of the Code 
in 1893, which then failed of enactment. Rule 438, 
as amended at the late convention of judges, pro- 
vides, ‘‘All cases cited on the briefs from the courts 
of this State, shall be cited from the reports of the 
official reporters, if such cases shall have been re- 
ported in full in the official reports.” 
mon with the very many other suggestions made by 
and on behalf of this association, while not adopted 
in the first instance, has by consideration and dis- 
cussion become familiar to the bar and the bench, 
and been adopted and regarded as exceedingly de- 
sirable and important, indicating very clearly the 
value of the work of this association in molding 
the sentiment of the bar in favor of much needed 
reforms. 


This, in com- 


EXCHANGE OF BRIEFS IN APPELLATE DIVISION. 
The experience of the past year in the Court of 
Appeals in exchange of briefs before argument, has 
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been so convenient to the bar, and has, in the opin- 
ion of your committee, facilitated the work of the 
court to such an extent that we deem it desirable 
that a like rule should be adopted in the Appellate 
Divisions of the Supreme Court, in order that each 
party may be apprised before argument of the views 
presented by his opponent, and enable him to pre- 
pare for the argument of the precise points in issue. 
This tends not only to the benefit of counsel upon 
both sides, but to the convenience of the court by 
directing the argument to the question at issue and 
avoids prolixity and argument upon points not 
pressed upon the attention of the court. 


RELIEF TO THE Court OF APPEALS. 


The condition of the calendar of the Court of Ap- 


peals requires immediate attention and presses itself 
upon the profession. This court has, with the most 
unflagging industry, been unable to dispose of its 
calendar of causes since the Second 
dissolved, and very reasonably so. 


stood and has been demonstrated in the appellate 


the United States, as well as in our own appellate | 


courts, that a certain amount of work of this char- 


acter is all that can be properly performed by any | 


tribunal. For several years the Court of Appeals 


has been overworked, and a greater amount of labor 


required from it than could reasonably be demanded. | 
As matters stand at present, the calendar made up 


in January, 1895, contains 852 appeals from judg- 


ments; of this number, 345 were argued during the | 


year and up to the adjournment of the court in De- 
cember, 1895. The return in the last cause argued 


was filed February 6th, 1894, that is, nearly two 


yeurs elapsed between the filing of the return and 


the argument, but unfortunately this condition of 
When the 


Division went out of existence in 1893, the 


affairs is rapidly becoming much worse. 
Second 
court was up with its work, so that it was able to 
substantially complete the calendar within a year. 
The present calendar cannot be completed in very 
much less than two years and a half. This appears 
from consideration of the fact that of the 852 cases 
on the calendar, 345 have been argued during the 
year, leaving 507 undisposed of, which, at the same 
rate of progress, would require nearly a year and a 
half longer, and the present calendar cannot be dis- 
posed of very much before the adjournment for the 
1897. 
forced by taking the average number of returns filed 
during the years 181, 1892, 1893 and 1894, the 


year 1895 being eliminated from the calculation by 


summer recess in This view is further en- 


reason of the fact that itis well known that returns are | 


withheld and not filed until about the time that a cal- 
endar is likely tobe made up. The average number of 
returns filed in the four years referred to is 775 per year. 





Division was | 
It is well under- | 


| the next four 
courts of other States and in the Supreme Court of | 











Assuming the same average for the future and the 
same amount of work from the court, we should 
have the difference between 775 causes in which re- 
turns are filed and to be disposed of, and 345 actu- 
ally argued, leaving 430 causes undisposed of each 
year; that is to say, a considerably larger number 
undisposed of are argued and decided. The num 
ber of appeals from judgments undisposed of on the 
Court of Appeals calendar January first, 1896, being 
507, we assume the average number of appeals dur- 
ing the next year and a half, namely, 775 per year. 
If as we have assumed above, the present calendar 


should not be cleared up until the summer recess of 


1897, we should then have at the present ratio 1162 
‘auises to go on a new calendar to be made at that 
time, certainly more than that number by the next 
October. It is therefore probable that a new calen- 
dar when made, will contain 1200 causes which will 
be, at the present average, considerably more than 
three years’ work for the Court. 

The result of this state of affairs must be that in 
years, with the same average, we 
shall have appeals in 3100 causes, while the Court 
can normally dispose of at the same rate as during 
the last year, 1380, leaving an accumulation of over 
1600 causes upon the calendar on January first, 1900, 
four years hence, representing at the present rate 
more than four and a half years’s work of the Court 
in order to dispose of accumulations, or, in other 
words, the calendar under the present condition of 
affairs on January first, 1900, will be nearly five 
This 
based upon conditions remaining as at present and 
the 
It was expected, 


years in arrears. calculation is, of course, 


without taking into consideration changes 
made by the new Constitution. 
and is to be hoped, that the new Appellate Division 
of the Supreme Court will do such satisfactory 
work as to lessen very much the number of appeals. 
This, however, cannot be counted upon with any 
certainty, and it is somewhat doubtful whether it 
will serve to any appreciable extent to lessen the 
labors of the tribunal of last resort. The new Con- 
stitution also prohibits appeals from orders which 
have heretofore taken some of the time of the court, 
two motion days during each of the six sessions of 
This 


would give somewhat more time to the determina- 


the court being devoted to that purpose. 
tion of appeals from judgments, but it must not be 
overlooked that the new Constitution has also abol- 
ished the limit of appeals heretofore existing of 
500, and it wonld seem to be a fair inference that 
the number of appeals taken under this provision, 
would practically take the time of the court which 
may be saved from appeals from orders; but assum- 
ing that the court can dispose of 450 appeals from 
judgments each year, instead of 345 as heretofore, 


during the next four years, it would still leave a 
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condition of affairs by which, of the 3100 causes 
reasonably to be expected to go on the calendar, 
only 1800 would be argued, and on the first of 
January, 1900, the court will start out with a calen- 
dar of 1300 causes representing the work of three 
years, and a like delay in the disposition of appeals, 
without any allowance for an increase in the num- 


ber of appeals. 


These figures and calculations are of course only | 


approximate and intended in a general way to show 
the necessity for action for the relief of the court. 
At the very best, no relief can be had until the first 
day of January, 1900, in view of the fact that a 
constitutional amendment must pass two successive 
and that senate holds for 


scnates, present 


years, a constitutional amendment cannot be passed 


so as to go to the people before the fall of 1899, 
and into effect under most favorable circumstances, 
upon the first of January following. 
that should be taken at 


desirable action 


. . . . . . | 
create a sentiment in this direction, and to provide | 


for such means as may be desirable and proper to | 


relieve the court from the enormous mass of litiga- 


tion pressing upon it. This is due alike to the 


court, to the profession and to the suitor. 


REVISION OF THE STATUTES, 

The necessity for the early completion of the 
work of revision of the statutes, leads your com- 
mittee at the risk of trespassing upon the duties of 
special committee having this matter in charge, to 
urge this question upon the attention of the associa 
tion, and to advise such action as shall bring this 
work to completion so rapidly as possible. 
unnecessary to call the attention of a body of law- 
revision of 


yers to the fact that no official our 


statutes has been made since 
with the additional fact that in 1895, as an illustra- 
tion, three bulky volumes of statutes, general and 
local, were thrust upon a long suffering and patient 
profession, being the largest body of legislation in 
the history of the State, consisting of 1045 chapters. 
It is useless to deprecate the bulk of unnecessary 
This is Morton's 


recent message and in the report of the commis- 


legislation. done in Governor 
sioners appointed to investigate and report as to 
‘“Methods of Legislative Procedure.” No remedy 
has yet been found for this mass of legislation and 
your committec is not disposed to take any extended 
discussion of the question. It does however seem 
possible and reasonable, that, in the midst of this 
wilderness of statutes, we should be able to obtain 
for the use of the lawyers and the courts, a careful 
collation of our statutes as they exist at present, 
with such amendments as may adapt them to 
present conditions, bringing them down to date in 
a clear and concise form such as is contemplated 
by the revision now in progress. 





| 
three | 


It is therefore | 


| 
once to 


| adverted to in this connection, and that 


It is | 


1830, in connection | 


The present condition of our statutes may be said, 
without exaggeration, to be a reproach to the bar 


of the State. 


zealously as a body, and its members are working 


The revision commission has labored 


manfully to remedy existing evils; but when it is 
considered that, in addition to this work, they are 
obliged during the legislative session to draft and 
revise bills upon all subjects at the request of mem- 
bers, it is apparent that for four months of the 
year nothing is practicable in the way of carrying 
Still 
month must be spent by them in the examination 
of bills left in the 
adjournment of the Legislature, so that practically 


on the work of statutory revision. another 


hands of the Governor on the 
the only time this commission is able to devote to 
the business of statutory revision, is from Septem- 
ber first to January first of each year, and during 
the past vear, judging from the care and attention 
which must have been given to their learned and 
elaborate report upon Code revision, very much of 
that time has been necessarily devoted to that pur- 
pose. 
Still another difficulty exists which should be 
is the en- 


tirely inadequate salaries paid the Commissioners of 


| Statutory revision, by reason of which they are un- 


able to relinquish their practice, and must devote 


some care, time and attention at least to keeping 


up and carrying on their own business affairs. 


| Three thousand dollars per year is manifestly inade- 


quate and unjust, in view of the labor and respon- 


sibility demanded from the members of this com- 


mission, and this difficulty should be promptly 


remedied by the Legislature, and such compensa- 
tion made to the members of this body as will be 


fair and adequate in view of the labor imposed 


} upon them. 


(ASSESSMENT AND TAXATION, 
In 1892 an effort was made to bring about a codi- 
fication of the tax laws, by the appointment of coun- 


sel to revise liws relative to assessment and taxa- 


' . . . . . . 
tion, and by the authorization of a legislative com- 


mittee to investigate the subject. The result was 
the submission to the Legislature of 1893, by the 
counsel appointed for that purpose, of a complete 
codification and revision of the laws, also the sub- 
mission. on behalf of the legislative committee, of 
several independent acts intended to remedy exist- 
ing evils. No action was taken with reference to 
the matter, and a report was made to the Legisla- 
ture of 1895, by the counsel appointed in 1892, com- 
prising a complete revision of the tax laws, except 
those relating to corporations and taxable transfers. 
This proposed act failed of passage. The matter, as 
we are informed, has been taken up during the past 


year by the commission of statutory revision, and a 
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bill framed codifying the laws relating to assess- 
ment and taxation, based largely upon the work 
heretofore submitted to the Legislature already re- 
ferred to. In view of the complicated condition of 
the laws upon this subject, the very great amount 
of litigation arising from their condition and their 
importance to the public, your committee recommed 
that an earnest effort be made to complete the codi- 
fication or revision of the statutes on this subject, 
to the end that they may be simplified and made to 
conform to present requirements. It is certainly a 
matter of the utmost importance that statutes so 
frequently referred to and acted upon, should be 
capable of interpretation and construction without 
such frequent reference to the courts, and that they 
should be gathered together in such form as to be 
readily accessible at least to the members of the bar, 
instead of being scattered as at present, through 
the volumes of the Session Laws, since it appears by 
the repealing schedule attached to the proposed re- 
vision of 1895, that the enactment of a complete 
revision would involve the repeal of nearly or quite 
one hundre@ statutes, aside from those relating to 
taxable transfers and taxation of corporations. 

The proposed act submitted to the present Legis- 
lature, should receive the careful attention of this 
association. 

RELATION OF THE ASSOCIATION TO OTHER BAR As- 
SOCIATIONS IN THE State. 

Your committee takes pleasure in recognizing and 
calling attention to the fact that in carrying on the 
work committed to it, more particularly with refer- 
ence to Code Revision, it has had the hearty co- 
operation of the association of the bar of the city of 
New York, of the 
Syracuse Bar Association and the Brooklyn Bar As- 


Rochester Bar Association, the 


sociation, and that your committee, in consultation 
with committees charged with like duties in these 
associations, has been materially aided in carrying 
on this work, which has been heartily indorsed by 
the associations named. The committee on amend- 
ment of the law of the association of the bar of the 
city of New York, has actively interested itself in 
the subject and forwarded very materially the pas- 
sage of the act providing for 2 commission for that 
purpose, 

In other matters, notably in reference to the re- 
peal of chapter 171 of the Laws of 1895, relating to 
the distribution of estates of intestates, by the enact- 
ment of chapter 1022, your committee has been in 
communication with the other associations, and 
unity of action has been found exceedingly conven- 
ient and useful. 

Your committee recommends the adoption of the 
following: 

Resolved, That the convenience of the courts and 
of the bar, requires that the State Law Library be 





located in the Capitol building, and that the ac- 


commodations provided for it should be at least 
fully adequate to those afforded to the rooms it now 
occupies, which are, in the opinion of this associa- 
tion, well adapted for that purpose. 

Resolved, That it is desirable that this association 
inquire into and collate the facts relative to the 
movement now in progress to further a uniform sys- 
tem of legal procedure, and the state of compara- 
tive legislation on that subject throughout the 
English-speaking world. 

Resolved, That the 
best subserved by continuing the publication of the 


interests of the bar will be 


official series known as the Miscellaneous Reports, 
and that their discontinuance would be inconvenient 
and productive of additional expense to the law- 
yers of the State. 

Resolved, That a bill relating to Code Revision be 
drafted and presented to the Legislature for enact- 
ment, which shall provide for the appointment of 
not less than three persons to carry on that work, at 
least one of whom shall have served a term upon the 
bench of either the Court of Appeals or the Supreme 
Court, and for proper and reasonable compensation 
for their services and for their necessary expenses 
and disbursements. 

Resolved, That the Legislature be urged to take 
immediate action, looking toward the adoption of 
a Constitutional amendment, which shall provide 
for a sufficient judicial force to transact the business 
of the Court of Appeals. 

Resolved, That 
thorough revision of the existing laws, relating to 
assessment and taxation, with a view to bringing 


this association recommends a 


all the laws relating to that subject under a single 
head, and simplifying and condensing them as a 
matter of convenience and utility. 

Resolved, That the Committee on Law Reform be 
charged with the duty of presenting to the Legisla- 
ture and the Governor, matters contained in the 
foregoing resolutions, and that the outgoing and 
incoming president of the association be requested 
to act with such committee for that purpose. 


J. N. Firro, Chairman. 
ELBRIDGE L, ADAMS, 
WiiuraM D. VEEDER, 
Rosert G. ScHERER, 

Z. B. WEsTBROOK, 

R. F. Winkrnson, 

Joun J. Linson, 

C. A. Cours, 

GARRETT J. GARRETTSON, 
A. H. SAWYER, 
ADELBERT Moor, 

G. M. Dunn, 

Cryton H. Lewis, 

JaMES A. Rogson, 

Lewis M. Brown, 
Austin ABBOT, 
Committee on Law Reform. 
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NOTES OF CASES. 


LIABILITY FOR INJURIES THROUGH ELECTRICAL 
AppLIANCES.— On February 20th, 1896, we treated | 
of this subject, the principal cases cited relating to 
injuries sustained through contact with electrical 
wires in places other than public streets. 


two recent Arkansas 


There are 
sases which consider the lia- | 
bility of electric companies for injuries in public 
“Tn Light Co.v. Orr (59 Ark. 215), 
it appeared that the defendant, owned, maintained 
and operated in the city of Texarkana a system of 
electric lights. During the night of the 22d of | 
August, 1891, or early in the morning of the next 
day, its wires became disabled and out of repair, | 


thorough fares. 


and being either broken or disengaged from their 
fastenings, fell to the ground or sidewalks of the 
city, and lay there from 12:30 o’clock a. mM. until 
after daylight in the morning, when the street on 
which they lay was thronged with people. The 
company ascertained that the wires were down 
about 2 o’clock a. M., but not the exact locality. 
Ed. Walker, a boy, walking along the street about 
6 o’clock in the morning of the day the wires had 
fallen, after some conversation with a bystander 
about the danger of the wires, picked up a dead 
wire. Being told to throw it Gown, he obeyed, but 
‘flipped ’ it as a witness said, into the air, as he did 
and the wire struck a live wire before he let it go, 
and thereby transmitted through him an electric cur- 


80; 
rent which killed him instantly. The company was 
held responsible for damages on account of the in- 
jury.” 

In City Electric Street R’y Co. v. Conery, de- 
cided in the Supreme Court of Arkansas in Decem- 
ber, 1895 (33 8. W. R. 426), it was held that an 
electric street railway company is jointly liable with 
one who has negligently allowed his telephone wire 
to drop across the company’s trolley wire, for inju- 
ries to a third person accidentally coming in contact 
with the telephone wire by the current of electricity 
conveyed through it from the trolley wire. 

In the latter case the 
main difference between 
Co. v. Orr (supra), and this is, the electricity was 


court said, in part: The 
the case last cited, Light 


communicated to the party injured in the former by 
the electric company’s own wire, and in the latter 
by the wire of another, but the principle upon 
which the liability is based is the same in both 
vases, All persons have the right to use the streets, 
in or over which the wires were suspended, as pub- 
lic highways. Subjecting the dangerous element 
of electricity to their control, and using it for their 
own purposes, by means of wires suspended over 
the streets, it is their duty to maintain it in such a 
manner as to protect such persons against injury by 
it, to the extent they can do so by the exercise of 


| this standard.” 


| dents, the highest degree of care is required. 





reasonable care and diligence. This duty is not 


limited to keeping their own wires out of the streets, 


| or other public highways, but extends to the pre- 


vention of the escape of the dangerous force in 


their service through any wires brought in contact 


| with their own, and of its transmission thereby to 


any one using the streets. Only in this way can the 


| public receive that protection due it while exer- 
| cising its rights in the highways, in or over which 


| electric wires are suspended. (Railway Co. v. Shel- 


ton, 89 Tenn, 423, 14 8S. W. 863; Block v. Railway 
Co, | Wis. ], 61 N. W. 1101.) 

Electric companies are bound to use ‘* reasonable 
care in the construction and maintainance of their 
lines and apparatus — that is, such care as a reason- 


| able man would use under the circumstances — and 
| will be responsible for any conduct falling short of 


This care varies with the danger 
which will be incurred by negligence. In cases 
where the wires carry a strong and dangerous cur- 
rent of electricity, and the result of negligence 
might be exposure to death or most serious acci- 
This 
is especially true of electric railway wires suspended 
over the streets of populous cities or towns. Here 
and the care exercised must be 
it. But this duty does not 
against accidents, for they are 
accidents which a reasonable 


the danger is great, 
commensurate with 
make them insurers 
not responsible for 
man, in the exercise of the greatest prudence, would 
not, under the circumstances, have guarded against 
(Haynes v. Gas Co. [N. C.], 19 8S. E. 344; Uggla v. 
Railway Co., 160 Mass., 351, 35 N. E., 1126). 

In this case the cause of the accident was the 
falling of White’s telephone wire, and the contact 
of the same with the trolley wire of the appellant. 
The jury found both of them guilty of negligence — 
White, in permitting his wire to fall and remain 
down until appellee was hurt; and the appellant, in 
allowing the same to become charged with elec- 
tiicity by contact with its wire at the time of the 
injury. If this be true, the injury was the result of 
the concurring negligence of the two parties, and 
would not have occurred in the absence of either. 
In that case the negligence of the two was the proxi- 
mate cause of the same, and both parties are liable. 
(Shear. & R. Neg., 4th ed., sec. 31; Thomp. Neg., 
p. 1088.) 


Seas 

BAILMENT OR SALE. — Evidence considered, and 
held to justify the findings of fact that certain 
transactions constituted sales, and not bailments, 
and that another transaction constituted a bailment, 
and not a sale; also, that the facts found justified 
the conclusions of law, except in one particular as 
to which the conclusion of law and order for judg- 
ment is modified. (Weiland v. Sunwall [Minn.], 
65 N. W. Rep. 628.) 
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Hotes of English Cases, 


APPOINTMENT—CONTINGENT REMAINDER. -—Under 
a settlement made on the marriage of D. S. and A. S. 
certain lands were limited after the death of the sur- 
vivor to the use of such of the children or remoter 
issue of the marriage as D. S. and A. S. should 
jointly appoint. ‘There was one child only of the 
marriage, J. D. S. By deed-poll, dated the 2d 
September, 1818, D. S. and A. 38. 
lands, after the death of the survivor of D. 8. and 
A. S., to the use of three children of the said J. 
D. S., who were then living, by name, and all other 
child or children of the said J.D. 8., 
happen to be living at the decease of the survivor 


appointed the 


who should 


of the said D. S. and A. §,, and to the heirs and | 
assigns of such of them as should attain the age | 


of twenty-five years, equally as tenants in common 


and not as joint tenants. A. 8. survived her hus- 


band D. 8., and died on the Sth November, 1873. | 


At that date there were seven children of the said 
J. D. &. 
deed-poll had attained twenty-five ; the other four 
were then under twenty-five, but afterwards at- 
tained that age. 
the opinion of the court on the question whether 


This was a special case stated for 


the appointment made by the deed-poll was valid, | 


and what estates were thereby created. 
Held, that the appointment must be construed as 


was a valid appointment to all the children of JJ. 
D. S. who where living at the death of A.S., as 
of the same children as had at that date attained 
the age of twenty-five, as tenants in common in fee. 
(Chan. Div., Symes v. Symes, 73 L. T., 684.) 


BILL OF EXCHANGE — FOREIGN BILL.— A, the in- 
dorsee of a bill of exchange, resident abroad, in- 


dorsed it to the defendants, his agents in London, | ,, punished for some offence of a political character 


for the purpose of collection. The defendants in- 
dorsed the bill to the plaintiffs, and sent it to them 
for the same purpose, and they forwarded it to 
their agents. 

The plaintiffs, under a misunderstanding, 
formed the defendants that the bill had been paid, 


and sent them a cheque for the amount. 


upon the defendants intimated the same to A, and | ment in good faith and in the interest of justice, or 


credited him with the amount of the bill. 

It was decided on the authority of Skyring v. 
Greenwood & Cox (4 B. C. 281) that, as the plain- 
tiffs had wrongfully informed the defendants that 
the bill had been paid, they could not -recover the 
amount of the bill when the defendants had nothing 
to do with the mistake of fact; and also that the 
plaintiffs were estopped by the representations 
which they had made to the defendants, and upon 


which the defendants had acted. 





living, of whom the three named in the | 
the crown, whether in a military or civil capacity, 


| the contrary 


| MENT. 
creating legal contingent remainders, which must | 
vest, if at all, at the death of A. S., and that there | 


in- | ; , 
| power to enter into, and ought not to enter into, the 
- | question whetner the demand for the extradition of 

iere- | 





On appeal, he//, that the action failed. (Ct. of 
App., Deutsche Bank (London Agency) v. Beriro & 
Co., 73 L. T. 669.) 

CoMPANY — PREPAYMENT OF CALLS. — The direc- 
tors of a company which had made no net profit for 
the year, paid interest out of capital to shareholders 
on the amount advanced by them in prepayment of 
The memorandum of association did not deal 
The articles of 


calls. 
with payments in advance of calls. 
association gave the directors power to receive such 
payment, and provided that no dividend should be 
paid except out of the net profits of the company, 
but the directors might, if they thought fit, pay out 
of capital interest on sums paid in advance of calls. 

Held, that the interest was a debt payable out of 
the general assets of the company, and not merely 
out of profits. (Chan. Div., Lock v. Queensland 
Inv. & Land Mortgage Co., 73 L. T. 708. ) 


Crown.—Servants of the Crown. 
All persons employed in the public service of 


hold their appointments during the will of the 
crown, unless there is some statutory provision to 
(Ct. of App., Dunn v. The Queen, 73 
L. T. 695.) 

EXTRADITION 
Section 3 of the Extradition Act, 1870, pro- 
vides that a fugutive criminal shall not be surren- 
dered if the offense in respect of which his surrender 


REQUISITION BY FOREIGN GOVERN- 


| is demanded is one of a political character, or if he 
, a : , | prove that the requisition for his surrender has in 
tenants in common for life, with remainder to such | . ; i . - 
| fact been made with a view to try or punish him for 


| an offence of a political character. 


Held, that, to come within this section, the politi- 


| cal offence must be one which has been already com- 
| mitted; and that it is not sufficient to show that if 


the accused be surrendered he will or may be tried 


| not yet committed, such as for contempt of court in 


refusing to disclose political secrets, or answer ques- 
tions relating to his political knowledge. 
Held, also that the courts of this country have no 


the accused has been made by the foreign govern- 
merely for political considerations. Q. B. Div. Re 
Arton, 73 L. T. 687. 


INFANTS — WARDS oF couRTS.— The right of a 
father to have the custody of his infant children 
may be lost by misconduct on his part. And the 
right of a father to have his children educated in 
his own religious faith may be lost even in the 
father’s life time if he allows the children to be 
brought up “in another religion for such a time 
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that it would, in the opinion of the court, be con- 
trary to the children’s interests to alter their reli- 
gious education.” 

PRACTICE-—INJUNCTION.—On the 30th September, 
1895, the plaintiffs issued a writ against A. and the 
C, Company to restrain them from infringing the 
plaintiffs’ patents for improvements in a cap for 
bieyclists. On the 24th of October the C Company’s 
solicitors wrote to the plaintiffs, offering to account 
for all profits made by the sale of the 
plained of, to destroy all such caps in their posses- 


Japs com- 


sion, and to undertake not to infringe the plaintiffs’ 
patent. Notwithstanding this letter, the plaintiffs’ 
delivered a statement of claim on the 9th Novem- 
ber, and on the 27th November the C. Company de- 
livered a statement of defense, setting out the let- 
ter, and stating that they adhered to the offer made 
therein, and asked that the plaintiffs might be or- 
dered to pay the costs subsequent to the date of the 
offer. 


against the C. Company. 


The plaintiffs now moved for an injunction 
Held, that the plaintiffs 
ought to have accepted the C. Company’s offer; that 
the court has a discretion as to an injunction, and 
will not grant it where, as in this case, it appears to 
be asked for other purpose than protection against 
the defendant. On the C. Company undertaking in 
terms of their offer, the injunction was refused, and 
the plaintiffs ordered to pay all costs subsequent to 
the offer, except the costs of appearance in court, 
the defendants to pay all costs up to the date of the 
letter, and the costs of appearance in court, the 
plaintiffs being entitled to the protection of an un- 
dertaking given in court. (Chan. Div., Jenkins v. 
Hope, 73 L. T., 705.) 

SPECIFIC PERFORMANCE — COMPANY — SHARES. — 
The doctrine that a volunteer cannot hold property, 
which has been conveyed by way of gift, as against 
the prior equity of a purchaser for value from the 
person by whom the conveyance was made, applies 
to a contract for the sale of shares of a company. 
(Chan. Div., Graham v. O'Connor, 73 L. T. 712.) 

TrusTEE.— Where a trust estate consists of prop- 
erty in England, and also of property out of the 
jurisdiction of the court, a trustee, though resident 
abroad, cannot disclaim the trusts of the property 
in England only. (Ct. of App., Re Lord and Fuller- 
ton’s Contract, 73 L. T. 689.) 


WILL — ADVANCEMENT. — By his will a testator, 
who died in 1883, gave his sons in succession, ac- 
cording to seniority, the option of taking his busi- 
ness at a valuation, and declared that the son taking 
it should be debited with the value thereof on the 
division of the testator’s residuary real and personal 
estate. 

The testator devised and bequeathed all his re- 
siduary personal estate to trustees upon trust to con- 





vert the same and pay an annuity to his wife and 
invest and accumulate the surplus income until his 
youngest child should attain twenty-one, when the 
whole fund was to be divided between his children 
per 


The testator empowered his trustees to 


equally and the issue of deceased children 
stzrpe s. 
maintain and educate his children, and to advance 
part of their shares to them, such advances to be 
taken 
residue, 


shares of the 
life 
The testator’s eldest son took the business, 


in part satisfaction of their 


There was no tenant for under the 


will. 


£15,000, and his second son 
.200. 


g 
youngest child attained twenty-one in 1894. 


which was valued at 


received advances to the amonnt of & His 

/leld, that the testator’s eldest son was not charge- 
able with the interest on the value of the business. 

Held, also, that the second son was not charge- 
able with interest on the amount advanced to him. 
(Ct. of App., Dallmeyer v. Dallmyer, 73 L. T. 671.) 

Abstracts of Recent Decisions. 

APPEAL—REMAND OF CLAUSE —If the Circuit 
Court mistakes or misconstrues the decree of the 
Supreme Court, and does not give full effect to the 
mandate, its action may be controlled either upon 
anew appeal, if a sufficient amount is involved, or 
by a writ of mandumus to execute the mandate. 
(In re Sanford Fork & Tool Co, [U. 8. S. C.], 16 5. 
C. Rep. 291.) 


Assumpsit.— A declaration containing merely 
common counts cannot, after the expiration of the 
statute of limitations, be amended so as to author- 
ize recovery for breach of a special contract which 
have proven under the common 
counts. (Flint & P. M, R. Co. v. Donovan [ Mich. }, 


65 N. W. Rep, 583). 


could not been 


CARRIERS — LIABILITY TO PASSENGERS OR SHIP- 
pers.—The liabilities of a carrier of passengers or 
freight, who has entered into contract relations 
with passengers or shippers, depend not only on 
his contract, but also, in part, on the obligations 
imposed by law, as a matter of public policy, and 
an action may be brought against the carrier, either 
upon the contract, or for negligent omission of a 
duty imposed by law, independently of the con- 
tract, or for an injury done to person or property as 
the case may be. (Central Trust Co. v. East Ten- 
nessee V. & G. Ry. Co., U. S. D. C. [Tenn.], 70 
Fed. Rep. 764.) 

CONTRACTS — CONSIDERATION. — Where an assign- 
ment of a judgment belonging to a bank is made 
by one of its officers, in its name, to an individual, 
who, in consideration thereof, transfers property to 
the bank oflicer, such transfer constitutes a valid 
consideration moving to the bank, since a trust re- 
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sults in its favor as to the property transferred to 
its officer. (Cox v. Robinson, U. 8. C. C. {[Wash.], 
70 Fed. Rep. 760.) 


CorPoRATION—stTocK— conTRACT. — Defendants, 
the organizers of a corporation, issued to them- 
selves the stock as fully paid, and guaranteed to 
subsequent holders that the stock should be ‘‘non- 
assessable.” At the time, stockholders were, by 
statute, liable for the debts of the corporation, in 
addition to their stock, to an amount equal to their 
stock, the liability to be enforced by a creditor of 
the corporation in behalf of all creditors, in an ac- 
tion against all the stockholders, in which the 
amount payable by each stockholder should be de- 
termined. Held, that defendants were liable to a 
subsequent owner of the stock for the sum he was 
required to pay to creditors of the corporation, not 
only on account of his stock not having been paid 
up, but also due to the extra statutory liability. 
(Omo v. Bernart [Mich. |, 65 N. W. Rep. 622. 


EMINENT DOMAIN — DAMAGES. — In an action 
against a railroad company for the unauthorized 
appropriation of land, the measure of damages is 
the market value of the land taken, at the time it 
was entered, and the damage to the remainder of 
the tract from the appropriation. (Greeley, 8. L. & 


P. Ry. Co. v. Yount {Colo.|, 42 Pac. Rep. 1023.) 


EMINENT DOMAIN — LEGISLATIVE AUTHORITY.-— 
Express legislative power is necessary to authorize 
the condemnation of private property for public 
use, and statutes claimed to confer such power must 
be strictly construed. (United States v. Rauers, 
U.S. D. C. [Ga.], 70 Fed. Rep. 748.) 


LIFE INSURANCE—SCALING AGREEMENT. —ASSIGN- 
MENT.—An agreement between an insurance com- 
pany and the insured and the beneficiary in a life 
policy for a scaling down of the amount named in 
the policy is binding on an assignee of the policy. 
(Leonard v. Charter Oak Life Ins. Co. [Conn.], 33 
Atl. Rep. 511.) 


MASTER AND SERVANT — NEGLIGENCE—ASSUMP- 
TION OF RISK.—Where there was evidence that de- 
fendant’s superintendent knew of a loose stone over 
the place where he set plaintiff at work, and that 
he made an unsuccessful attempt to dislodge it, and 
that he told plaintiff of that fact, aud that the place 
was safe, but the stone fell upon plaintiff, the ques- 
tion of defendant’s negligence and plaintiff's want 
of due care was for the jury. (Burgess v. Davis 
Sulphur Ore Co. [Mass.], 42 N. E. Rep. 501.) 


RAILROAD COMPANIES — STREET RAILWAY — 
FRANCHISE.—The franchise of a street railway com- 
pany to operate its road and use the streets of a 
city is derived from the legislature, through its 
charter, and not from the municipal corporation, 





though the consent of the latter be required to the 
exercise of its authority. Such franchise, upon ac- 
ceptance by the company, becomes a contract, in- 
violable and irrevocable; and the consent of the 
municipality, when once given, cannot, in the ab- 
sence of a statute authorizing its withdrawal, be 
withdrawn either as to streets actually occupied or 
as to streets included within the general plan of the 
company’s routes, which it intends in good faith to 
complete. (Africa v. Board of Mayor and Aldermen 
of City of Knoxville, U.S. C. C. [Tenn.], 70 Fed. 
Rep. 729.) 


TRADE MARK—GOOD wILL.— A trade-mark is a 
notice indicating origin. It cannot exist—that is, 
be the subject of ownership—apart from a business, 
or the good will thereof. (Royal Baking Powder Co, 
v. Raymond, U. 8. C. C. [Ill], 70 Fed. Rep. 376.) 


TRIAL — INSPECTION OF DOCUMENTS.—The prac- 
tice in the Federal Courts in relation to the inspec- 
tion of papers for the purpose of aiding a party in 
preparing for trial, as distinguished from inspection 
of papers ‘‘to be used on the trial,” in respect to 
which an act of congress applies, is regulated by the 
practice prevailing in the State courts. (Frescole v. 
City of Lancaster, U. S. C. C. [Penn.}, 70 Fed. Rep. 
337.) 

VENDOR AND VENDEE— AGREEMENT TO CONVEY 
LAND.—Defendant’s intestate agreed that if plaintiff 
would pay a certain sum toward the building of a 
house on a lot belonging to the former, and super- 
intend the erection of the house, she would convey 
to him a half interest in the house and lot. The in- 
testate thereafter incumbered the property by a deed 
of trust to another person. Held, that plaintiff, 
having paid the agreed sum and superintended tie 
erection of the house, could treat the property as 
subject to a lien in his favor, and by bill in equity 
have it sold to satisfy his claim for half its original 
value. (Townsend v, Vanderwerker, U. S. 8S. C. 
16 [S. C.] Rep. 258.) 


Wiis. —Testatrix devised to her two daughters 
and their heirs a portion of her estate ; directing 
the executors to retain therefrom a fund, from the 
income of which certain annuities should be paid, 
the balance of the income to go to the daughters 
equally, and that the executors should hold the 
same until the death of the last annuitant, or if 
either daughter should die before the last annui- 
tant, then her proportionate share of said in- 
come should be paid according to her last will, or 
in case of intestacy, to her heirs. Held, that both 
daughters and annuitants being dead, the fund, 
with its accumulations, should be paid to the estates 
of the daughters, in equal proportions. 
Webber, Conn. 33 Atl. Rep, 506.) 


(Johnson v. 
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yas week, in New York city, Judge Charles 


H. ‘Truax was wedded to Miss Carrie Car- | 


rington. ‘The marriage is of peculiar interest, 
not only on account of the prominent position of 
Judge Truax in the metropolis, but because 
his wife has been engaged for some years in the 
study of law and in preparation for admission 
to the bar. In 1895 Miss Carrington graduated 
from the University of New York with high 
honors, and read at the graduating exercises an 
article on Master and Servant which attracted 
so much attention that we requested from the 
author the privilege of publishing it in this 
JOURNAL, which we subsequently had the pleas- 
ure of doing. Miss Carrington has evidenced a 
wonderful appreciation of the principles of the 
law and has attracted the attention of those 
who have known her because of her ability to 
grasp intricate principles of jurisprudence and 
to use them in a practical and concise manner. 
We published the address of a distinguished 
judge not long since, in which he advocated 
the union of the lawyer ,and a member of the 
bar of the gentler sex, and we appreciate now 
the wisdom of his remarks and wish Judge 
Truax and his bride all prosperity in the pur- 
suit of their mutual profession. 


A marriage epidemic has broken out among 
the ancient paupers of Hampstead, one of the 
parishes of London, and the guardians of the 
poor are at their wits’ end. It seems that they 
unwittingly put a premium upon matrimony by 
erecting comfortable, cosey quarters for mar- 
red couples. ‘These are far nicer than the 
general workhouse. The English law forbids 
the separation of husband and wife when past 
sixty. There are about 150 paupers of both 
sexes who are above that age in the Hampstead 
workhouse. homelike, 
well-furnished rooms in the married couples’ 


Vou. 53 — No. 10. 


When they saw the 





building they grew envious and took counsel 
among themselves. Finally Mr. Pigeon Hill, a 
hoary-headed pauper, and a female inmate 
equally antique got married on their afternoon 
out. They returned and applied for married 
quarters. The guardians refused at first, but 
were advised that they had no choice but to 
comply. They declared that they would rather 
break the law than be jockeyed in such a fash- 
ion, and have lodged an appeal with the local 
Government Board. Meantime more than a 
score of additional matches have been arranged 
pending the decision of the authorities on the 
fate of the first couple. 


We wrote some time since of the abuses 
which some publishers have made of the postal 
regulations in regard to second-class matter 
and called attention of the public to the 
fact that a bill was pending before Congress to 
properly restrict and limit the matter which 
might be sent as second-class through the 
mails in this country. We noticed that the 
abuse of the postal laws would operate to 
the final detriment of the publishers themselves, 
and that the advantages which the publishers 
had taken of the existing statutes were such 
the end militate against their 
At the same time we must ob- 
serve that the rulings of the post-office authori- 
ties are not always such as will bring about the 


as would in 


best interests. 


best results. 

A recent ruling affords an example. The 
law allows all second-class matter to be sent by 
mail from the office of publication at pound 
rates—the purpose being to encourage the dis- 
semination of intelligence among the people by 
the cheap circulation of newspapers, magazines 
and the like. The law defines second-class 
matter as “all newspapers and other periodical 
publications which are issued at stated intervals 
and as frequently as four times a year,” with 
certain exceptions which do not concern the 
present Case. 

The meaning of this is perfectly clear. Yet 
an assistant postmaster-general now rules that 
if a periodical entitled to be mailed as second- 
class matter changes the frequency of its issue— 
for example, if a semi-weekly newspaper decides 
monthly 


to publish thrice a week, or a’ 


magazine becomes a fortnightly —it loses its 
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status as second-class matter, and no back 
numbers, issued before the change or reprinted 
afterwards, can be mailed except at full book 
rates. 

There is absolutely no suggestion in the law 
of any such intent as this. 
sonable on its face and directly subversive of 
the purpose aimed at in the law. Yet under 
the practice of the department an assistant 
postmaster-general can give the force and ef- 
fect of law even to so absurd and arbitrary a 
decision as this. Postmaster-General Wilson, 


It is a rule unrea- 


who has a clear brain and a reasonable dispo- 
sition, will do well to edit carefully the legis- 
lative efforts of his subordinates. 


With the advent of women as practitioners 
before the bar of this State an era is begun in 
which the results are uncertain and obscure. 
Whether woman's influence will tend to elevate 
the tone of the courts and the jrrisprudence of 
What their 
influence will do in the enactment of statute 
law and what their power will be in needed 
reforms are matters of equal conjecture, though 
Mrs. 


Clara Foltz, who was recently admitted to prac- 


the State is an open question. 


daily growing more and more important. 


tice in the courts of this State, has recently 
been interviewed on the subject of divorce. 
Mrs. Foltz has had fifteen years’ active practice 
in the courts of her native State, California, 
and her observations of and insight into the 
inharmonious side of marital life in the couples 
she has observed must be of practical experi- 
ence, while her ideas on the subject of divorce 
give us a view of the situation from a woman’s 
standpoint. On this subject she said: 

“The real evil is back behind the divorce, 
and is it cause. Brutal fists, nagging tongues, 
fickleness of heart and infirmness of purpose— 
in short, the vices and weaknesses of human 
nature — are the real evils. Divorce is merely 
a relief from the pain and woe which these 
infirmities sometimes entail. There are many 
cases where it would be actually dangerous and 
even criminal for a married couple to live to- 
gether. The papers this morning contain one 
case of wife murder, one case of a woman and 
her children jumping from a piazza roof to es- 
cape death by ax and pistol and one convic- 
tion of a wife-murderer, all in this city. It 


would have been a thousand times better if 





these parties had separated long before the 
malady had reached this acute stage. The 
State has no right to compel a woman to live 
with a man who beats her, nor to compel a man 
to live with a wife who seeks to poison hin. 
It is fraught with infinite danger to both par- 
Children be- 


gotten of such parents, are born in bitterness, 


ties. Besides, it is bad_ policy. 
reared in a criminal atmosphere and become a 
menace to society and a burden to the State. 

“ Then again, what good results from refus- 
ing a divorce to a woman whose husband is in 
prison for life, or to a man whose wife is an in- 
curable raving maniac? Why make one an 
outcast for another's crime, and the other a 
celibate for another’s misfortune? ‘The prisoner 
and maniac are dead to society, and I see no 
reason why the State should not sever in law 
the relation that is one in name only. 

“The sacredness of marriage is not a sound 
argument against divorce. No one regards the 
marriage institution more highly than I, and no 
one gives marriage greater reverence, but I 
mean true marriage, which is born of love and 
lives in its warmth and joy, sanctioned by law. 
When love is slain the civil contract is but the 
husk and shell of marriage. Love and respect 
Long before a divorce 
All that is sacred 


make marriage sacred. 
is sought love has ceased. 
is dead, and the civil court in a judgment of 
divorce only gives legal sanction to a decree 
that nature has already entered in their hearts. 

“Separation from bed and board does not 
meet the difficulties of the case. It leaves the 
parties with none of the benefits and all of the 
burdens of married life. It puts them in the 
anomalous position of a husband without a wife 
and a wife without a husband, and invites a 
hideous system of mistresses and paramours. 
Besides, it assumes that both parties are guilty, 

Re- 
It de- 
prives of a common right, and it is not only 
illogical, but contrary to good morals and good 


while in truth only one may be to blame. 
straint from marriage is a punishment. 


sense to punish the innocent for the wrong- 
doings of others. Except for those who, by 
reason of religious views, regard marriage as a 
sacrament, I think marriage should be abso- 
lute. 

“Should divorcees be permitted to marry 
Yes, I think so. 


again? Since marriage is a 


proper relation for the race, it is for the di- 
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vorcee. The fact of divorce raises no legal 
or moral presumption that the divorced party 
is unfitted for married life. I have known 
many second marriages with new comrades and 
new environement very happy, though the first 
was lamentably unfortunate. I would not 
lightly sever the marriage bonds, nor for trivial 
causes. Home and family are the foundation 
of happiness to men and women, and strength 
and prosperity of the State, and are not to be 
broken without substantial reason. Still, I 
think the laws of New York not liberal 


I do not go as far as some in this 


are 
enough. 


matter, but I would legislate for society as it is, 





| 


The decision does not interfere in any way 
with the general rule that jurisdiction may be 
obtained either by the service of process within 
the State or by appearence in order that extra- 
territorial recognition and enforcement of the 
judgment may be claimed under article 4 of 
the Federal Constitution. The decision rather 
holds that when general jurisdiction of the 
person has been once duly acquired, it will be 
presumed, there being nothing inconsistent on 
the face of the papers, that jurisdiction is ob- 
tained for the purposes of the action, espe- 
cially if it be eked out by the subsequent 


appearance of the defendant. Mr. Justice 


with all its weaknesses and evils, and I would | Shiras, after stating the facts of the case, de- 
recognize the existence of unpleasant facts and | livers the opinion of the court, which we con- 


make laws accordingly. Three new causes for | 
divorce should be added to the one now recog- 
These are 


nized. Extreme cruelty, 


dangers life or health; conviction of felony, 
when the punishment is imprisoment for life, 


and insanity, when the person has been for a | 


long time insane and is known to be incurable. | 
| 
| 


I believe, 
nized as a cause of divorce in any State.” 


‘The last clause is not, recog- 


A decision has recently been handed down 
in the United States Supreme Court which re- 
verses the decision made by the Court of Ap- 
peals of this State in the case of Rigner v. 
Rigner, 127 N. Y. 408. The 
the difference of opinion of the various courts 


case also reveals 


The action was com- 
menced at Special Term in New York, where 
the complaint was dismissed. In53 Hun, 457, 
the General Term reverses the judgment thus 


rendered, while the Court of Appeals in this 


on a given subject. 


same case upheld the decision of the Special 
Term and reverses the decision of the General 
Now the United States Supreme Court 
taken by the General 


Term. 
has sustained the view 
Term and reverses the decision of the Court 
The case has been of more than 
usual interest State 
cited in the courts of this State 
involving interstate matrimonial law, and par- 
ticularly the enforcement of the decree of the 
courts of another State for the payment of ali- 
mony. The particular point decided is per- 
haps, narrow and special, but nevertheless 
partakes of unusual interest for other reasons. 


of Appeals. 


in this and has been 


in actions 


which en- | 


| 
| 
} 
| 





| sider of such importance that we give the main 
| points which are material in the case and 
which are as follows: 

The federal question presented by this rec- 
ord is whether the judgment of the New York 
| courts, in dismissing plaintiff's complaint, which 
sought to enforce a final decree of the Court of 
Chancery of New Jersey, gave due effect to the 
provisions of article 4 of the Constitution of 
the United States, which require that full faith 
and credit shall be given in each State to the 
judicial proceedings of every other State. 

The record discloses, and it is conceded, 
that, upon its face, the decree of the Court of 
Chancery of New Jersey purports to be a final 
decree, granting the divorce and adjudging the 
payment of the costs and alimony, to recover 
which this suit was brought. 

But the defendant seeks to avail himself of 
the well-settled doctrine that it is competent 
for a defendant, when sued in the court of his 
domicile on a judgment obtained against him 
in another State, to show that the court of such 
other State had not jurisdiction to render the 
judgment against him. To sustain this position 
in this court, the defendant relies upon the sixth 
finding of the trial court, which was as follows: 
“That the above-named defendant was never 
served with process in New Jersey under said 
supplemental bill, and never appeared therein 
or answered thereto, and the decree of the 
Court of Chancery of New Jersey, which was 
based entirely upon charges of adultery con- 
tained in said supplemental bill, did not, under 
the laws of that State, become binding upon 


said defendant personally.” 
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It is undoubtedly, true, as claimed by the de- 
fendant in error, that if the judgment of the 
Court of Chancery of New Jersey was not bind- 
ing upon the defendant therein personally in 
that State, no such force could be given to it in 
the State of New York; and it is contended 
that as, by the sixth finding above recited, it is 
found that the decree was not binding person- 
ally on the defendant, under the laws of New 
Jersey, the Court of Appeals of the State of 
New York and this court must accept and can- 
not review such finding. And upon that find- 
ing the Court of Appeals said: 

“The trial court found upon undisputed 
evidence that, under the law of New Jersey 
and the practice of its Court of Chancery, jur- 
isdiction to render a judgment for alimony and 
costs on the supplemental bill, enforceable in 
that State against the defendant, could not be 
acquired without service of a new subpeena in 
the State, or by his appearance in the action 
subsequent to the filing of the supplemental bill. 
* * * Service within the State was found 
to be, under the law and practice of the Court 
of Chancery of New Jersey, an indispensable 
prerequisite to the rendition of a personal judg- 
ment.” Rigney v. Rigney, 127 N. Y., 412; 28 
N. E. 405. , 

The plaintiff duly excepted to the findings 
and conclusions, and it is well settled that ex- 
ceptions to alleged findings of facts, because 
unsupported by evidence, present questions of 
law reviewable in courts of error. 

The only evidence adduced by the defendant 
to sustain his side of the issue as to the law in 
the State of New Jersey was the testimony of 
Daniel M. Dickinson, an attorney and coun- 
selor at law of the Supreme Court of the State 
of New Jersey, and who had been employed for 
some years as chief clerk in the chancellor's 
office. This witness testified that, under the 


law and practice of New Jersey, a supplemental 


bill was, as to the matter not alleged in the 
original bill, an independent proceeding, and 
that, if there were no service of the subpoena 
issued under the supplementary bill and no ap- 
pearance, the defendant would, as to the new 
matter contained in the supplemental bill, not 
be in court; but the same witness testified that 
there was no statute of New Jersey in terms re- 
quiring the issuing of a subpoena on any sup- 





New Jersey statute which, in his opinion, re- 
quired such process to be issued on a supple- 
mental bill in any suit in the Court of Chancery 
of that State, nor could he cite any judicial 
decision in that State holding such process to 
He also testified that “ by the 
practice in New Jersey, if the decree contains 


be necessary. 


the fact that he was served, prima facie he was; 
if it does not, why, then there is no decree 
binding him personally. But so long as the 
decree stands against him in our State, why, of 
course, it is a good decree.” He also stated 
that the statute conferring jurisdiction upon 
the Court of Chancery is in the revision of the 
New Jersey laws under the head of “ Chancery 
Acts.” 

The plaintiff put in evidence so much of the 
revision as related to the Court of Chancery, 
and which disclosed no provision whatever re- 
quiring a new subpoena to be issued on any 
supplementary bill filed in the Court of Chan- 
cery, but it does contain provisions with orders 
directing absent defendants, whether within or 
without the State, to respond to the bill; and, 
on proof of personal service of such order, the 
chancellor may proceed to take evidence to 
substantiate the bill, and to render such decree 
as the chancellor shall think equitable and just, 
and that any defendant upon whom such notice 
is served shall be bound by the decree in such 
cause as if he were served with process within 
the State. 

As the defendant's only expert witness testi- 


(Revision N. J. 1877, p. 104.) 


fied that the rules and regulations of the chan- 
cery court were to be found in the statutes, it 
would seem at least questionable whether his 
opinion upon the question as to how and when 
that court acquires jurisdiction over a defend- 
ant in an original or supplemental bill was com- 
petent evidence in the case. At all events, we 
do not read his testimony as alleging that where 
the court has already acquired jurisdiction over 
a defendant by personal service within the 
state, and then, after appearance by counsel, 
the defendant absents himself from the State, 
and when a supplemental bill is filed in the 
suit, service on him of a new subpoena within 
the State is an indispensable perequisite to the 
rendition of a personal decree on such supple- 
mental bill. And when asked directly by de- 
fendant’s counsel whether such a decree would 


plemental bill, nor was he able to specify any | be effectual in New Jersey to bind the defend- 
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ant personally, he answered, “‘I have never 
known any case decided in New Jersey upon 
that point.” 

In the absence of any statutory direction on 
the subject, and of any reported decision of 
the Supreme Court of that State, we are justi- 
fied in finding the law to be as declared in the 
very case in hand where the chancellor of the 
chancery court of New Jersey has entered a 
final decree based upon an original bill, the 
process under which was served upon the de- 
fendant within the State, and upon a supple- 
mental bill, a copy of which, with a rule to 
plead, was served upon the defendant without 
the state. So long as this decree stands it 
must be deemed to express the law of the State. 
If the 
thereby, his remedy was by an appeal. 


defendant deemed himself aggrieved 

In Cornett v. Williams, 20 Wall, 226, where, 
in a Circuit Court of the United States, an at- 
tempt was made to destroy the effect of a judg- 
ment rendered by aCounty Court by alleging 
error, this court said: 

“The power to review and reverse the de- 
cision so made is clearly appellate in its charac- 
ter, and can be exercised only by an appellate 
tribunal in a proceeding directly had for that 
purpose. It cannot and ought not to be done 
by another court, in another case, where the 
subject is presented incidentally, and a reversal 
The 


settled rule of law is that, jurisdiction having 


sought in such collateral proceeding. 


attached in the original case, everything done 
within the power of that jurisdiction, when col- 
laterally questioned, is to be held conclusive of 
the rights of the parties, unless impeached for 
fraud. made to 


Every intendment is sup- 


port the proceeding. It is regarded as if it 
were regular, and irreversible for error. In 


the absence of fraud, no question can be col- 


laterally entertained as to anything lying 


within the jurisdictional sphere of the orig- 


and 


were 


inal case. Infinite confusion mischief 


would ensue if the rule otherwise. 
These remarks apply to the order of sale here 
in question. The County Court had power to 
make it, and did make it. It is presumed to 
have been properly made, and the question of 
its propriety was not open to examination upon 
the trial in the Circuit Court. These proposi- 


tions are sustained by along and unbroken line 








of adjudications in this court. The last one 
was the case of McNitt v. Turner, 16 Wall. 366.” 

The principle was very clearly expressed by 
Mr. Justice Baldwin, in Voorhees v. Bank, 10 
Pet. 474: 

“ The line which separates error in judgment 
from the usurpation of power is very definite; 
and it is precisely that which denotes the 
cases where a judgment or decree is reversible 
only by an appellate court, or may be declared 
a nullity collaterally, when it is offered in evi- 
dence in an action concerning the matter ad- 
judicated, or purporting to have been so. In 
the one case, it is arecord importing absolute 
verity; in the other, mere waste paper. There 
can be no middle character assigned to judicial 
proceedings which are irreversible for error. 
Such is their effect between the parties to the 
suit, and such are the immunities which the law 
affords to a plaintiff who has obtained even an 
erroneous judgment or execution.” 

This rule is recognized in the State of New 
York. In Kinnier v. Kinnier, 45 N. Y. 542, it 
was said: 

“A judgment of a sister State cannot be im- 
peached by showing irregularities in the form 
of proceedings or a noncompliance with some 
law of the State relating thereto, or that the 
decision was erroneous, 
power to render the judgment, and it will be 


Jurisdiction confers 


regarded as valid and binding until set aside in 
the court in which it was rendered.” 

Even if, therefore, it was the opinion of Mr. 
Dickinson, the defendant’s expert witness, that 
the chancellor of New Jersey erred in think- 
ing that jurisdiction over the defendant per- 


| sonally was conferred by the service on him 
| within the State of the subpoena under the 
| original bill, and by the service on him, with- 
‘out the State, of acopy of the supplemental 


bill and of a rule to plead, such opinion does 
not support the finding of the trial court that, 
under the laws of the State of New Jersey, the 
decree sued on and offered in evidence was not 
binding upon the defendant personally. The 
opinion of the chancellor differed from that of 
the witness, and, what is more important, his 
judgment was that, under the laws and practice 
of the State of New Jersey, the defendant was 
in his court, subject to its jurisdiction and 
bound by its decree. 








150 


THE ALBANY LAW JOURNAL. 





It is contended on behalf of the plaintiff 
in error that, even if the defendant could 
not have been personally bound by a decree 
based on the supplemental bill, because the 
subpoena thereunder had not been served upon 
him within the State of New Jersey, yet that, 
as the defendant, after the entry of such a de- 
cree against him, appeared in the New Jersey 
court by counsel, and procured a modification 
of the decree, he thereby subjected himself to 
the decree as amended. 

It is also claimed that, as he admits that he 
acquiesced in and ratified the decree, by ac- 
cepting that portion thereof which relieved 
him from the contract of marriage, he cannot 
be heard to impeach the decree in dealing with 
the change thus caused in his marital relations 
by subjecting him to the payment of costs and 


alimony. 
The fact that the defendant appeared and 
procured an amendment of the decree, and its 


enrollment in its final form, took place after 
the bringing of the present suit, and, to form 
the basis for the contention that he thereby 
subjected himself to the decree as amended, 
such fact ought, perhaps, to have been made 
to appear by an amended or supplemental 
petition. But as the amended decree was put 
in evidence by the defendant himself, and was 
treated by the New York courts as the final 
decree, whose effect they were considering, 
we shall regard the amended decree as the real 
ground of the plaintiff's action. 

As the appearance of the defendant was not 
for the purpose of objecting to the jurisdiction 
of the court, but was rather in the nature of an 
appeal to its jurisdiction, and as the objection 
successfully made to the decree as originally 
enrolled was restricted to one of its recitals, 
and did not attack the decree in the respect 
that it adjudged that he should pay the costs 
and alimony, there is force in the view that he 
thereby waived any right to further object to 
the decree. At all events, he could not suc- 
cessfully attack the decree collaterally in a 
court of different jurisdiction, but his remedy, 
if any he had, would be by way of appeal. 

It is claimed by the defendant in error that 
to hold him personally bound by the decree 
for the payment of money would, in the cir- 
cumstances of the present case, deprive him of 
his property without due process of law. This 





claim is based upon the assumption that the 
defendant had no hearing or opportunity to be 
heard. 

As this record discloses that the defendant 
was served with process under the original 
bill, and appeared by counsel, and made an- 
swer, and was personally served with a copy of 
the supplemental bill and with an order to 
plead, and, after permitting himself to be de- 
faulted, did appear by counsel and procure the 
vacation of the original decree and the enroll- 
ment of the decree, amended in accordance 
with his own motion, it may fairly be said that 
he both had an opportunity to be heard and 
was heard. His appearance by counsel under 
the supplementary proceedings was, not to 
object to the jurisdiction of the court, but to 
effect a change in the recitals of the decree on 


non-jurisdictional grounds. As before stated, 


we do not deem it necessary to consider the 
contention on behalf of the plaintiff in error 
that by such appearance the defendant estop- 
ped himself from alleging error in the decree 
when thus amended, but we think he certainly 
precluded himself from now contending that 
he has been deprived of his property within 
the meaning of the federal constitution. 

As, then, the evidence of the defendant did 
not avail to show want of jurisdiction on the 
part of the chancery court of New Jersey to 
render the decree in question. and as it was 
admitted that the decree remained wholly un- 
paid, the plaintiff below was entitled to judg- 
ment. 

The judgment of the Supreme Court is here- 
by reversed. and the case is remanded to the 
Supreme Court for further proceedings not in- 
consistent with the opinion of this court. 


- ~ a 


REVISION OF THE CODE. 


{By Wa. B. Hornsiower, of the New York city Bar. | 

When the codification of the law of practice 
was first proposed in this State, many delusions 
were cherished by its advocates. It was, among 
other things, fondly imagined and openly pro- 
claimed, that by sweeping away the cumbersome 
and technical forms of procedure of the common 
law, and especially by the abolition of forms of 
action, and the assimilation of law and equity prac- 
tice, the layman would be able to draw his own 
pleadings and fight his own battles in the courts. 
Much good has undoubtedly resulted from the 
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reformed procedure; but this particular good has 
certainly not resulted. The Code of Procedure 
has introduced a rigid system of statutory rules into 
our practice, which to a large extent fetter the dis- 
cretion of the courts, and on which has been built 
up an elaborate structure of judicial interpretation 
and construction which has made practice almost a 
The Code of Civil Procedure 
has enlarged, amplified and made still more rigid 
these statutory rules, so that to-day the three gigan- 
tic volumes of Bliss’s Annotated Code appall the 
legal mind and fill the lay mind with awe and 
dismay. 


a science by itself. 


‘Every man his own lawyer” was the watch- 
word when the Constitution of 1846 was adopted and 
when the Code of Procedure was authorized. Every 
lawyer his own client might well be said to be the 
watchword of to-day, when we have to puzzle our 
way through sections of the Code as construed by 
courts of first instance, by general terms and by the 
court of last resort. 

Nevertheless, Code practice is in many respects 
an improvement on the old system. We cannot go 
back to the old system if we would and we would 
not if we could. 

[t is a curious commentary, however, on the ex- 
pectations of the ardent reformers of 1846 to 49, 
that the especial blessing they anticipated from 
their pet reform in procedure —the bringing home 
of the practice of the law to the masses — has not 
materialized but has been ludicrously travestied by 
the result. 
accomplish 


So it, is with all law reforms — they 
good, but not the particular good 
anticipated. 

Take, for example, the assimilation of law and 
equity. Prof. Pomeroy, one of the ablest jurists this 
country ever produced, and one of the most ardent 
champions of the reform procedure, frankly admits 
in the preface to his equity jurisprudence, that in- 
stead of liberalizing the common-law side of juris- 
prudence, it has led to “a weakening, decrease, or 
disregard of equitable principles in the administra- 
tion of justice.” 

So, the reformed procedure, instead of simplify- 
ing practice, has in the long run made more techi- 
cal. 

The principal objections to our present Code of 
Civil Procedure are its great bulk, its vast mass of 
detail, and its dealing with many matters of sub- 
stantive law, which have no place in a Code of 
Procedure. 

My first notion of the best method of revising this 
srobdignagian conglomeration of heterogeneous 
rules of law and practice was to abolish it out of 
hand; substitute in its place a few general provisions 
as to pleading and procedure; authorize the courts 
to relegate by rules all other matters of practice; 





and regulate to other portions of the statutes the 
provisions of substantive law. 

Reflection, however, has satisfied me that this 
radical course would be unwise and inexpedient. 
This body of statutory rules, built up with so much 
care, although not with the most skillful workman- 
ship, ought not to be ruthlessly destroyed. It has 
become the chart of our professional navigation in 
practice; many of its provisions have been judicially 
construed by the courts and Iam constrained to the 
conclusion that to abolish it out of hand would be 
a grave mistake. 

The work of revision should be placed in the 
hands of men who can give and who shall be re- 
quired to give their entire time to this business. 
It cannot be done in fragmentary intervals of an 
Men who are to do 
the work should have salaries equal to those of the 
Justices of the Supreme Court in the State at large 


active professional practice. 


and they should be prohibited from practicing law 
during their term of office as commissioners. 

The Committee on Law Reform have pointed out 
that the present commissioners on revision cannot 
undertake this additional work. The work which 
they have on hand in revising the general statutes 
of the State is quite enough to occupy their atten- 
tion for There should be 
special commissioners appointed for this special 


some time to come. 
work, and they should be required to give up all 
practice as judges are required. They should have 
two or three years for the sole object of revising 


If I had my way I 
would give them the salary of a Justice of the 


our Code of Civil Procedure. 


Supreme Court. 


I regret to say that the commissioners appointed 
under the act of 1895 to report on the question of 


are the same 
gentlemen who are the statute revisers, have made 


Code revision, who I understand 
a recommendation on the general subject which 
strikes me as being the most unwise possible, and is 
making the subject of revision one of terribie uncer- 
tainty. They suggest that instead of reducing the 
Code, instead of simplifying the Code, instead of 
taking out of the Code the heterogeneous matters in- 
jected into it relating to rights and not to remedies: 
that we should inject into it a number of others, I 
find on pages 67 to 69 of their report the following 
as to what should be put into the Code: They say 
there ought to be put in the rights and liabilities of 
executors administrators, actions by and 
against them, the rights of marriage and divorce, 
actions for the detention of canal boats, deposits of 
wills for safe keeping — why ‘‘marriage and di- 
vorce’’ and ‘‘ detention of canal boats” should be 
put in juxtaposition I don’t understand — exemp- 
tions of cemetery lands from execution, corporation 8 


and 
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not to build sewer, etc., etc. I have a very high 
respect for the ability of these distinguished gentle- 
men, but if that is their idea of revising and simpli- 
fying the Code of Civil Procedure, I for one trust 
we shall stop right here. 

The portions of the Code which deal with sub- 
stantive law should be eliminated from the Code 
and placed in those portions of the statute law where 
they properly belong. 

Much of the prolixity of the Code consists in 
provisions describing different periods of time 
and different modes of for different 
proceedings in court. A few general provisions 
regulating the time and of service of 
papers would, I think, dispense with many sections 
of the Code. 
tuted everywhere, as far as practicable, for the 
special provisions made for several kinds of pro- 
cedures, Thus the provisions for undertaking on 
arrest, attachment and injunction, and the pro- 
visions for a motion to vacate each 
provisional remedies are needlessly duplicated and 
triplicated. A few sections could be made to apply 
to undertakings and motions to vacate in all cases of 
provisional remedies. So as to provisions for ap- 
peals to the vanious courts. They could all be as- 
similated. Elaborate statements as to what shall 
be contained in particular papers should be stricken 
out. The process of simplification, harmonizing 
and unifying, would reduce the bulk of the Code 
enormously. The abolition of our Superior City 
Courts has furnished an aid to this process. Strik- 
ing out matters of mere detail would also relieve 


service 
mode 


General provisions should be substi- 


one of these 


usof much of the present congested condition of 
the Code. 

There is altogether too much minuteness in this 
Code. It was built up under a microscope. You 
will perhaps recall that the Commissioners went 
through the old Code, and whenever they found the 
phrase ‘“‘single judge” they struck that out and 
put in ‘‘one judge” and the note by the commis- 
sioners said the phrase ‘‘ single judge would seem 
to exclude married judges. I confess I admire the 
precision with which the commissioners went 
through the old Code and eliminated what they 
considered ambiguous phrases, but these things can 
be carried too far. When we get into court on a 
motion to vacate 
arrest, or an order for an examination before trial, 
five out of six of the orders we obtain are set aside, 
because they do not state something that the Code 
says they should state; for instance, we have failed 
to put in the address of the attorneys. All that is 
procedure run mad. 

I would suggest also that the provisions as to ar- 
rest and execution against the person should be 
stricken from the Code. They have been so altered 


an attachment, or an order of 





by the Legislature that they have become practically 
obsolete as a mode of collecting a claim, and they 
now remain on the statute as relics of a past age. 
If a 


grand jury of a county cannot be got to indict a 


As punitive measures they are ineffective. 


man, then we should not be allowed to go to a 
judge on atlidavits. The process is frequently used 
for extorting money and for blackmail. 

An amendment ought to go into the Code, and | 
know I am here not in accord with a large portion 
of the members of the Association,— limiting the 
jurisdiction of the Court of Appeals. Something 
must be done. The Constitution of 1894 has wholly 
failed to relieve the pressure on that court. We 
are two years behind in the work of the court, 
Cases are accumulating on the docket at an enor- 
mous rate, and three years from now we shall be 
still further off, and a generation from now the 
The Com- 
Consti- 


court will be eight or ten years behind. 
mittee on Law Reform recommends that a 
tutional amendmnt be adopted enlarging the court. 
I dissent from that report in toto. ‘Twice that ques- 
tion has been discussed at length before a body of 
The commission appointed 


1890 to 


lawyers in this State. 
by the 
ments to the judiciary article debated this question 


Governor in propose amend- 
at great length and they came to the conclusion by 
a substantial majority vote, that it would be injuri- 
ous and ruinous to the jurisprudence of this State to 
enlarge this court or make it a double-headed 
court, or increase the mere working capacity with- 
out increasing its brain. The second occasion it 
was fully discussed was before this last Convention 
in 1894, and the Convention, through its judiciary 
committee, reported back substantially the scheme 
of the commission of 1890, which was rejected by 
the bar of the State and by the Legislature at that 
time ; showing that when lawyers get together and 
reflect they conclude that we ought not to dilute 
the Court of Appeals. 
very radical measure. 
Code a provision that all cases which are affirmed 


I for one am in favor of a 
I believe if we put into the 


unanimously by the Appellate Division should end 
there unless the case involves a constitutional ques 
tion or a question of jurisdiction, or is certified up. 
Thus we shall retain a symmetrical body of juris- 
prudence by having a small, homogencous court of 
last resort, sitting together iv all cases, instead of a 
large, unweildy tribunal, sitting in ‘‘blocks of five,” 
with a trusty clerk to ‘‘see that none of them get 
away.” 

The co-operation of the various bar associations 
throughout the State should be actively and earn- 


estly sought by the commissioners and their pro- 


posed revision should be submitted to these bodies 


in such shape and at such times as will enable those 
bodies to carefully consider and criticize before the 
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work of the commission is submitted to the Legis- 
lature. These general principles applicable to the 
work of revision seem to me all that can probably 
laid 


upon the character of the commissioners. 


be down in advance. 
There is 
always great danger in any work of this kind that 
we may make a step backward instead of forward. 
On general principles it is best *+ to let well enough 
alone,” unless we are very sure that we are substi- 
tuting for the ** well enough” a distinctly better 
thing. Undue haste is especially to be reprehended. 


We can afford to wait and bear the ills we know 
rather than plunge ahead into ilis that we know 
not of. 


o 


SOME PECULIARITIES OF THE LAW OF 
FIRE INSURANCE. 


An address delivered before the [linois Bar Association. 


a 


even when based on similar facts, than in the law 


no department of the liw are the decisions of 
the courts more widely different or inconsistent, 


of insurance. 

Insurance is a contract of indemnity, “an agree- 
ment by the insurer, for a consideration, to indem- 
nify the insured against loss, damage or prejudice 
that 
period, be sustained by reason of specified perils, to 


to certain property may, during a certain 


which the property may be exposed.” The subject 
of the indemnity contract is the interest of the 
insured in the property. 

The principles of the laws of contracts, whether 
based on custom long acquiesced in, or declared by 
the courts, should be the same. The subject matter 
of contracts must necessarily widely vary, but the 
principles governing them and their interpretation 


and uniformity should be the same. They are as 


cases recognized these principles. In one case it 


says: It is well settled in this court that parol evi- 


dence is not admissible to change the legal effect 


Everything depends | 





fundamental in the department of human reasoning, | 


in which they are employed and applied in deduc- | 


ing conclusions and determinations from admitted 
or established facts, as axioms in mathematics, and 
as essential. 

They are generally so considered and applied, and 
a uniformity is recognized and prevails in the courts 
except in contracts relating to 
damages to or loss of property, either by peril of 

» sea or by fire. 


One of these admitted principles is: 


indemnity for | 


|} that ¢ 


and force of a writing, or to make the contract dif- 
ferent from what the writing imports.” C. & V. R. 
R. Co. v. Parker, S4 Ill. 615. 

Again it says: “~The inflexible rule of law must 
be borne in mind that the terms of a written con- 
tract cannot be varied, altered or changed by parol 
evidence when a contract has been reduced to writ- 
ing. The prior and contemporaneous verbal agree- 
ment of the contracting parties are merged in the 
written instrument. Resort can only be had to the 
instrument itself to determine the terms and condi- 
tions of the contract and the liability of the parties.” 
Weaver v. Fries, 85 Il. 359. 
it has been de- 
** No principle of law is better settled than 


And even in an insurance case 
clared : 
he evidence of a contract cannot exist partly 
in writing and partly in parol. Whatever may have 
been said in reference to the contract between the 
parties at the time of or prior to its execution, after 
it was reduced to writing, parol evidence is inad- 
missible to enlarge, modify or contradict its terms 
as expressed in the written instrument.” Hartford 
Webster, 60 I]. 392. 


It has also been held that ‘ If an insurance policy 


Fire Ins. Co. v. 


declares certain answers shall constitute a part of 
the contract and be a warranty, the insured persons 
cannot avoid their effeet by showing their im- 


materiality.” Thomas v. Fame Insurance Co., 108 
Iil., 91. 
Biddie on insurance declares the general principle 


to be that ** parol evidence is inadmissable to vary 


| the terms of the policy,” and cities in support of 


this principle or doctrine a large number of the 
authorities from the English reports, Louisiana, 
Maryland, 
New York, Pennsylvania, Virginia, Michigan and 


Massachusetts, Missouri, New Jersey. 


| the United States Supreme Court. 


These authorities hold that such testimony is in- 
admissible upen the general grounds; but Biddle 
says further, that it may be placed upon this ground, 
that 
an agreement reduced to writing, which is sup- 


‘it is by a fundamental rule of substantive law 


posed to contain the parties’ meaning, and to be 


written for that purpose, and, therefore, parol 


| evidence cannot be admitted to vary it; not because 


There should be interpretation ouly where it is | 


needed ; that is, only where without it the meaning 
or effect doubt. Vattel Na- 
tions, B. 2, see. 263; Bishop on Contracts, sec. 
Walker v. Tucker, 70 Hl. 527. 


Another is, ** Parol contemporaneous evidence is 


would be in Law of 


inadmissible to contradict or vary the terms of a 
valid written instrument.” 
The Supreme Court of this State has in some 


Qe 
Seo; | 


it would vary a writing, or necessarily because a 
writing is the best evidenee, but because it would 
invalidate or change something which, by a funda- 
of 1. 
Biddle on Insnrance, see, 523, and authorities cited 
in note 1, foot page 478; Union Mutual Life Ins. 
Co. v. Mowry, 96 0. S., 544. 

Now let us look at another class of cases in this 


mental rule law, constitutes the contract.” 


State, in which parol testimony is admitted in an 
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action at law to contradict or vary the terms of a 
written agreement where such agreement is a policy | 
of insurance or a contract of indemnity against loss 
or damage by fire. 

‘The rule excluding parol evidence when offered 
for the purposes of contradicting or modifying the 
language of a written instrument was not vio- 
lated when such written instrument was a policy of 
insurance, upon the ground that the knowledge of 
the facts stated in the application signed by the as- 
sured and made a part of the policy was possessed 
by the agent of the company, and therefore became 
as conclusive upon it as upon the assured.” 
Insurance Co. v. Fish, 71 Ill. 620., 

Parol evidence was held to be properly admitted 
to contradict the terms of a policy in another case, 
upon the ground that the agent of the insurance 
company who took the application was informed 
that the mill, which was the subject of insurance, 
was upon the leased ground and was not so stated 
in the policy. This decision was based upon the 


Andes 


ground that the company was estopped. 


In another case, in the application for insurance, 
the insured was asked if it agreed to keep a watch- 
man on the premises at all times when the mill was 
not in operation, the answer to which was ‘ yes.” 
This application was signed by the insured. This 
agreement was referred to in the policy and made 
a part thereof, and as one of the considerations 
therefor. It never was observed, and when the 
company plead this violation of this agreement as 
an avoidance of the policy under the express terms 
thereof, parol evidence was admitted on the trial 
of the action to show that the answer intended to 
be given was ‘‘no,” not ‘‘ yes,” as written in the 
application. 

The lower court was affirmed by the Appellate 
Court upon this ground: ‘‘If the applicant did not 
make the representation written in the application 
by the agent of the insurer, the falsity of such writ- 
ten ,instrument may be shown by parol evidence.” 
(Millers’ Natl. Ins. Co. v. Jackson Co. Milling & 
Elevator Co.) 

The same doctrine has been, I think, invariably 
held by the Appellate Court in at least five cases 
without a break, 

In another case one of the considerations for and 
conditions of the policy was that certain improve- 
ments, having for their purposes the prevention and 
extinguishment of fire, should be completed within 
a specified time, and failing so to be completed 
within such period, the policy should cease to be of 
force and effect. They were not completed within 
said period; nor, in fact, ever completed before the 
fire which occurred several months after the expira- 
tion of the time within which the work was to be 





done. This condition or agreement was attached to 


the policy in the same manner as the description of 
Both were 
** Ate 


the property covered by the insurance. 
identified in the same manner 
tached to and forming a part of policy No. 


as follows: 
and signed by the agent of the company. The one 
was as much attached to and formed a part of the 
policy as the other. The policy also contained the 
provision that nothing therein could be changed 
except in writing indorsed thereon or added thereto, 
signed by some person anthorized so to do, There 
was no such indorsement nor agreement attached 
thereto changing the condition of the policy, and 
yet the Supreme Court held that such condition 
or agreement was orally waived, and oral testimony 
was held to be admissible, tending to show that the 
insurance Company might have known that the im- 
provements had not been completed within the 
period specified. 

The grounds upon which oral testimony is held 
by the Supreme Court of this State to be admissible 
to contradict and change the terms of a written 
agreement when such agreement is one of indem- 
nity against loss or damage by fire, are that the 
facts were known to the insurance company or some 
agent or solicitor of that company or that violation 
of the conditions avoiding the policy under its ex- 
press terms was known to some one connected with 
the insurance company, and therefore waived, or 
that it was estopped by reason of the knowledge of 
such violation on the part of some agent or repre- 
sentative of the company notwithstanding the pro- 
visions in the policy. 

The grounds upon which oral testimony is admit- 
mitted to contradict the terms of a contract of in- 
surance are stated authorities to which I have 
referred as being a waiver of the avoidance of the 


in 


policy, and that the insurance company is estopped 
from objecting to its introduction by reason of its 
knowledge of the facts. 

A waiver has been defined to be ‘‘An intentional 
relinquishment of a known right.” The intent to 
waive a defense or a right must be shown. Intent 
is an operation of the mind, and is to be proved and 
found as a fact and rarely or never to be inferred as 
a matter of law. It is not within the power of the 
court to find it as an additional fact and impute it 
to an insurance As stated by Judge 
Drummond in one of the cases determined by him: 
“If by the 
stated that it shall not be renewed except. by the 


company. 


terms of a policy it is distinctly 
payment of the premium, it should then clearly ap- 
pear before that condition shall be said to be waived 
that there was either an express agreement to that 
effect, or one arising by necessary implication from 
the facts and circumstances of the case. * * 

But where this condition is annexed by express 


terms it is manifest that the only safe rule upon 
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which reliance can be placed is to require the plain- 
tiff to furnish proof that the payment of the pre- 
at the time was waived by the understand- 


ing or agreement between the parties, and it must 


mium 


appear that such was the understanding of poth 
It is not enough for the assured to under- 
stand the payment of the premium to be waived ; 


parties. 


the underwriter must also have so understood. In 
other words, the minds of the parties must meet 
upon the subject matter of the waiver of the pre- 
mium.” (Hambleton v. Home Ins. Co., 6 Biss. 
91.) 

And the Supreme Court of Texas also declares 
that ‘* A waiver to be operative must be supported 
by an agreement founded on a valuable considera- 
tion, or the act relied on as a waiver must be such 
as to estop parties from insisting upon the perform- 
ance of the contract or forfeiture of the conditions.” 
(Merchants Mut. Ins. Co. v. Lacroix, 45 Tex. 158.) 

But the Supreme Court of the United States has 
held that the doctrine of estoppel can only be ap- 
plied in respect to representations of a party to pre- 
vent their operation as a fraud upon one who has 
been led to rely upon them. (Union Mutual Life 
Ins. Co. v. Mowry, 96 U. S. 544.) 

Therefore upon neither of these grounds can the 
decisions holding testimony of this character ad- 
missible be correct. 

The admissibility of such testimony cannot be 
sustained upon admitted fundamental principles 
Hither 
the decisions holding the contrary in regard to other 
contracts are incorrect and unsound, or those hold- 
ing that parol testimony is admissible to contradict 
or vary the terms of a written contract of indemnity 


and the application of logical reasoning. 


Both cannot be correct, 
unless it be that insurance contracts are to be con- 
strued upon different grounds or principles than 


are incorrect and unsound. 


contracts of every other character. 

Parties entering into an insurance contract must 
be competent, as in contracts of every character. 
This is essential to the validity of the contract. If 
the assured are not children, or idiots, or non com- 
If they are com- 
petent, then they should be treated by the courts as 
such, and be held to the observance of their obliga- 
tions 


pos mentis, they are competent. 


and the consequence of their non-observance 
of them. 

It would be more consistent to base the decision 
on sympathy for the assured. It would be better, 
however, to be governed by the principle stated by 
Sir Henry Hobart, who has been characterized as a 
man of great authority and dignity; who, to the 
most accurate eloquence, joined a_ superlative 
knowledge of law, and was a judge of consummate 
integrity. 


In Slade v. Drake, Hobart, 295, he says: “If my 





judgment should take counsel of my interest or af- 
fection I should be of another mind, but I am bound 
within the former rules of justice, precedents, re- 
ligion and prudence; justice, suum cuique tribuere ; 
precedents, stat super semitas antiquas ; religion, 
merito summa habetur ratio quae pro religione facit ; 
prudence, quod dubitas ne feciris ; de non apparanti- 
bus et non exisentibus eadem est ratio.” 

In a number of States the Legislature has pre- 
scribed the forms of insurance contracts that shall 
be executed in States. These are called 
standard policies. They in fact contain prac- 
tically the same provisions, conditions and re- 
quirements that were embraced in the policies that 
have been in use and prepared by the insurance 
companies themselves for many years. While un- 
questionably the law prescribing such forms of con- 


such 


tract is unconstitutional upon a number of grounds, 
but particularly upon the ground that no Legisla- 
ture has a right to insult the intelligence and man- 
hood of American citizenship by extending a 
guardianship over the citizens, and prescribing the 
form of contract in regard to a particular subject- 
matter, as if the parties to the contract were either 
unable or incompetent, or had not a right to enter 
into a contract embracing terms agreed upon be- 
tween them in relation to any lawful matter, insur- 
ance or otherwise, the insurance companies have 
not questioned the constitutionality of these acts 
prescribing the form of the policy, because from the 


courts they have obtained a more just construction 


of the policy. 

Courts have held that effect should be given to 
provisions in ‘standard policies,” and that if vio- 
lated the policy should be void that refused to give 
effect to identical provisions in policies that were 
prepared by the companies. 

The Court of Appeals of New York and the Su- 
preme Courts of Michigan and Wisconsin, where 
standard policies have been prescribed, have given 
full effect to the provisions in those policies in hold- 
ing particularly that there could be no change in 
any of the conditions or provisions of the policy, 
except they were in writing, indorsed thereon or 
added thereto, signed by a representative of the 
company. The Supreme Court of this State has re- 
fused to give such effect or construction to standard 
policies in this State. 

In holding that parol evidence is admissible to 
contradict or vary the terms of a written contract, 
where it is a policy of insurance, the Supreme and 
Appellate Courts in this State stand in a decided 
minority, and if there is any truth in the statement 
that wisdom resides with the minority, our courts 
can be congratulated upon being exceedingly wise. 

Another fundamental principle in the law of con- 


tracts is mutuality. As tersely stated by Bishop on 
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Contracts, “Unless both parties are bound so that 
an action could be maintained by either against the 
other for breach, neither will be bound. This pro- 


not admitting of 


NN 


position is absolutely axiomatic, 
being overthrown by authorities, so long as the law 


requires something of value as a consideration; for 
where it is admitted that there is nothing for A’s 


promise to rest on but B’s promise, if B has not 
promised, A’s promise rests on nothing and is void. 
There may be cases in seeming contradiction to this; 
if there are any really so, they are not to be fol- 
lowed.” (Bishop on Contracts, sec. 78.) 

All the States have prescribed conditions under 


which insurance companies organized under the laws 


of other States or countries may be permitted to | 


transact business in the States respectively, and de- 
claring that it shall be unlawful for such companies 
to transact insurance business in the State, or for 
anyone to act as agent for such company in the 
transaction of insurance business in the State with- 
out complying with the conditions imposed by 
law. 

Where insurance has been effected by mutual in- 
surance Companies on property and for parties in 
the States where they have not complied with the 
law the courts have refused to enforce the collec- 
tion of premium notes given for such insurance, 
and have also refused to enforce collection of assess- 
ments made on such notes and on liability in mutual 
policies, made for the purpose of paying losses and 
expenses, upon the ground that the contract was 
made in violation of law and therefore void. The 
same courts have, however, invariably held that an 
insurance company is bound on a policy so issued 
upon the ground that it isestopped from taking ad- 
vantage of its own wrong or violation of law. — If 
the law is violated by the one party to the con- 
agreeing to the other against 


tract indemnify 


loss or damage by fire, then it is also violated 


by the other such indem- 
nity. If the 


tion of law, the other must 


party purchasing 


one party is) guilty of viola- 


If the 


ance company is to be held liable at all, it must be 


be also. insur- 
held liable by virtue of the terms of the policy 
which constitutes the contract. In no case has it 
been held liable for the amount of the policy as a 
penalty for violating the law. The amount recover- 
able is determined by the loss or damage to the 
property embraced in the contract of indemnity. 
But, if the insurance company is to be held es- 
topped from pleading no liability on its part under 
the contract so entered into between the two parties 
upon the ground that it cannot take advantage of 
its violation of the law, upon what legal or logical 
principle can the assured’s plea of no liability under 
the same contract for procuring indemnity in viola- 


tion of the law be sustained ? If the assured is not 








liable on his premium note or under the provisions 
of the policy, then there is no consideration to 
support the contract as against the insurance com- 
pany. The two holdings are logically and abso- 
lutely inconsistent. They are irreconcilable. 

It has been held by the courts, and is considered 
sound law, that a contract, if valid where made, is 
valid everywhere, and will be enforced by the 
courts, even in a State where the contract would be 
held to be void if made in such State. It has been 
held that a note, void in the State of Rhode Island, 
if executed in that State on Sunday, is valid and 
will be enforced by the courts of that State if exe- 
cuted on Sunday in the State of Connecticut and 
valid under the laws of the latter State. So in re- 
gard to a note that provides for the payment of a 
rate of interest that is usurious under the laws of a 
State in which its collection is sought to be en- 
forced, if not in violation of the laws for that reason 
executed. A contract is 


in a State where it was 


held to have been executed or consummated when 
either the acceptance of the proposition is placed in 
the post-office, or when the contract itself has been 
placed in the post-office addressed by the one party 
to the other, with the necessary postage stamps af- 
fixed to insure its carriage by mail. 

In the case of Lamb, assignee of Winunesheik Ins. 


Co. v. 
held that the maker of the premium note was liable, 


Bowser, Judge Gresham, as district judge, 


and the collection of the note could be enforced 
when application for the insurance and the premium 
note had been sent from Indiana to the insurance 
company at its office in Freeport, [l., and there ac- 
cepted by the company and the policy sent by mail 
to Bowser, in Indiana, upon the principle that the 
Winnesheik Insurance Co., had the right to transact 
business in the State of Illinois, and that the con- 
tract was executed when the policy was placed in 
the post-office; and if valid in this State, then it 
must be held to be valid in the state of Indiana; 
and if binding upon one party by reason of its 
validity, it was binding upon the other. 

Judge Gresham was affirmed by Judge Drum- 
mond, upon appeal from the U. 8S. District Court 
tothe U 


his opinion affirming Judge Gresham, uses the strong 


.S. Circuit Court; and Judge Drummond, in 


and significant language, that a person has a right 
to purchase his insurance of indemnity against loss 
or damage by fire wherever he chooses, and it was 
a question in his mind whether or not the law could 
rightfully prohivit him from purchasing such in- 
surance or indemnity where he pleased. (Lamb, &e. 
Biss. ) 


Yet the Supreme Court in Wisconsin has held 


v. Bowser, 7 


thata contract of insurance so executed in the State 
of Illinois was taken out from under /er loci con- 


tractus if the subject of insurance was an interest 
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in realty, and, therefore, fell under the provisions of 
the valued policy law of that State, and that the 
contract fell under /ex rei situe. 

As respectable a court as the U. S. Supreme Court 
has held upon the application of Jer rei sitae, that 
**the laws of the State where the land is situated 
control its descent, its devise, alienation and trans 
fer, and, therefore, the construction of instruments 
intending to convey it.” 

As I have already stated, a contract of insurance 
is simply an agreement by the insurer to indemnify 
the 
not 


assured against loss or damage by fire. 
affect in any manner the acquisition or aliena- 
tion of an interest in realty. 

The Supreme Court of Michigan has also declared 
that where a policy was executed in manner above 
stated, in the city of Milwaukee, and sent by mail 
to the assured in the State of Michigan on property 


located in that State, that it would not enforce the | 
collection of assessments upon liability in the policy | 


or under liability of premium notes, notwithstand- 
ing the Jer loci contractus, because there was evi- 
dently an intent to evade the laws of that State, 
prohibiting insurance companies organized under 
the laws of other States from doing business except 
in compliance with the requirements of that State. 

Even the Supreme Court of the prohibition State 
of lowa has enforced the collection of contracts for 


the sale of intoxicating liquors. Under the law of 


the State of Iowa the sale of intoxicating liquors is | 


prohibited except in manner and under restrictions 
prescribed; and all contracts: ‘‘sales, transfers, 
conveyances, mortgages, liens, attacliments, pledges, 
and securities of every kind, which either in whole 
or in part shall have been made for account 


or on 


of intoxicating liquors sold in violation of this law 
shall be utterly 
all cases, and no 
and no action of 


any court in the State for intoxicating liquor or the | 


value thereof,” etc., and all payments for liquor 
sold in violation of the law may be recovered. 

An order for liquors was given in Lowa by 
zen of that State to a traveling salesman of a Chi- 
cago firm, and sent by the salesman to his principals 
to be filled, if they concluded to do so. 
was accepted and filled, and upon refusal by the 
lowa man to pay, the Supreme Court of that State 
held the contract was made in the State of Illinois, 
and was therefore valid, and enforced it. 

We, therefore, see in the application by the courts 
of the different States of ler loci contractus discrimi- 
nation is alone made against contracts of insurance 
or indemnity. Insurance contracts alone do not fall 
within the application of that law. 

The federal courts do not so hold, 

CHICAGO, Myron H. Beacu. 


It does | 


null and void against all persons in | 
rights shall be acquired thereby, 


any kind shall be maintained in | 


a Citi- | 


The order | 


MUTILATION OF THE REMAINS OF THE 
DEAD. 


are development of jurisprudence by common 


law methods forms one of the most interesting 
branches of our practice and many novel suits have 
recently been brought to a successful end which 
The Laid- 


law-Sage suit in New York, which was just passed 


years ago would never have been begun. 


upon by the Appellate Division, is an action which 
has attracted much attention, and the case of Foley 
v. Phelps decided by Judge Patterson in the Appel- 
late Division, is of peculiar note, because the same 
| principles have never been before decided in this 

State and only once before in any American court. 

Judge Patterson in his opinion holds that a wife 
| may recover damages for the unlawful dissection of 
husband. 


the remains of ler The opinion practi- 


cally follows Larson v. Chase, 47 Minn, 307, In 
Cook v. Wally, Pac. R. 


contrary, but in this case it was shown that an 


905, it was held to the 
| autopsy was performed by a physician at the estab- 
of the 
been taken so as to enable the physician to give the 
In 


lishment undertakers where remains had 


certificate as to the cause of death. the case 
just decided the question naturally arose as to 
whether a corpse is property, and it must also be 
observed that the Appellate Division have not at- 
tempted to determine what is the measure of dam- 
ages. Tbe opinion is particularly interesting and is 
as follows: 

The question presented in this case seems to be 
one of first impression in this jurisdiction, and 
comes befure the court on appeal from a judgment 
Stated 
with precision the inquiry is, whether the defend- 


over-ruling a demurrer to the complaint. 


ant is liable ciri/iter, and to this particular plaintiff, 
for the 
husband — an act not only unlawful, but constitu- 


unlawful dissection of the remains of her 
ting, on the assumption that the facts alleged are 
true, a criminal offense. The complaint sets forth 
| that on the 16th of May, 1894, the plaintiff's hus- 
| band fell through an elevator shaft in a building in 
the city of New York, and was taken in an uncon- 
scious condition to the Bellevue hospital, where he 
| died that the 
plaintiff was a loving and devoted wife, and was 
under the duty and obligation and had the right of 
applied at the hos- 
and implored those 


three hours after his admission; 


burying her husband; that she 
pital for his body, and begged 
who were in charge of it not to allow or permit an 
autopsy to be performed and gave notice that she 
would immediately send an undertaker for the body 
to remove it to her home, where it would be pre- 
pared for burial; that notwithstanding her request 
the defendant, without 
' knowledge or consent, procured, assisted, aided and 
{ abetted in performing an autopsy on her husband's 


and protestations, her 
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body, which autopsy was performed without any 
authority of law, and was willfully done by cutting 
open and otherwise abusing and maltreating the 
dead body. The complaint then proceeds to state 
matter intended to be in aggravation of damages 
and ends with a demand for a money judgment. 

The learned judge who decided this demurrer at 
the Special Term has given no statement of the 
views which prompted his decision, and we are 
therefore without the advantage of a preliminary 
judicial examination of the question involved ; but 
we have reached the conclusion that the court below 
was right in overruling the demurrer on the case 
as it is stated in the pleading. 

The allegations of the complaint clearly estab- 
lish an unlawful act on the part of the defendant. 
The unauthorized dissection of human remains is a 
misdemeanor, under the provisions of sections 308 
and 309 of the Penal Code of this State. While it 
it is true that the provisions of the Criminal law 
neither give nor recognize a right to institute a civil 
suit for damages, still they incontestably determine 
the wrongful nature of the act complained of. 
There is a statute specially applicable to the case of 
a patient who dies, as this plaintiff's husband did, 
in one of the hospitals of the State. The act of 
1854 (chapter 123), well known as the act to pro- 
mote medical science, expressly prohibits the dissec- 
tion of a dead body or its delivery to anyone for 
the purposes of dissection, if the relatives or friends 
of the deceased object, or if they make application 
within a certain time (as appears to have been done 
in this case) for the remains for the purposes of 
burial. 

At the outset of the inquiry, the objection is 
taken to the maintenance of the action; that, 
assuming for the purposes of the argument a civil 
action will lie, the plaintiff has no standing in 
court to maintain it. This objection proceeds upon 
the idea that if anyone may bring an action of this 
character, it must be the next of kin. It has been 
stated in general terms in several cases, that, in 
the absence of testamentary direction on the part 
of the deceased, the exclusive right of burial and 
of designating the place in which human remains 
shall be interred, is with the next of kin. Those 
cases are referred to and cited in an opinion of Mr. 
Justice LANDON in the case of Snyder v. Snyder 
(60 How. Pr. 370), and in commenting upon them 
that learned judge says: ‘‘ Most of the cases there 
referred to arise with respect to the right to protect 
the place where the remains were buried; to pre- 
vent a disinterment, or to collect from the execu- 
tors, or relatives of the deceased, the expenses of 
the funeral. In the absence of a contention prior 
to burial, as to the right between relatives to desig- 
nate the place of burial, the broad doctrine that 








the right rests exclusively with the next of kin, can 
hardly be construed as a judicial exclusion of the 
right of the widow.” In this case it will be ob- 
served that the question is directly presented with 
reference to the duty and right the widow owes 
and has to and over the body of her dead husband 
prior to interment —that is, before the remains 
have passed beyond the necessity of human 
care and attention. It is provided by the Penal 
Code of this State that, except in cases specially 
provided for by law, the dead body of a human 
being lying within this State must be decently 
buried within a reasonable time after death. 
The duty must be performed by somebody. It 
has been held in this country that the primary 
duty of burying a deceased wife is upon the hus- 
band. (Weld v. Walker,130 Mass. 423). Andit has 
been expressly determined that if a husband and 
wife are living together at the time of the death of 
the former, the widow’s right to the possession of 
the dead body, for the purposes of preservation and 
burial, is a right in the widow paramount to that of 
the next of kin. (Larson v. Chase, 47 Min. 307). We 
think, therefore, as a matter of law upon the facts 
as they are stated in this complaint, and without 
reference to the allegation of the plaintiff's duty 
and right, she may maintain this action, if it may 
be maintained at all. The foregoing observations 
are made to meet the possible suggestion that the 
allegation of the complaint respecting the duty and 


right referred to is merely one of a conclusion of 


law, and of course, if it is such, it is not admitted 
by the demurrer. But construing the words of the 
complaint with reference to this matter as we think 
they should be construed, they are equivalent to an 
allegation that, as a matter of fact, the plaintiff was 
the person upon whom had devolved the obligation 
and responsibility of complying with that require- 
ment of the law respecting the interment of human 
remains, to which reference has been made, and 
that the demurrer admits that she was such person. 

This brings us to the consideration of the other 
question involved, namely, that concerning the 
right to maintain an action at all. The ground of 
objection urged by the appellant is that there can 
be no such action because there can be no such 
thing as property in human remains. By the com- 
mon law and stricti juris, the proposition as to prop- 
erty may be maintainable. A long line of judicial 
decisions appear to have established a general doc- 
trine to that effect; but courts of equity have fre- 
quently interfered to protect the remains of the 
dead, and courts of law have also afforded reme- 
dies through formal legal actions wherever any ele- 
ment of trespass to property, real or personal, was 
associated with the molestation of the remains of 


the dead. In more recent times the obdurate com- 
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mon law rule has been very much relaxed, and | merely a personal right; yet who would now con- 
changed conditions of society and the necessity for | tend that a person obstructing a voter's right or pre- 


enforcing that protection which is due to the dead 
have induced courts to re-examine the grounds 
upon which the common law rule reposed, and 
The old 


cases in England were decided when matters of 


have led to modifications of its stringency. 


burial and care of the dead were within the juris- 
diction of the ecclesiastical courts, and they are no 
longer absolutely controlling. Thus, in the case of 
Pierce v. The Proprietors, ete. (10 R. I. 227), it is 
stated by the court: “That there is no right of 
property in a dead body, using the word in its ordi- 
nary sense, may well be admitted; yet the burial 
of the dead is a subject which interests the feelings 
of mankind to a much greater degree than many 
matters of actual property. There isa duty imposed 
by the universal feelings of mankind to be dis- 
charged by some one toward the dead—a duty, and 


and a duty on the part of the others to abstain from 
violation; and it may therefore be considered as a 


sor uasi property, and it w be discreditable | , ath 
ort of quasi property, and it would be discreditable | recovery for mental suffering and for injury to the 


in any system of law not to provide a remedy in | 


such a case.” But we are not disposed to put the 


right of the plaintiff to maintain this action on the "or damage was proven. 


ground of a property right in the remains of her 
husband; nor do we think that the discussion is 
properly placed when it is rested exclusively upon 
that proposition. 
property, the right which inhered in the plaintiff as 
the decedent’s widow, and in one sense his nearest 
relative, was a right to the possession of the body 
for the purpose of burying it; that is, to perform a 
duty which the law required some one to perform 
and which it was her right by reason of her relation- 
That right of 


possession is a clear legal right, and, to use the 


ship to the decedent to perform. 


language of Mr. Ruggles in his valuable report 
adopted by the court in the Brick Church case 
4 Bradford’s Surrogate’s Reports), ‘‘the right to 
bury a corpse and to preserve its remains is a 
legal right which the courts of law will recognize 
and protect.” The right is to the possession of the 
corpse in the same condition it was in when death 
supervened, It is the right to what remains when 
the breath leaves the body, and not merely to such 
a hacked, hewed and mutilated corpse as some 
stranger, an offender against the criminal law, may 
choose to turn over to an afflicted relative. 
right exists, as we think it clearly does, the in- 
vasion or violation of it furnishes a ground for a 
idle 


utterance, but a substantial legal principle, that 


civil action for damages. It is not a mere 
wherever a real right is violated a real remedy is 
afforded by the law. A right to vote can in no 


sense be called a pure right of property—it is 











venting his voting would not be, irrespective of 
any statutory enactment, liable even if the candi- 
date of the choice of the person thus obstructed was 
elected? (Ashley v. White, 3 Smith L. C. 264.) 
Although the precise question involved in this case 
has not been judicially passed upon so far as we 
have been able to ascertain in the courts of this 
State, yet it has been decided in favor of the 
maintenance of the action by the Supreme Court 
the of Larson v. Chase 
well considered rea- 


of Minnesota in 
the 
soned opinion of the court in that case it was 


case 


(supra). In and well 


| held that the right to the possession of a dead body 
| for the purposes of preservation and burial is a legal 
| right—one which the law recognizes and protects— 
and that the violation of that right by an unauthor- 


| ized and unlawful mutilation of the corpse before 
we may also say aright, to protect from violation, | 


burial gives rise to an action for damages in favor 
of the surviving wife of the deceased. It is there 
also held that the rule of damages would allow a 


feelings occasioned directly by the unlawful muti- 
lation, and that although no actual pecuniary loss 
It is not for us at this time 


| to express any opinion with respect to the measure 
| of damages in a case of this kind, but we are satis- 
| fied that the action will lie, and will lie in favor of 
Irrespective of any claim of | 


the widow, under the circumstances disclosed by 


| this complaint. 


of 


Alotes 


English Cases, 

ADMIRALTY — COLLISION — INJURIES TO PAS- 
SENGERS.— A steamer guilty of culpable negligence 
contributing to a collision is liable for resulting in- 
juries to passengers on the other vessel, although 
the latter also may be guilty of fault contributing 
to the disaster. (The Willamette [U. S. C. C. of 
App.], 70 Fed. Rep. 874.) 

ADMIRALTY JURISDICTION — MARITIME CONTRACT. 
— Upon the trial of a libel to recover a balance of 
freight, respondent paid into court a certain amount 
conceded to be due, and the evidence showed that 


| the remainder consisted of money advanced by the 
If this | 


steamship company to pay charges for railway trans- 
portation of the goods from an interior town to the 
port at which they were taken by the vessel: Held, 
that in respect to these advances the contract sued 
on was not a maritime contract, and the libel must 
be dismissed for want of jurisdiction. (Pacific 
Coast Steamship Co. v. Ferguson [U.S. D. C., 
Cal.!, 70 Fed. Rep. 879.] 
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BONA FIDE PURCHASER — NOTICE — HUSBAND AND 
witr&.— Where land is occupied by two persons, as, 
for instance, by husband and wife. and there is a 
recorded title in one of them, such joint occupation 
notice of an unrecorded title in the other. 


8. 8.C.], 168. C. Rep. 349). 


is not 
(Kirby v. Tallmadge | U. 


CARRIERS — PASSENGER — CONTRIBUTORY NEGLI- 
GENCE.—- Where a passenger goes on the side of a 
platform car opposite the platform, and not at the 
place arranged to receive passengers, and attempts 
to climb on the train from between the cars, and in 
so doing places his foot on the bumper, where it 
was injured by the engine moving up to couple the 
train, he is guilty of contributory negligence, and 
cannot recover. (Wardlaw v. California Ry. Co. 
[Cal.], 42 Pac. Rep. 1075.) 


Company. — Payment out of the capital of a 
limited company of interest on sums paid upon 
shares in advance of calls is not equivalent to a 
return of capital to the shareholders; and therefore 
a provision in the articles of association of the com- 
pany authorizing such a payment is not w/tra vires, 
but the payment can be legally made. (Lock vy. 
Queensland Inv. & Land Mortgage Co. [Ct. of 


App.|, 73 L. T., 720.) 


Company.— The promoters of a company issued 
prospectuses to the public, and sent 2 copy to the 
plaintiff amongst others. The company was asham 
The plaintiff read 
Af- 


terwards the defendant caused to be published in a 


and the prospectus fraudulent. 
the prospectus, but did not apply for shares. 


financial newspaper a telegram concerning the com- 
pany which to their knowledge was false. 

The plaintiff, on reading the telegram, purchased 
shares in the company in the market, and thereby 
suffered damage, which he sought to recover from 
the defendants. At the trial the jury found (inter 
alia) that one of the objects which the defendants 
had in view, both when issuing the prospectus and 
publishing the telegram, was to induce the plain- 
tiff, as one of the public, to purchase shares in the 
company in the market. Upon an application by 
the defendants for judgment : 

Held, that there was evidence on which the jury 
might reasonably come to the conclusion that the 
function of the prospectus was not exhausted upon 
the allotment of the shares, and that there had been 
one continuous fraud, commencing with the pros- 
pectus and culminating in the publication of the 
telegram, practiced by the defendants upon the 
plaintiff with the object of inducing him to pur- 
chase shares in the company in the market, and 
that the plaintiff having suffered damage in conse- 


quence of having thereby been induced to purchese 


shares in the company in the market was entitled to 








judgment. (Andred v. Mockford et al. [No. 1, 
Ct. of App.], 73 L. T. 726.) 

CONDEMNATION OF LAND—BUILDING OF LEVEES. — 

Land in Louisiana bordering on a navigable stream 
is subject to the State law allowing the public to 
impose servitudes on such land without compensa- 
tion for the making and repairing of levees, even 
though the title to the land is derived from the 
United States. (Eldridge v. Trelevant [U.S.58. C.), 
16S. C. Rep. 345.) 
-CONFESSIONS, —- Confessions 
are not the 
them was in custody provided they were not ex- 
torted by inducements or threats. (Pierce v. United 
States (U. 8S. S. C.], 16S. C. Rep. 321.) 


CRIMINAL EVIDENCE 


inadmissible because party making 


FRAUDULENT CONVEYANCES—EVIDENCE.—On tlie 
issue as to whether a sale by a debtor of his stock 
of goods to a creditor in payment of a pre-existing 
debt was fraudulent as to other creditors, evidence 
of dealings between the vendor and the vendee in 
another and distinct transaction is inadmissible in 
evidence. (Cocke v. Carrington Shoe Co. [Miss 
18 South. Rep. 683.) 

Practice.— In a collision action in rem. the de- 
fendant pleaded (infer v/ia) compulsory pilotage. 
The plaintiffs thereupon applied for an order giving 
leave to have the pilot joined as a defendant to the 
action. 

Held, on appeal, that the joinder of a pilot as a 
defendant to an action in rem. would cause incon- 
venience in procedure and that, therefore, the court, 
assuming it had jurisdiction to make the order, had 
wrongly exercised its discretion ir granting it, and 
that the order must be set aside. (The Germanic 
(Ct. of App.], 73 L. T. 730.) 
socrery.— Under the 


TRADE rules 


of a voluntary trade protection society members, on 


PROTECTION 


election, were required to pay an annual subscription, 
in return for which they were entitled to certain 
benefits, but they incurred no further obligations 
beyond such payment. The 
provisions as to the retirement or expulsion of 


rules contained no 
members. 

A member wrote to the committee resigning his 
membership, but before receiving any reply to his 
letter he wrote again withdrawing his previous res- 
ignation. The committee, however, insisted that 
he had ceased to be a member. 

Held, that the plaintiff, not being subject to any 
obligation to the society, was at liberty to resign 
his membership at any time, and that no acceptance 
of his resignation by the committee was necessary ; 
but that he ceased to be a member from the date 
when his letter of resignation was received by the 
secretary; and that he could not become a member 
again without re-election. (Finch v. Oake, [Ct. of 


S 
73 L, T. 716.) 


App. |, 
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Gurrent Lopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBany Law JouRNAL, 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THz ALBANY Law 
JouRNAL CoMPANY.] 


A* attempt is being made by the legislature 

of the State of New York to amend sec- 
tions 364A and 364B of the Penal Code, which 
defines what is known as the “Sterling Silver 
The section of the law of 1894 pro- 


Law.” 


vides for conviction if goods are made and are 
when they do not contain 
One of 
amendments now in the legislature provides for 


stamped “ sterling ” 
g25-1000 parts of pure silver. the 
conviction only when it is proven that the 
seller had actual knowledge that the goods had 
less than that quality when he sold them. ‘The 
law does not now require goods to be stamped 
‘ 


‘sterling’? or anything else. It simply de- 


is placed on them 


‘ ’ 


mands that when “sterling 
that all such goods shall contain not less than 
925-1000 parts pure silver. The law does not 
prevent the manufacture and sale of any other 
grade of silyer goods so long as the word 


, It merely 


” 


sterling” is not placed thereon. 
established a legal definition of the word “ ster- 
Whatever the 
object of the amendment may be the results 
are twofold; to allow fraudulent goods to be 


sold and to quash the present indictments, as 


ling’’ when applied to silver. 


the amendments have no saving clause. The 
law as it stands now does not bear injuriously 
upon any honest dealer. It makes no distinc- 
tion in the trade. It is the same for the jew- 
eler, the department store orany merchant. We 
do not see any reason why it should not stand 


upon our statute books without any amendment. 


Chief Justice Charles Doe, of the Supreme 
Court of New Hampshire, died of apoplexy in 
the railway station in Rollinsford, N. H., yes- 
terday morning. He was sixty-six years old. 
Justice Doe was on his way to Concord to at- 
tend the law term of the Supreme Court when 
stricken. The dead jurist was graduated from 
Dartmouth college in 1849 and commenced the 


Vou. 538 — No. 11. 








study of law in Dover. He was admitted to 
the bar in 1864, and five years later became as- 
sociate judge of the Supreme Court. He re- 
signed his office in 1847, and two years later 
was appointed chief justice. Judge Doe was 
eccentric in manner, dress and mode of living 
and was a confirmed believer in fresh air. Win- 
dows were taken out of his residence on the 
coldest days in winter. Lawyers declare that 
to attend court in winter, when the chief justice 
presided, was equal to a trip to the Arctic 


regions. 


Some of the debates in Congress in regard to 
the Cuban question have involved the use of 
the term “public war” by members who do not 
seem to know the true meaning of that term. 
As defined in an official publication by the 
United States government, it is not applicable 
to the present state of facts in Cuba. In 
general orders No. too, “Instructions for the 
Government of Armies of the United States in 
the Field,” prepared by Dr. Francis Lieber, ap- 
proved by President Lincoln, and promulgated 
by the war department, April 24, 1863, the 
several kinds of war are carefully defined. 
Thus, in paragraph 20 of section 1 of the In- 
structions, it is declared that “ public war isa 
state of armed hostility between sovereign na- 
tions or governments.” In paragraph 149 of 
section 10, it is stated that “zwsurrection is the 
rising of people in arms against their govern- 
ment or a portion of it.” In paragraph 151, it 
is added that “the term rede//ion is applied to 
an insurrection of large extent, and is usually a 
war between the legitimate government of a 
country and portions or provinces of the same 
who seek to throw off their allegiance to it, and 


set up a government of their own.” Finally, by 


“cc 


paragraph 150, “ciz7/ war" is defined as “ war 
between two or more portions of a country or 
State, each contending for the mastery of the 
whole, and each claiming to be the legitimate 
government.” These definitions are precise, 
and it would be well if our statesmen and our 
newspapers would bear them in mind. There 
can be no right reasoning without the right 


use of words. 


We have received many letters recently in 
regard to a bill pending before the Legislature 
restricting appeals to the Court of Appeals. In 
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this issue we publish a letter in which one writer 
explains his views upon this subject. Of course 
it is too short a time since the appellate division 
was established to ascertain whether the enlarge- 
ment of the general term and the constituting 
of the appellate division will in any way affect 
It would 
seem, however, from the information we have 
received that no cesation has taken place and 


appeals to the Court of Appeals. 


that the number of cases being carried to the 
highest court of this State is not at all affected 
by the strengthening of the intermediate Court 
of Appeals. It has been fully demonstrated 
many times that while there is a chance to 
appeal, few lawyers will stop until they are pre- 
vented by the Constitution or by some statute. 
While on this subject it might be well to call 
attention to part of an address which was 
recently delivered and which deals with the 
system of common law pleading. We believe 
it will appeal to those who advocate codes in 
lieu of the older methods. The part of the 
address referred to is as follows: 


Let us now take a hasty glance at the com- 
mon law system of special pleading. Every 
legal system has its beginning, its maturity, its 
old age, and then passes away. The common 
law system of special pleading is very old; and 
if age is proof of wisdom the argument is at an 
end. For no other system has left so much be- 
hind in the oblivion of the past. It has indeed 
been blessed with a wonderful longevity. It 
witnessed the dawn of civilization; saw the first 
ray of light flash through the gloom of barbar- 
ism; it flourished in the days of chivalry, when 
our rude ancestors wore armor and went clad 
in complete steel; it was lusty in its youth, in 
the days of the warring Plantagenets; it had 
grown to manhood when Newton discovered the 
laws of gravitation and Galileo first pointed his 
rude telescope to the stars; it survived the wars, 
cruelties and superstitions of the middle ages 
and emerged unhurt; ages rolled on; systems 
and creeds grew up, flourished and fell; rulers 
and dynasties passed away; ideas and fashions 
came and went, but it remained in the plenti- 
tude of its power, unimpaired. It lives to-day 
to behold the marvelous wonders of the present 
age; and stands ready to salute the dawn of 
the twentieth century before it passes away. 
We rise uncovered in reverence to its age. But, 





like all old things, in the march of progress 
it must inevitably pass away. It is now grap- 
pling in mighty conflict with the spirit and 
genius of advancing civilization, and is vainly 
struggling on the perilous edge, almost ready to 
fall. 

Witness its decadence within the last fifty 
years. ‘The innovations of the present half of 
the nineteenth century have demonstrated its 
uselessness, and falsified all of the predictions 
of its eloquent eulogists and most ardent ad- 
mirers. A few years ago all of the lawyers and 
judges, with here and there a few exceptions, 
believed in the efficacy of the subterfuges and 
refinements of special pleading. Fifty years 
ago it was vehemently asserted, and firmly be- 
lieved by all of the reverend judges and the 
able lawyers as well, that it was impossible to 
conduct a lawsuit, or administer justice, with- 
out bringing into play all of the appliances of 
this ancient system. Actions with their refined 
distinctions; declarations with their general and 
particular requisites; pleas with their technical 
qualities; replications with their absgue hocs, 
and free from negative pregnants, together with 
a thousand other quirks, quibbles, fictions and 
falsehoods of special pleading, were considered 
absolutely necessary to the administration of 
justice fifty years ago. Fifty years ago this sys- 
the Eng- 
But time 
and change have indeed wrought wonders. 
Only in the States of Maryland, Maine, New 
Jersey, New Hampshire, Virginia, Pennsylvania 


tem prevailed quite universally with 
lish-speaking nations of the world. 


and Illinois does the system exist to-day, and 
in these States only in a modified form. No- 
where else does it prevail. All other States 
that once had it, have abolished it, and those 
that never had it do not want it. Every nation 
of Europe, England alone excepted, has for 
ages administered justice without its aid or as- 


sistance, and the same is true of every Latin- 


speaking nation of the world. England is the 
mother of this system of pleading; there it was 
born; there it flourished for quite 600 years; 
there it was deeply rooted in the affections: 
there it was enshrined in the heart of every 
lawyer, for its praises were mingled with the 
earliest recollections of his childhood; there it 
was associated with all of the great trials, and 


praised by all of the great judges. 
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One of our contemporaries has seen fit to 
ridicule this journal because it published a 
syllabus of a case, the general principles of 
which had been determined by the courts of 
this State and of other States and of England, 
on the theory that under abstracts of recent 
decisions we should only give cases which in- 
volve new principles of law. Does our con- 
temporary appreciate that there are few cases 
which are decided which really involve new 
principles of law, and that our difficulty at 
present is that there are too many opinions 
written which are simply a re-hash of the same 
well-worn principles of law? It was no news 
to us to be told by our egotistical contemporary 
of the principles that should be enunciated. 
Certain general principles are given in nearly 
every case which has been previously determined 
and which case is particularly known because 
it adopts old principles to another statement of 
facts. If we were inclined to examine the re- 
ports simply to find new principles we would 
spend our time mostly in fruitless endeavors, 
and even though our contemporary may not 
appreciate our efforts to select cases which 
interest the public it is no fault of ours that 
the cases so cited do not meet with its ultra- 
fine judgment. If our northern contemporary 
is still in the midst of its torpid winter slumber 
and is trying to stir up some life within itself 
by poking at others, we will be pleased to instil 
into its lifeless columns some energy by allow- 
ing it to become engaged in a controversy of 
any kind at any time. 

The New York Law Journal on February 
14th published a very good article on publica- 
tions entailing degradation, contempt or ridi- 
cule, which cites numerous cases and editorial 
statements involving this important branch ‘of 
the law of libel. The article is one which will 
bear careful study, and is: 

On Tuesday last a note was given in this 
place of the recent decision of the Supreme 
Court of Michigan in an action for libel (Den- 
nebacke v. Tribune Printing Co., 65 N. W. 
R. 583), holding that it was not actionable to 
say in a newspaper editorial of a candidate for 
county treasurer, that upon a previous occasion, 
when it had been proposed to appoint him the 
deputy treasurer, the then treasurer’s bonds- 
men objected because they were unwilling to 





be liable as suretiesif such candidate was to 
have the management of the public finances. 
It was shown on the trial by the defendant that 
such objection by bondsmen had actually been 
made. The court held that the article in ques- 
tion did not by any necessary inference impugn 
the plaintiff's honesty, but might have related 
simply to his general ability and qualifications 
forthe place. It was decided, as we think prop- 
erly, that the legitimate sphere of criticism by 
the press upon candidates for office had not 
been transcended, and that a verdict had been 
rightly directly for the defendant. As we said 
in our note on Tuesday last: “ It certainly can- 
not be legitimately argued that the holding of a 
public office is a private business, in the sense 
that discussion and hostile criticism of an in- 
cumbent’s or candidate’s qualifications on the 
score of capability or experience, make out a 
cause of action for defamation.” The case is 
distinguishable from Mattice v. Wilcox, in the 
new Court of Appeals, 147 N. Y. 624, hold- 
ing that certain language applied to the plain- 
tiff in a circular, which was distributed among 
citizens, was libelous fev se and actionable. 
Although the occasion and the motive for dis- 
seminating such circular were political, it was 
nevertheless decided that the language in effect 
charged the plaintiff with general incapacity in 
his profession of attorney at law. 

In contrast with the journalistic utterance, 
passed upon in the Michigan case (supra), is 
the following extract from a newspaper article 
which was before the Supreme Court of Wis- 
consin in Smith v. Utley, 65 N. W. R. 744: 

“Choke them off. Blood-sucking police 
officers, insist ‘ 
“Salaries as officers sufficient.” “‘They neglect 
their duties as policemen, and cheat some 
honorable citizen out of $1.20 fee.” “‘ Speaking 
about hogs, they can be found on the Racine 
police force. ‘The great American hog is not 
in with some of them. Now this has no 
reference to Georgie, the chief of police. He 
is beneath our notice until after the coming 
spring appointments. Should he be retained 
as the great ‘I am’ for another year, he might 
probably receive a little more notoriety.” 

The Court held that such article was libelous 
and actionable as to the chief of police referred 
to as ‘Georgie,’ and readily identifiable by 
the public as George E. Smith, the incumbent 


who on sitting on juries.’ 
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of such office. 
opinion : 


The following is from the 


“It was obviously proper for plaintiff, by in- 
nuendoes, to define the application of the 
article to the facts set forth in the pleadings, 
not to extend the meaning of the words, but to 
show their meaning—how they came to have 
the defamatory meaning which plaintiff claims 
for them, and how they applied to plaintiff. 
Such is the legitimate office of the inuendo 
(Cramer v. Noonan, 4 Wis. 233; Bradley v. 
Cramer, supra ; Weil v. Schmidt, 28 Wis. 137; 
Fleischmann vy. Bennett, 87 N. Y. 231; More 
v. Bennett, 48 N. Y. 475). We are unable to 
see how the well established rules of pleading 
in such cases were seriously violated, if at all. 
The fair meaning of the words of the article, 
viewed in the plain, popular sense in which the 
same would be naturally understood, in view 
of the matters properly pleaded, is that some of 
the police force, at least, were nothing more 
than blood-sucking police officers, who insisted 
on getting all the money they could, regardless 
of their duties as such officers, by spending 
their time serving on juries, and that they de- 
served to be discharged; that they were in the 
habit of neglecting their official duties for the 
purposes of earning additional compensation by 
serving on juries; that they were hogs, not 
satisfied with the compensation of their official 
positions, but seeking to gain additional com- 
pensation, to the neglect of their official du- 
ties; and that, though plaintiff was not in- 
cluded in the particular arraignment, he was 
more insignificant and less fit for his official 
position than those that were. Such language, 
under the circumstances, necessarily tended to 
prejudice and degrade plaintiff in his office as 
chief of police of the city of Racine; to cause 
it to be believed that he was not worthy to hold 
such position by reason of habitual neglect of 
duty—hence actionable.” 

There is obviously a marked distinction be- 
tween stating a fact concerning a candidate or 
incumbent of an office and drawing inferences 
therefrom as to his capability, and indulging in 
mere vituperative cant which must tend to 
bring its object into contempt. Even if it 
were considered that the language applied to 
the Chief of Police was so indefinite as not to 
carry any specific charges of unfitness or mal- 
versation, it was at least a piece of wanton and 





scurrilous abuse necessarily tending to degrade 
him both officially and privately. It would 
have a healthy restraining influence if verdicts 
were occasionally rendered against libelers 
whose publications had no further effect than 
exposing the victims to ridicule and contempt. 
The license of the press in this respect, espe- 
cially in the department of pictorial caricature, 
is carried to very extreme lengths. Americans 
as a class are good-natured and equal to en- 
joying fun at their own expense. It is further- 
more realized that a libel suit is sometimes the 
best kind of an advertisement, perpetuating the 
memory of what would otherwise have been a 
purely ephemeral production. Moreover, a 
public character, who, like the late James Fen- 
nimore Cooper, should constantly prosecute 
suits for defamation, would be regarded by a 
large portion of the public as supersensitive, 
and become through his own zeal more of a 
butt for ridicule than if he had ignored his 
assailants. Nevertheless, when raillery and 
caricature become indecently familiar or brutal 
in their false suggestions, and, especially if 
one’s business or official standing be touched 
though indirectly, self-respect as well as regard 
for the public good may call for bringing the 
offenders into court. 

The average sense of moral responsibility of 
the press is undoubtedly below what it ought to 
be in the older sections of the Union. But the 
condition of affairs is much better than in the 
western communities where civilization is more 
raw. We doubt if in any of the large cities of the 
east any newspaper that was Worth suing would 
dare display such unmitigated blackguardism 
as did the journal published in Racine, Wiscon- 
sin, whose editor was the defendant in Smith v. 
Utley (supra). During the trial of the Durrant 
case in San Francisco last summer and fall, the 
court was very seriously embarrassed by the 
contemptuous and unconscionably “ enterpris- 
ing” spirit of the local press 
Law Review for January-February, 1896, con- 


The American 


tains a valuable narrative and critical article on 
that celebrated trial, from which we extract the 
following: 

“First, at the outset of the trial and while 
the jury was being impaneled, the defense 
asked for an order in contempt restraining the 
local journals from attacking the character of 
jurors and witnesses. The order was refused, 
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partly because of the delay necessary to adjudi- 
cate a merely incidental matter, partly because 


the adjudication might result in giving a bias 
beforehand to the proceedings, and partly be- 
cause (as the court thought) a hint to the 
editorial sense of propriety would be sufficient. 
Whether the particular offense charged by the 


defense was repeated does not appear; but cer- | 
tainly the newspapers did not cease to du that | 


which would seem to present itself to the ordi- 
nary intelligence as grossly unfair and beyond 
the limits which even the mercenary sense 
allows itself. The issue being mainly one of 
alibi, each additional witness was of conse- 
quence, and a new one might naturally appear 
at any time; and the newspapers amused them- 
selves and excited the community by bringing 
out from time to time supposed new witnesses, 
who saw this that or the other, and who would 
testify to it; while on the next day, it appeared 
that this person did not, after all, see this, that 
or the other, and could not testify to it, and 
on the day afterwards the character of this 
person was exploited and the chances of his 
testimony discussed; until a new sensation was 
invented. In a similar way, the genuine wit- 
nesses, who afterwards took the stand, were 
badgered by reporters so assiduously that their 
full testimony was often published beforehand 
in a shape which differed materially from what 
they afterwards said on the stand. One conse- 
quence of all this was that a good deal of cross- 
examination consisted in confronting the wit- 
nesses with the reporters’ fictions of what these 
persons had said, and a good deal of the re- 
examination was taken up with denials of 
the various fictitious sayings attributed to them 
by reporters. Another and more serious con- 
sequence was that the public mind was kept in 
a constant state of morbid excitement over these 
So 
far as the leading newspapers were able to affect 
it, the attitude of the community during the 
trial was of the sort usually found on the turf 
or in the stock exchange, and was far removed 
from the serious, unprejudiced, responsible state 
of mind which ought to and would normally 
prevail in considering such a trial. 


sensational promises and prognostications, 


If great 
newspapers are to throw aside all sense of re- 
sponsibility and propriety at such times, the 
law must come to our aid. If there is one point 
at which it is easiest and most important for the 





community to take steps to check the degrada- 
tion of justice, it is in assuming the control of 
The good old traditions of 
journalistic decency still obtained in England, 
where editorial good sense, and, if not that, the 
courts, avail to check such deplorable methods, 
But the time has come here when the Legisla- 


the newspapers. 


ture must restrain in some way two practices 
which are forbidden by the commonest princi- 
ples of fair play: (1) Editorial comment during 
a trial on the issues of fact or of law; (2) reports 
during atrial about any witness or juror, or 
about any witness's story, except by way of a 
report of the proceedings in court.” 

In Belknap et al. v. Schild, it was held that 
officers and agents of the United States are not 
exempt from an infringment of a patent by the 
fact that it was not used by them for their own 
benefit, but for the benefit of the United States 
and the navy yard. One of the defendants 
was a commander in the United States navy 
and commanded at Mare Island, California, 
while the other defendants were officers in the 
navy and also stationed at that place. It seems 
that the defendants in their official capacity 
had purchased an improved caisson gate which 
had been used by them, as officials, on the 
property of the United States, and it appeared 
that the defendants had no interest, personally, 
whatever in the gate. Judge Gray in writing 
the opinion on this subject, and also in relation 
to injunction suits against the United States, 
says : 

‘*But the United States have not consented 
to be liable to suits, founded in tort, for 
wrongs done by their officers, though in the 
discharge of their official duties. Gibbons v. 
United States, 75 U. S. 8 Wall. 269 [19: 453]; 
Morgan v. United States, 81 U. S. 14 Wall. 
531, 534 [20: 738, 739]; Langford v. United 
States, ror U. S. 341 [25: 1o1o]; United 
States v. Jones, 131 U. S. 1, 16, 18 [33: go, 
91]; German Bank of Memphis v. United 
States, 148 U. S. 573. 579, 580 [37: 564, 568, 
569]; Hill v. United States, 149 U. S. 593 
[37: 862]. The United States, therefore, are 
not liable to a suit for an infringment of a pat- 
ent, that being an action sounding in tort. 
Schillinger v. United States, 155 U. S. 163 
[39: 108]; United States v. Berdan Firearms 
Mfg. Co., 156 U. S. 552 [39: 530]. 
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A public officer is not personally liable on a 
contract, although under his own hand and seal, 
made by him in the line of his duty, by legal 
authority, and on account of the government, 
and enuring to its benefit, and not to his own. 
Hodgson v. Dexter, 5 U. S. 1 Cranch, 345 [2: 
130]. See, also, Macbeath v. Haldimand, 1 T. 
R. 172; Unwin v. Wolseley, 1 T. R. 674; 
Palmer v. Hutchinson, L. R. 6 App. Cas. 619. 

But the exemption of the United States from 
judicial process does not protect their offi- 
cers and agents, civil or military, in time of 
peace, from being personally liable to an action 
of tort by a private person whose rights of prop- 
erty they have wrongfully invaded or injured, 
even by authority of the United States. Little 
v. Barreme, 6 U. S. 2 Cranch, 170 [2: 243]; 
Bates v. Clark, 95 U. S. 204 [24: 471]. Such 
officers or agents, although acting under order 
of the United States, are therefore personally 
liable to be sued for their own infringement 
of a patent. Cammeyer v. Newton, 94 U. S. 
225, 235 [24: 72, 75]. See, also, Feather v. 
Queen, 6 Best & S. 257, 297; Vavasseur v. 
Krupp, L. R., 9 Ch. Div. 351, 355, 358- 

The extent to which officers or agents of 
the government may be restrained by injunc- 
tion from doing unlawful acts to the prejudice 
of private rights is illustrated by the decisions 
of this court regarding injunctions from the 
courts of the United States to officers and 
agents of a State, which, by the Constitution 
of the United States, is as exempt as the 
United States are from private suit. (Hans v. 
Louisiana, 134 U. S. 1 [33: 842.] ) 

In a suit to which the State is neither 
formally nor really a party, its officers, although 
acting by its order and for its benefit, may be 
restrained by injunction, when the remedy at 
law is inadequate, and from doing positive acts 
for which they are personally and individually 
liable, taking or injuring the plaintiff’s prop- 
erty, contrary to a plain official duty requiring 
no exercise of discretion and in violation of 
the Constitution or laws of the United States. 
(Osborn v. Bank of the United States, 22 U.S. 
g Wheat. 738, 868, 871 [6: 204, 235, 236]; 
Louisiana Board of Liquidation v. McComb, 
g2 U. S. 531, 541 [ 23: 623, 628]; Allen v. 
Baltimore & O. R. Co., 114 U. S. 311 [ 29: 
200]; Pennoyer v. McConnaughy, r4o U. S. 
t (35: 363-]) 





But no injunction can be issued against offi- 
cers of a State, to restrain or control the use of 
property already in the possession of the State, 
or money in its treasury when the suit is com- 
menced; or to compel the State to perform its 
obligations; or where the State has otherwise 
such an interest in the object of the suit as to 
be a necessary party. Louisiana v. Jumel, and 
Elliott v. Wiltz, 107 U. S. 711, 720-728 [27: 
448, 451-454]; Cunningham v. Macon & B. R. 
Co. 109 U.S. 446, 454-457 [27: 992, 995, 996]; 
Hagood v. Southern, 117 U.S. 52, 70 | 29: 805, 
811]; Re Ayers, 123 U. S. 443 [31: 216]; 
North Carolina v. Temple, 134 U. S. 22 [33: 
849]; McGahey v. Virginia, 135 U. S. 662, 
684 [34: 304, 312]. 

In Chemical Nat. Bank v. Hartford Deposit 
Co., the Supreme Court of the United States, 
Chief Justice Fuller writing the opinion, up- 
held the contention that national banks survive 
for the purpose of discharging all its liabilities 
and the distribution of its assets after its insol- 
vency is declared. In rendering his opinion 
Chief Justice Fuller says: 

“In Central Nat. Bank v. Connecticut Mut. 
L. Ins. Co., 104 U. S. 54 [26: 693], it was held 


that a national bank in voluntary liquidation 
is not thereby dissolved as a corporation, but 
may sue and be sued by name for the purpose 
of winding up its business; and Mr. Justice 
Matthews, delivering the opinion of the court, 
said: “‘It is to be observed that the sections 


under which the proceedings took place which, 
it is claimed, put an end to the corporate ex- 
istence of the bank, do not refer, in terms, to 
a dissolution of the corporation, and there is 
nothing in the language which suggests it, in 
the technical sense in which it is used here as a 
defense. The association goes into liquidation 
and is closed. It is required to give notice that 
it is closing up its affairs, and, in order to do so 
completely and effectually, to notify its credi- 
tors to present their claims for payment. And 
the redemption of its bonds given to secure the 
payment of its circulating notes, by the required 
deposit of money in the treasury, is limited in 
its effect to a discharge of the association and 
its shareholders from all liability upon its circu- 
lating notes. The very purpose of the liquida- 
tion provided for is to pay the debts of the 
corporation, that the remainder of the assets, 
being reduced to money, may be distributed 








THE ALBANY LAW JOURNAL. 


167 








That distribution 
cannot take place, with any show of justice and 


among the stockholders. 


according to the intent of the law, until all lia- 
bilities to creditors have been honestly met and 
paid. If there are claims made which the di- 
rectors of the association are not willing to ac- 
knowledge as just debts, there is nothing in the 
statute which is inconsistent with the right of 
the claimant to obtain a judicial determination 
of the controversy by process against the asso- 
ciation, nor with that of the association to col- 
lect by suit debts due to it. It is clearly, we 
think, the intention of the law that it should 
continue to exist as a person in law capable of 
suing and being sued, until its affairs and busi- 
ness are completely settled. The proceeding 
prescribed by the law seems to resemble, not 
the technical dissolution of a corporation, with- 
out any saving as to the common law conse- 
quences, but rather that of the dissolution of a 
copartnership, which, nevertheless, continues to 
subsist for the purpose of liquidation and wind- 
ing up of its business,” 

And in Rosenblatt v. Johnston, 104 U. S. 
462, 463 [26: 832, 833], Mr. Chief Justice 
Waite, speaking for the court, referring to the 
assets and property of an insolvent national 
bank, remarked : ‘‘Such property and assets, 
in legal contemplation, still belong to the bank, 
though in the hands of a receiver, to be admin- 
The bank did not cease 


to exist on the appointment of the receiver. 


istered under the law. 


Its corporate capacity continues until its affairs 
are finally wound up and its assets distributed.” 

It is further urged that the claim was not an 
existing demand at the time of the suspension 
of the bank and could not be proved up for 
participation in the distribution of the assets. 
What effect, if any, this might have on the 
mere recovery of judgment, and the questions 
often arising in respect of discharges in bank- 


ruptcy or insolvency, or of proceedings against 


insolvent decedent’s estates as to the postpone- 
ment of belated claims to subsequently dis- 
covered assets, the State courts did not find it 
necessary to consider, as they were of opinion 


that the liability was an existing demand. 





THE LIABILITY OF ONE PERSON UPON HIS 
PROMISE TO ANSWER FOR TH TORT 
OF ANOTHER. 


—- 


The fourth section of the statute of 29 Charles IT, 
commonly called the Statute of Frauds, reads as 
follows: 

‘* No action shall be brought whereby to charge 
any executor or administrator upon any special 
promise to answer damages out of his own estate ; 
2, or whereby to charge the defendant upon any 
special promise to answer for the debt, default or 
miscarriages of another person * * * unless 
the agreement upon which such action shall be 
brought or some memorandum or note thereof, shall 
be in writing and signed by the party to be charged 
therewith, or by some person thereunto by him 
lawfully authorized.” 

The construction of the second clause of this 
fourth section has up to the present time been only 
partly settled. All special promises to answer for 
the debt of another have been classified and estab- 
lished and the law is now applied to them with 
comparative ease. But as to special promises to 
answer for the default or miscarriage of another, 
the authorities have been unable to thoroughly 
agree. Our purpose is to ascertain what construc- 
tion can be most confidently laid down and what 
principles are most satisfactorily applicable to-day 
to this clause, with special reference to the words 
‘* default ” and “ miscarriages.” 

The Statute of Frauds on being enacted in Eng- 
land took effect also in the British Colonies of 
America. It is still in force in Georgia, Maryland 
and South Carolina. The other States have all 
passed laws which are identically or substantially 
the same. The New York act is but little different. 
The part of it referring to guaranties is as follows: 

‘In the following cases every agreement shall be 
void, unless such agreement be in writing and sub- 
scribed bythe party to be charged therewith; * * * 
2, every special promise to answer for the debt 
default or miscarriage of another.” 

We see that the difference lies only in the en- 
forcing phrase—the English Statute reading ‘‘ no 
action shall be brought ” and the New York Statute 
reading “every agreement shall be void.” What 
this amounts to is that in England the agreement is 
void to the extent that it cannot be sued upon; and 
in New York it is void ab initio and will be declared 
so when it comes to the attention of the courts. 

But taking the English wording of this clause 
let us see what different constructions were in turn 
put upon it by the English courts, The only thing 
agreed to from the first was that it referred to cases 
of past contract liability. For over a hundred 
years there was doubt as to whether it included 
cases of liability in tort at all, and also as to 
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whether it included cases of future liability. As 
late as 1802, in Castling v. Aubert (2 East. 325), 
Lord Ellenborough thought that a promise to 
answer for the future contract liability of another 
was without the statute. Again in Buckmyr v. 
Darnell (2 Ld. Raymond, 1085), it was indicated 
that a promise to answer for the future liability on 
tort of another was without the statute. 

In all the early cases “default” and ‘ miscar- 
riage’ were generally construed to bear close 
analogy to ‘‘debt” and refer only to breaches of 
contract. We can see this, for instance, in the just 
mentioned case of Buckmyr v. Darnell, which was 
decided in 1704. This is the first of the three great 
cases which were the earliest prominent adjudica- 
tions in the question of promises to answer for the 
tort of another, and whose decisions the courts 
have ever since carefully respected and tried, with 
conflicting results, to follow. And to arrive at a 
thorough investigation of the subject, it is advis- 
able to consider these cases in detail. 

In Buckmyr v. Darnell, the defendant had 
promised the plaintiff that if he would deliver his 
gelding to one English to ride to Reading, he would 
see that English delivered him back safe. Upon 
English’s failure to do so, defendant sued plaintiff 
upon the case. Plaintiff claimed that his promise 
was within the Statute of Frauds, and it being not 
written he was not liable. The judges differed in 
many points, but finally agreed that the promise 
was within the statute. Their reason, however was 
this: ‘English may be charged on the bailment 
in detinue on the original delivery, and a detinue is 
the adequate remedy, and upon the delivery English 
is liable in detinue, and consequentiy this promise 
by this defendant is collateral and is within the 
reason and the very words of the statute.” 

The opinion further says: ‘‘* * * The judges of 
this court were all of opinion that the case was within 
the statute. The objection that was made was that if 
English did not re-deliver the horse he was not 
chargeable in an action upon the promise, but in 
trover or detinue, which are founded upon the ¢ort, 
and are for a matter subsequent to the agreement.” 

Thus we plainly see that this court did not con- 
strue ‘‘debt, default or miscarriage” to include 
torts. But the real importance of the case is in that 
it at once emphatically decides the fact that there 
must be a liability on the part of the third person 
to which the liability of the promisor may become 
collateral. Otherwise it is an original promise and 
without the statute. This is the same both as 
regards breaches of contract and torts. 

Fifty years later arose the case of Read v. Nash, 
reported in 1 Wilson 305. Tuack, the plaintiff's 
testator, brought an action of assault and battery 
against one Johnson. When it was about to be 





tried, Nash promised Tuack that if he would with- 
draw the suit he would pay him fifty pounds and 
costs. Tuack withdrew it. Read, his executor, 
sued Nash upon his promise. Nash set up in de- 
fense that his promise was within the statute. The 
decision, speaking of the promise, reads, “* * * 
We are all of the opinion that it is not (within the 
statute), but that it is an original promise sufficient 
to found an assumpsit upon against Nash and is a 
lien upon Nash and upon him only. Johnson was 
not a debtor, the cause was not tried, he did not 
appear to be guilty of any default or miscarriage, 
there might have been a verdict for him if the 
cause had been tried for anything we can tell; he 
never was liable to the particular debt, damages or 
costs. This true difference is between an original 
promise and a collateral promise, the first is out of 
the statute, the latter is not when it is to pay the 
debt of another which was already contracted.” 

We see first that the court pays all its attention 
to the doctrine laid down in Buckmyr v. Darnell, 
that there must be an actual liability on the part of 
the third person to which the liability of the prom- 
isor can become collateral; it looks so closely to 
this idea as to hold that the liability of the third 
person must be past, already contracted, or in other 
words that the statute does not include cases of 
future liability. This point of future liability has 
been since overruled. But this case was decided on 
the ground that the third person was not liable for 
any past debt, default or miscarriage, and future 
liability being out of the question, the promise was 
original. 

The words of this opinion have usually been 
taken to indicate that the court thought promises 
to answer for the tort of another not within the 
statute. This is drawn from the last sentence, 
where a collateral promise is defined to be within 
the statute when it is to pay the debt of another 
already contracted. Now, we do not think, as is 
generally assumed, that the court meant by this to 
limit collateral promises to cases of debt only; the 
inference is not in the slightest conclusive. And on ° 
the contrary, in the preceding sentence the court 
use@ terms which show it has no such limitation in 
mind. It said: “Johnson was not a debtor, the 
cause was not tried, he did not appear to be guilty 
of any default or miscarriage.” This makes per- 
fectly clear its distinction between the third per- 
son’s liability on debt and on tort, and its appre- 
hension that a promise assuming liability collateral 
to either of these liabilities, would be within the 
statute. This is again indicated in the entirely 
specific words: ‘ He never was liable to the particu- 
ar debt, damages, or costs.” 

This case, then, it seems to us, is the first to 
recognize as within the statute a promise to answer 
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were on the point were effectually removed by the 
next case of Kirkham v. Marter, 2 B. & A. 613, de- 
cided in 1819. 
leave of plaintiff, wrongfully ridden his horse to 
death. 
would not sue the son, he would pay hima sum 


The son of defendant had, without 


agreed upon between himself (defendant), and one, 
A. B., plaintiff, consented and did not sue. De- 
fendant agreed with A. B. to pay plaintiff fifty 
guineas. Upon defendant’s default in 
plaintiff sued him upon the promise. 


payment 


The decision of the court was most emphatic and | 


pointed. Three justices wrote opinions, agreeing 
in all points save one of minor importance. The 
son of defendant was declared to be liable on tort 
for having killed the horse, —the defendant's prom- 
ise, a promise to answer for the tort of another, 
and clearly within the statute. Read v. Nash was 
distinguished, because in that case it did not appear 
that the third person had ever become liable in 
damages, but in this case the third person had be- 
come notoriously so liable 

for all that the statute 
applies to cases of tort, and it expressed its con- 
struction of the 
AspoTT, C. J., 
seems to me to comprehend that species of wrong- 
ful act, the 
would make the party civilly responsible.” Hoty- 
woop, J., said: ‘‘I think the term miscarriage is 


The court decided once 


statute in unequivocal terms. 


said: ‘It (the word ‘ miscarriage’) 


for the consequences of which law 


more properly applicable to a ground of action 
founded upon a tort than to one founded upon a 
contract. * And | that both the 
words ‘miscarriage’ and ‘default’ apply to a prom- 


=> think, 


ise to another with respect to the non-performance 
of a duty, though not founded upon a contract.” 

It was indicated that the views of the court as to 
promises to answer for /ufure liability on tort, 
agreed with the decision in Read v. Nash. This 
was expressed in distinguishing that case from the 
present one on the ground, as above stated, that 
the liability of the third person had not decisively 
accrued. 

Let us sum up what construction of the statute 
we may regard to have been laid down by these 
three early cases. It was adjudged that ‘ default ” 
and ‘ miscarriage 


” 


referred to torts; there must be 
a liability on the part of the person promised for, 
the 
per- 


assumed 
liability of 
at the 
Another question, that of the 


the 
the 
have accrued 


co-existent with 
promisor ; 
son must 


promise is made. 


liability of 
the third 
time 


and 
when the 
decisive accruing of the liability of the third person, 
was disclosed, but not settled. In Read v. Nash, 
at the time when the promise was made the liability 
of the person promised for, is considered not to 


Defendant promised plaintiff that if he | 
9 > 


| Nash. 








have accrued (even though the promisor may have 
impliedly admitted that person’s guilt by his prom- 
ise), because said person had still a defense. But, 
as it has been truly said, the person promised for in 
Kirkham v. Marter, may also have had a defense; 
the fact that he actually killed the horse was ad- 
mitted only by the promisor, just as in Read v. 
The question is not one to past or future 
liability: it is, what circumstances will first deci- 
sively indicate that the liability of the third person 
has arisen ? 

The cases of promises to answer for the tort of 
another that have been decided since the three 
enumerated, do not any of them bear upon this 
point, or upon the question of future liability. 
They are of restricted character. There have been 
a considerable number of cases concerning idemn- 
ity, and concerning liability on default in bail 
bonds and other kinds of bonds, and concerning 
liability on breach of many kinds of undertakings, 
by which the promisee is injured; but all these 
liabilities grow out of contracts, whether extra in- 
jury is added to a breach of contract or not. The 
fact is, that but a very few cases of genuine liability 
on tort have arisen since Kirkham v. Marter; and 
these have no different circumstances and present 
no different questions, They affirm the elementary 
ideas contained in Kirkham v. Marter. 

The chief of these few cases is Combs v. Har- 
shaw, 63 North Carolina, 198. Harshaw promised 
Combs that if he (Combs) would refrain from suing 
Harshaw’s son for seizing his horse many years be- 
fore, he (Harshaw) would pay him a price to be 
agreed upon. Here was a tort committed in past 
time, and the guilt of the third person was not 
questioned. The promise was held within the 
statute. The case is exactly similar to Kirkham v. 
Marter. 

Another case is that of Turner v. Hubbell, 2 Day 
(Conn.) 457. A having promised to transport the 
goods of B and duly deliver them to the consignee, 
sold them himself and converted them to his own 
use. D was engaged with A in this conversion. C 
promised B that if he (B) would refrain from suing 
A and sue D instead, he (C) would be answerable if 
B could not collect from D. Here was a tort, com- 
mitted in past time. D, the third person, seems to 
have been notoriously guilty; the fact of the conver- 
sion was as patent as the death of the horse in Kirk- 
ham v. Marter. C assumed a liability collateral to 
D’s, and his promise was declared within the statute. 

These cases, then, and a few others similar, throw 
no different light upon the principles derived from 
the first three. So that if we were to consider only 


| the cases of liability upon tort actually decided 


those principles would stand unattacked. But the 
declarations of many eminent judges in cases of a 
different nature attack them; and we have a right 
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to believe that the decisions in the cases of liability 
upon contract apply to them, and lay down the law 
in tort as well as contract. 

In fact it is generally from contract that we draw 
nearly all the principles which we may apply to tort. 
Or, in other words, the same general principles 
apply both to cases of liability upon tort and lia- 
bility upon contract, but are drawn chiefly from the 
latter class, because the former class are so few in 
number and so limited in theory. This will readily 
be seen. Let us go back to the real meaning of the 
second clause of the fourth section of the statute. 
That says, ‘‘Any special promise to answer for the 
debt, default or miscarriages of another person.” It 
means, ‘‘Every promise to answer for the Jiadility of 
another, arising through debt, default, or miscar- 
riage.” This no one will deny. The primary idea 
of the clause is to protect one man in promising to 
answer for the /iability of another. The source of 
that liability isa secondary idea. The makers of 
the statute might have restricted that liability by 
confining it to certain sources ; or they might have 

. made it a general liability, either by specifying it as 
such, or by enumerating a// the sources from which 
any liability can arise. The first question for the 
construers of the statute was to see which object 
the makers had in view when they made use of the 
words ‘‘debt, default or miscarriage.” 
denote sources of liability; they either restrict the 
sense of the statute or cause it to cover all liability. 

But whatever the liability of the person promised 


These words 


for, whether general or limited, whatever the signi- 
fication of ‘‘debt, default or miscarriage,”’ when this 
is ascertained all questions of construction turn aside 
from these adjective terms and hinge upon the 


conditions of the promise and the liability. We find 
it decided in the courts that ‘‘debt” refers to con- 
tracts, ‘‘default” either to breach of contract or 
tort, and ‘‘miscarriage” to tort. The liability of 
the person promised for may arise, then, either 
through contract or tort. 

The next question is, when must that liability arise? 
Must it have accrued prior to the making of the 
promise, or may it accrue at any time thereafter ? 

The early cases which held to the former doctrine 
were afterwards completely overruled. The idea of 
Read v. Nash, and the early cases of liability on 
debt, was that the collateral liability of the promisor, 
if assumed at all, must be assumed at the moment 
of the making of the promise; and that therefore 
the liability of the person promised for must exist at 
the time of the making of the promise. But it 
came to be seen that the collateral liability of the 
promisor could hold over and not take its inception 
until the happening of certain circumstances when 
the liability of the third person would first accrue 
and the promise first take effect. Lord Mansfield 
was the first to take this view in 1809. In Jones v. 








Cowper, one Cowper 227, he says: ‘** * * 
The promise by the defendant in this case, to pay, 
if Smith did not (if plaintiff would deliver goods to 
Smith) is a collateral undertaking within the Stat- 
ute of Frauds.” In 1819 was decided Matson y, 
Wharam, which is accounted an important author- 
ity on this point. The promisor asked the plaintiff 
to serve a third person with groceries, and said: 
** Tf you do not know him, you know me, and I will 
see you paid.” This promise was held within the 
statute. But the case which has most definitely 
settled the question in England, is the recent one 
of Mountstephen against Lakeman, decided in 1871, 
reported L. R. 7 Q B. 197. Justice Willes said in 
his opinion, that, ‘** * * * the promise would 
clearly come within the statute, because although 
there was no liability existing at the time when the 
promise was made, there was a liability contem- 
plated as the foundation for the promise of the de- 
fendant. It was a contract of suretyship in respect 
of a liability to be created.” 

Nothing could be clearer than these words. It 
makes no difference how the liability arose, whether 
by debt, default or miscarriage; the theory is the 
same. And so Justice Willes himself indicates. 
America is not behind England in this true con- 
struction of the statute. There are many cases de- 
cided on the lines of Mountstephen v. Lakeman. 
An example is that of Matthews e# al v. Milton, 4 
Yerg, 576, where a promise to a merchant to pay 
for any articles that a third person might in future 
buy, was held within the statute. In Mead v, Mat- 
son, 57 Vermont 426, which was a case of precisely 
similar circumstances, the Court said: ‘* * * * * 
The defendant only promised to be liable for a /« 
ture debt. [lis promise could only attach to the 
principal obligation of Cameron (the person prom- 
ised for) when that obligation came into force. 
+ * * * Tf the future primary liability of a 
principal is contemplated as the basis of the prom- 
ise of a guarantor, such promise is within the Sta- 
tute of Frauds, precisely as it would be if the lia- 
bility existed when the promise was made.” 

We think this whole theory as to the time of the 
accruing of the liability of the third person is well 
summed up in Easter v. White, 12 Ohio 219: 
‘* And whether we have respect to the language or 
the object (of the statute) I think 
effect can only be given to the statute by holding it 
to embrace every undertaking or promise to another 


a reasonable 


to be answerable to him upon any contingency or 
condition for the debt or damage, done or to be- 
come due, from a third person to such promisee.” 
Though we find that this question is at last so 
satisfactorily settled, that other, regarding the /e- 
cisive accruing of the third person’s liability, has 
not been. What fact or combination of circum- 
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stances is sufficient to cause the liability of the 
third person to commence? We have seen that this 
liability may arise from any source, and at any time; 
and must arise prior to or concurrent with the lia- 
bility of the promisor, or the latter cannot be col- 
lateral to it. When, then, can the liability of the 
third person be deemed to exist? This question first 
came up in Read v. Nash, and was really the ground 
for the court’s decision. The doctrine then set 
forth has never been definitely overruled, but has 
been, of necessity, entirely disregarded, In that 
case the plaintiff claimed that Johnson was guilty 
of assault and battery and sued him thereon. It 
does not appear that Johnson ever confessed his 
guilt. It has been said that the promisor impliedly 
admitted Johnson’s guilt by making his promise. 
But that reasoning cannot hold; for the prisoner, 
quite possibly, promised out of pure friendship for, 
or agreement with, Johnson, and knew nothing of his 
guilt or innocence. 
tion or privity to make an admission binding on 
Johnson. But at any rate the court held that 
Johnson had no liability because he had never been 
proven guilty at law. 


The promisor was in no posi- 


Now if this doctrine , that the alleged committer 
of a tort is never liable to the person injured until 
he is held guilty of the fort by a jury, had been fol- 
lowed in other cases, the **default” and 
‘* miscarriage ” would have been dead in the statute. 
For if the liability of the third person did not arise 


words 


until judgment was found againt him, the promise 
to answer for that liability could only be a promise 


to answer for the judqgment-debt of another. Such a 
doctrine is against the exact words of the statute, 
and without reason. 

The very next case, of Kirkham v. Marter, dis- 
regarded it. Plaintiff claimed that the third per- 
son had ridden his horse to death; the third person 
does not appear to have ever confessed his guilt, 
and plaintiff had not even begun suit to find him 
guilty of law. Yet the court held that he was liable 
to plaintiff. All subsequent cases of liability on 
tort have followed the same lines. It has been con- 
tinually held that when one man claims a third per- 
son has committed a tort against him, and a second 
person promises. or has before promised, to answer 
for that tort, the third person is liable, whether, in 
reality, he is guilty or innocent. Of course, if, at 
any time, the third person is proved innocent at 
law, his liability vanishes along with the plaintiff's 
claim. But we are unavoidably forced to the con- 
clusion that the third person’s liability arises always 
at the moment of the plaintiff's assertion of it. 
Thus, when A says to B, “C has forcibly taken my 
horse from me,” and B says, ‘‘ Let him go with it 
and I will be answerable,”’ B’s promise is within the 
statute as assuming a liability collateral to C’s. If 








it were not thus adjudged that C’s liability arose at 
that instant of A’s assertion, B’s promise would be 
original. So, again, if B says to A, ‘‘ Lend C your 
horse and if he injures it I will be answerable,” and 
A, having done so, returns after a day and says, ‘C 
has injured my horse to the extent of $30,” yet A 
cannot sue B as upon an original promise, for O’s 
liability arose also at the moment when B’s did — 
the moment that A claimed—and B’s liability is 
only collateral. 

This idea is similarly applicable to cases of con- 
tract. If A says to B, ‘‘C owes me $50 on con- 
tract,” and B says ‘‘throw off $25o0f your ciaim 
and I will be answerable for it.” B, if A assents, 
at once assumes a liability collateral to that of C 
which has arisen by A’s assertion, and A cannot 
su B on the ground that C never was really liable 
to him and therefore B assumed an original obliga- 
tion, because — laying aside the idea of mistake or 
fraud — C’s liability to be sued arose as soon as A 
made claim of it, and C’s liability continues until a 
competent court annuls it; for no one, says the 
court, has power to annul it— unless A makes dis- 
claimer. 

So we find, to repeat, that the liability of the 
person promised for must be judged to arise when 
But the col- 
lateral liability of the promisor arises only at the 
time indicated in the promise; and this is usually 
immediately subsequent to the performance of the 
consideration for, or the occurrence of the condi- 
tions named in, the promise, This time, from the 
very nature of a guarantee promise, cannot be prior 
to the time of the arising of the liability of the third 
person -— but may be in any subsequent. 


the promisee first claims against him. 


There isone matter of silent differentiation be- 
tween promises to answer for the debt, and those to 
answer for the tort, of another. It is the question 
A promise and its consideration 
form an executory contract, and if there is no con- 
sideration, or it fails, there isno contract. Promises 
to answer for the liability of another are no excep- 
tion to this rule. With them the consideration is 
such an important point, that it has much bearing 
upon their common division and classification. 
Chancellor Kent divided promises to answer for the 
debt of another into three classes—the last of 
which, however, is no longer qualified as he made 
it. The first class consists of those ‘‘ cases in which 
the promise is collateral to the principal contract, 
but is made at the same time, and becomes an 
essential ground of the credit given to the principal 
or direct debtor. Here is not, nor need be, any 
other consideration than that moving between the 
creditor and the original debtor.” 


of consideration. 


Now, in cases of tort, there is no such class as 
this. For the promisee gives no credit to the com- 
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mitter of the tort, and cannot allow him to commit 
it because of the promisor’s assumed liability. 

The second class consists of those ‘‘cases in 
which the collateral undertaking is subsequent to 
the creation of the debt, and was not the induce- 
ment to it, though the subsisting liability is the 
ground of the promise, without any distinct and 
unconnected inducement. Here be 


must some 


further consideration shown, having an immediate | 


respect to such liability, for the consideration for 
the original debt will not attach to this subsequent 
promise.” Both this class and the first are within 
the statute. This class is an important one in the 
field of torts, though the definition must be some- 
what altered. 
undertaking is subsequent to the arising of the 
third person’s liability, and that subsisting liability 
is the ground of the promise, without any distinct 
and unconnected inducement. Here also the con- 
sideration for the promise is some new and further 
advantage in respect to such liability, moving to 
the third person. An example is where A claims © 
has injured him and B says, ‘‘ Pon’t sue C fora 
month, and I will be answerable.” 

The “ the 
promise to pay the debt of another arises out of 
some new and original consideration of benefit or 
harm moving between the newly contracting par- 
ties.” This class, said Judge Kent, is without the 
statute But there he has been overruled. In late 
years the courts have questioned this *‘dictum,” 
and finally revolted against it; until now there is a 
large number of cases reported in opposition, lead 
by such opinions as those in Maule v. Bucknell, 50 
Pa. State, 39, and Cross vy. Richardson, 30 Vt. 647. 
To cite Brandt on Suretyship: ‘‘ When the consid- 
eration passes between the surety, or guarantor, and 
creditor, the promise will be in the statute or not 
according to circumstances. * * * In determin- 
ing whether any particular case is within or without 
the statute, the true question is, ‘ What is the prom- 
ise?’ not ‘What is the consideration ?’” It de- 
pends entirely, therefore, on whether or not the 
words of the promise appear to assume an original 
or collateral liability. This class exists also in cases 
in tort, and the same rule as to its being within the 
statute must apply. Whenever it is quite clear, from 
the words of the promise, that the promisor meant 
to assume a collateral liability, despite the newness 
of the consideration, it will be within the statute; 
and whenever it is not thus clear, it must be held a 
promise assuming primary liability and without the 
statute. 


third class consists of cases where 


But there is another class of cases of liability on 
tort which is not indicated by these classes in debt- 
It is paralleled by one kind of cases of liability on 
contract, which is not specifically noticed in Chan- 





| away, I will see you paid.” 


In most cases of tort the collateral | 





cellor Kent’s enumeration, but must be held in- 
cluded in his first class. The latter is that kind of 
cases where, at the time of the promise, the third 
person is not indebted to the promisee, but the 
promisor contemplates a future contract between 
those persons by which the third person will be- 
come primarily liable, and the promisor’s word that 
at that time he will become secondarily liable is 
the essential ground of the credit to be given to the 
third person. For example, B says to A, ‘‘If you 
will deliver groceries to C next month while I am 
This kind of cases in 
contract is paralleled in cases in tort; as where B 
says, ‘‘Lend C your horse, and if he injures it, | 
will be answerable.” We will define this sort more 
exactly; placing it first in the classification which fol- 
lows. Now, according to the simplest meaning of 
the words of the statute, every special promise to 
answer for the debt, default or miscarriage of an- 


other is within the statute, no matter of what char- 
acter it is, 
oral assumption of collateral liability the statute is 


nor for what consideration. To every 
a defense; and so is want of good and sufficient 
But certain kinds of consideration 
are ipso facto insufficient, and a full defense. We 
will, therefore, in attempting to classify promises 


consideration. 


to answer for the tort of another, enumerate only 
those to which the statute is the only defense. 
These are as follows: 

1. The first class consists of those cases where the 
liability of the third person has not accrued at the 
time when the promise is made, but is contemplated 
by the promisor as existing in the future, and is the 
ground of the promise; and the consideration is 
something moving from the promisee to the third 
person, and having respect to the matter in which 
the latter’s liability may arise. Example (as stated): 
B says to A, 
it, I will be answerable.’ 


‘*Lend C your horse, and if he injures 

2. The second class consists of those cases where 
the liability of the third person has already ac- 
crued at the time of the promise, and is the ground 
of the promise; and the consideration is some ad- 
vantage moving from the promisee to the third per- 
son and having an immediate respect to the latter's 
Example: <A 
has injured his field, and B says, ‘* Don’t sue him, 


subsisting liability. claims that C 
and I will be answerable.” 

3. The third class consists of those cases where 
the liability of the third person has not yet accrued 
at the time of the promise, the promise is clearly an 
assumption of collateral liability, and the considera- 
tion is some new advantage having no respect to the 
liability of the third person, moving from the prom- 
isee to the promisor. Example: B says to A, 
‘*Give me $10 and I will stand surety if C injures 
you.” 
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4, The fourth class consists of those cases where | consideration moves to the third person, but has no 


the liability of the third person has already accrued | respect to his liability. As where B says to A, ‘‘If 


at the time of the promise, the promise is clearly an 
assumption of collateral liability, and the consider- 
ation is some new advantage having no respect to 
the liability of the third person, moving from the 
promisee to the promisor. Example: B says to A. 
‘Give me $10 and [ will guarantee the payment of 
the damages which you now claim against C.” 

In the last two classes the promise, as stated, 
must be ‘‘ clearly an assumption of collateral liabil- 
ity; but in the first two classes, the promise need 
not be this clear assumption; for the consideration 
alone will make it collateral. For when a man 
makes a promise intended on its face to bind him 
as pricipal for the tort of another, if the considera- 
tion moves to the third person and has respect to 
the liability of the third person, the courts have 
held that the promisor assumes only a collateral re- 
Thus in Kirkham v. Marter the de- 
fendant promised the plaintiff that if he would not 
sue the third person, he would pay him a sum to be 


sponsibility. 


agreed upon between himself (defendant) and one 
A. B. This was held a promise which assumed a 
collateral liability—though it was to pay directly a 
stipulated sum. The consideration brought it 
within the statute. Also in Combs v. Harshaw, 
Harshaw promised that if Combs would refrain 
from suing the third person, he would pay Combs a 
price to be agreed upon. And this was held an as- 
So in the first and 
second classes it is really the consideration which 
decides that the promise is collateral; and the prom- 


sumption of collateral liability. 


isor’s word that he will pay as principal a certain 
sum creates only a collateral liability to the extent 
of that sum; and this can be avoided by pleading 
the statute. 


Now let us notice briefly those kind of cases, be- 
fore mentioned, which are fully within the statute 
—since they are oral assumptions of collateral lia- 
bility—but whose considerations are ipso facto in- 
sufficient, and can, therefore, be set up in full 
defence to the enforcement of the promise, as well 
as can the statute. One kind consists of those cases 
where the consideration moves to the promisor, but 
has respect to the liability of the third person. Here 
always it will be found insutticient to support the 
promise, unless either the promisor has been inde- 
pendently liable in the same matter before hand, or 
the engagement of the promisee is to convey to the 
promisor securities for the liability of the third per- 
son. In the former instance the promisor being 
already primarily liable, his promise to become sec- 
ondarily is uf no account; in the latter the courts 
will treat the contract between promisor and prom- 
isee as a sale. 

Another kind consists of those cases where the 





you will lend C your horse I will be answerable if 
he slanders you.” Where the advantage moving to 
the third person jas respect to his liability, it is 
supposed to indirectly benefit the promisor sub- 
stantially enough to constitute a consideration. But 
where, as in this case, it has no respect to the third 
person's liability, there is not even an indirect means 
of its reaching the promisor to his benefit, and con- 
stituting a consideration. 

The last kind of guaranty promises is found 
wliere the consideration moves to both promisor and 
third person, the same sort of consideration to both, 
or a different sort toeach. But it may be laid down 
where the consideration so moves, that there is no 
contract which would be enforcible, without regard 
to the statute, unless either that moving tothe third 
person has reference to his liability, or that moving 
to the promisor is independent of the third person’s 
liability. Then there is sufficient consideration; 
but in the former instance the promise would be of 
classes one or two; in the latter instance, of classes 
three or four. 

It may here be stated that by statute in England, 
and mostly by the courts in this country, it has been 
decided, that the writing which will take a promise 
out of the Statute of Frands need never express the 
consideration. 

But now, looking back for a moment, we find 
that we have seen: 

ist. That a special promise to answer for the 
debt, default or miscarriage of another is a special 
promise to guarantee the debt or civil liability of 
another arising in any manner, out of tort as well as 
out of contract. 

2nd. That this liability of the third person may 
accrue at any time, in the past, in the future, upon 
condition or contingency. 

8rd. That this liability of the third person 
must be deemed to have accrued at the moment 
when the promisee first claims against him. 

4th. That the collateral liability assumed by 
the promisor must be deemed to accrue at the time, 
exact or contingent, indicated in the promise, notic- 
ing that it cannot accrue prior to the existence of 
the liability of the third person, and be collateral. 

5th. That the promise must have a consideration 
which is valid and sufficient, to be enforcible if it 
be in writing, or the statute be not pleaded. 

6th. That promises to answer for the tort of an- 
other may be classified with reference to the con- 
sideration and to the time of accruing of the third 
person’s liability. 

7th. That when the consideration moves to the 
third person and has respect to his liability, prom- 
ises assuming primarily liability therein are 
adjudged collateral and within the statutes. 
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8th. That when the consideration moves in cer- 
tain ways with certain characteristics, it is insufli- 
cient ipso facto, and may be set up as a good 
defense against the enforcement of the promise 
without pleading the statute. 

And now, having seen these limitations and 
principles which apply more particularly to promises 
to answer for the tort of another, let us set down 
the remaining principles which govern all cases of 
oral assumption of collateral liability in general. 
Some of them have yet been practically applied 
only to cases of liability on contract. but when 
cases arise in tort presenting the same conditions, 
they will be applied in the very same manner. For 
every regulation which should govern all cases of 
promises to answer for the liability of another, cer- 
tainly governs cases in which that liability arises 
from tort. So, continuing the enumeration which 
we have just left, and refraining from citing cases 
to support all of the principles on the ground that 
they are thoroughly established, we must further 
see, that: 

9th. If the person for whose benefit the promise 
is made be liable at all, the promise is within the 
stat-ute. 

10th. The liability of that third person must be 
such as is capable, to all appearances, of being en- 
forced against him primarily by the promisee in a 
suit at law. Therefore promises to answer for the 
liability of persons against whom judgment cannot 
be taken, such as (with exceptions) insane persons 
and infants, are original, and can be enforced pri- 
marily against the promisor if the consideration be 
valid and sufficient. 

11th. There must be no liability on the part of 
the promisor save such as arises from his express 
promise. 

12th. The liability of the third person must be a 
continuing liability. Wherefore if it is extinguished 
or novated by the contract of guaranty, the promisor 
is assuming an original liability. ; 

13th. The promise must be made to the person 
who will be entitled to enforce the promisor's lia- 
bility to whom the third person is, or is to become, 
liable. 

14th. It must not appear from the transaction 
that the liability of the third person is to be 
answered for out of his own property. 

15th. A promise of indemnity is within the 
statute only when it is a promise to indemnify the 
promisee* for his losses (arising out of contract or 
tort) caused by such certain acts of a certain third 
party as will render the third party primarily liable 
therefor to the promises. 

(This question of indemnity has been much de- 
bated, and with confusion. Formerly it was gener- 





ally held that all such promises were without the 
statute, and that was because they are usually made 
to indemnify the promisee for the consequences of 
his own acts, or indefinite acts, or definite acts of 
But now it is acknowledged that 
a certain kind of promises of indemnity is within 


indefinite people. 


the statute, which is that enumerated. Z. g., where 
an attorney required a party to execute to a sheriff 
a bail bond in a civil case for his client, and prom- 
ised to indemnify him for so doing, the promise was 
held within the statute: Green v. Cresswell, 2 Perry 
and Dav. 430; and where there was a promise to in- 
demnify another against loss or damage in becoming 
surety for a third person in an undertaking of re- 
plevin, it was held within the statute: Easter v. 
White, 12 Ohio State 219. In the latter case the 
court laid down exactly the true doctrine: — ‘‘If, 
therefore, the third person against whose debt, 
default or miscarriage the promise of indemnity is 
made, would himself be legally liable to pay the 
promisee such debt or damage, the promise of in- 
demnity is to be regarded as collateral to his liabi- 
lity as principal, and within the statute.’’) 

16th. The agreement made between the promisor 
and the promisee must not amount to a sale by the 
latter to the former either of any security for the 
liability of the third person, or the liability itself. 
But the fact that the promisee, as a consideration, 
relinquishes a lien which does not inure to the 
benefit of the promisor, does not take the promise 
out of the statute. 

17th. If the promisor becomes secondarily liable 
to the promisee because he has made false repre- 
sentations to him, in reliance upon which the prom- 
isee has so acted, or come into such a position, that 
he suffers loss ex contractu or ex delicto from a third 


person, this guaranty of the promisor is not within 


the statute because it is implied by law. 

18th. If a person, having promised to answer for 
the liability of another, on the failure of the prom- 
the third person verbally 
acknowledges his then direct liability, it must be 
(Wilson v. Marshall, 


isee to collect from 
held a waiver of the statute. 
15 Irish Common Law. Rep. 466.) 

19th. A promise to answer for a specified portion 
of the liability of another is within the statute, and 
so it is where the condition is annexed that it shall 
be, if paid, in satisfaction of the whole. 

20th. If the Statute of Frauds be satisfied once, 
So that if the original promise was in 
writing, a verbal subsequent promise will take it out 
of the Statute of Limitations. (Gibbons v. McCar- 
land, 1 Barn. & Ald. 600.) 

Rocuester, N. Y. 

Egerton R. WILLIAMS, JR. 


it is enough. 








THE ALBANY LAW JOURNAL. 


175 











Notes of Amevican Decisions. 

CORPORATION—EXECUTION OF INSTRUMENT—COR- 
PORATE SEAL.—An instrument averring that the 
parties had set their hands and seals thereto, with 
an attesting clause alleging that a corporation party 
thereto had signed, sealed and delivered it in the 
presence of two witnesses, who signed their names 
thereto, sufficiently avers, as against a demurrer, 
that the seal attached in behalf of the corporation 
was its common or corporate seal. (Jacksonville, 
M. P. Ry. & Nav. Co. v. Hooper [U. S. S. C.], 16 
8. C. Rep. 379.) 


EVIDENCE — PAROL EVIDENCE — CONTEMPORANE- 
ous WRITING. — Where parties make an agreement 
partly in writing and partly by parol, and do not 
profess to reduce the entire contract to writing, but 
only a certain part thereof, it is competent to show 
by parol evidence the entire contract; but the oral 
agreement must be consistent with and must not 
contradict the stipulations of the written contract. 
(Harman v. Harman, [U. 8. C. C. of App.] 70 Fed. 
Rep. 894.) 


FEDERAL courts —-Crrcurr CourT —JURISDIC- 
TIONAL AMOUNT.—A Circuit Court may take cogni- 
zance of a controversy in which the United States 
are plaintiffs or petitioners, or of a controversy be- 
tween citizens of the same State claiming lands un- 
der grants of different States, without regard to the 
amount involved. (United States v. Sayward [U. 
S. S. C.], 16 S. C. Rep. 371.) 


FEDERAL COURTS — REVIEW ON APPEAL — Cir- 
curr Courr.— The fact that, in an equity proceed- 
ing in the Circuit Court, a demurrer to the petition 
on the ground that a proper and final decree had 
been made, adjudicating all the issues in the cause, 
and that the court had no power or jurisdiction to 
grant the petitioners relief, was sustained, does not 
so clearly show that the jurisdiction of the Circuit 
Court was in issue as to dispense with the necessity 
of a certificate to that effect to the Supreme Court, 
as required by act March 3, 1891, section 5. (Van 
Wagenen v. Sewall, [U. S. S. C.J], 16 S. C. Rep. 
370.) 


FEDERAL OFFENSE — POWERS OF UniTED STATES 
COMMISSIONER. — United States commissioners have 
no judicial power to hear and determine any mat- 
ter. Their duties are those of examining magis- 
trates, and upon the examination of a person accused 
of crime they have only to determine whether there 
is probable cause to believe that an offense was 
committed by the defendant, and have no authority 
to pass upon the credibility of testimony, or to find 
any fact. (United States v. Hughes, U.S, D. C. [S. 
Car.], 70 Fed. Rep. 972.) 





Aotes of English Cases|——™ 


ADMINISTRATION.— By his will, dated in August, 
1890, a testator, who died in December, 1890, de- 
vised and bequeathed his residuary real and per- 
sonal estate to trustees upon trust for sale and con- 
version, and to pay the income to his wife during 
her widowhood, and he directed the corpus to be 
held upon trust for his nephews and nieces. The 
will contained a power to postpone the sale and 
conversion, and a declaration that all income pro- 
duced from the estate in its actual condition for 
the time being, whether consisting of property or 
investments of an authorized or unauthorized de- 
scription, and whether of a wasting or permanent 
character, should be applicable as income under the 
will, no part thereof being in any event liable to 


be retained as capital. Then followed this proviso: 


‘*But no property not actually producing income 
which shall form part of my estate shall be treated 
as producing income, or as entitling any part to the 


” 


receipt of income. 

A debt was due to the testator at the time of his 
death, of which the trustees could not obtain pay- 
ment, and they therefore took from the debtor as 
security for it, and interest, a third mortgage upon 
certain policies of assurance on his life. The 
debtor died in the lifetime of the tenant for life 
without having ever paid any interest on the mort- 
gage. After payment of the prior charges the 
trustees received out of the policy moneys a sum 
which was less than the amount of the principal due 
to the testator’s estate. 

Held, that the sum received by the trustees rep- 
resented arrears of interest as well as principal, and 
that, according to the well settled rule of the court, 
it must be apportioned between the tenant for life 
and the remaindermen, the proviso in the will re- 
lating to property not actually producing income 
not being applicable. (Ct. of App., Re Hubbuck; 
Hart v. Stone, 73 L. T. 739.) 


LANDLORD AND TENANT.—In February, 1895, the 
plaintiff took from the defendant for a term of three 
years, determinable by her after the first year by a 
month’s notice, five rooms, being Flat 21, in a build- 
ing known as Oxford Mansions, Marylebone. The 
agreement, which was ona printed form, used in fact 
for all the flats which were let, provided that the 
tenant should not carry on any business in the rooms 
demised, nor use them for any purpose other than 
dwelling-rooms; and should observe a number of 
regulations thereto annexed, which provided for the 
use of the lift and other matters, showing that the 
building was intended to be used for residential 
flats. The defendant had begun extensive structural 
alterations for the purpose of turning the greater 
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part of the building into a fashionable club. He 
did not propose to interfere with the plaintiff's flat 
or access thereto, The plaintiff brought an action 
to restrain the alterations. 

Held, that the plaintiff was entitled to have the 
general character of the building preserved, and the 
defendant must be restrained from using the build- 


ing for any other purpose other than residential | 


flats, and from making any alteration therein with 
a view to such use. (Chan. Div., Hudson v. Cripps, 
73 L. T. 741.) 


INLAND REVENUE— PROBATE DuTY.— A _ testa- 
tor died in this country possessed of securities 
for certain shares in railways in the United 
States of America. These secureties certiti- 
cates issued to and held by the shareholders certify- 


were 


number of shares specified therein, and upon every 
certificate there was endorsed a form of transfer and 
power of attorney in blank, and when the endorsed 
transfer had been duly executed by the registered 
owner, the name of the transferee being left in 
blank, delivery of the certificate by him, with intent 
to transfer, transmits his title to the shares, and the 
transferee can transfer his interest by handing the 
certificate to another. These certificates 
England at the testator’s death, and were market- 
and thie 


were in 


able as securities for the shares, whoie 
beneficial interest in the same belonged to the 
testator and passed under his will as part of his 
personal estate. 

Held, that probate duty was payable in respect 
of these securities, inasmuch as they were documents 
of value in this country in the hands of the execu- 
tors, which documents vouched and were necessary 
for vouching the title to the shares, and were such 
that their delivery in this country transferred to the 
transferee all the transferor’s rights therein. (Stern 
et al. v. The Queen, Q. B. Div. 73, L. T. 752.) 


Hew Books and New Editions. 


An INDEX OF THE ConneEcTICUT Reports. Kirby 
to volume LXIII, inclusive. By James P. An- 
drews and George B. Fowler of the Connecticut 
bar. 

The arrangement of this index-digest is most 
satisfactory, and the table of cases cited, dis- 
tinguished or overruled makes it most complete 


Published by Banks & Brothers, New York and_ 


Albany. 


A Manuva or Evementary Law. By William 
P. Fishback, Dean of the Indiana Law School. 


principles of law, including International Law, 
Written Laws, Unwritten Laws, Rights, Property 


| in General, Real Property, Incorporeal Property, 


' 


Feudal System, Ancient Tenures, Modern Tenures, 
Title to Real Property, How Acquired, Personal 
Property, Decedents’ Estates, Contract in General, 
Parties to Contracts, Particular Contracts, Negoti- 
able Instruments, Contracts of Insurance, Consid- 
eration, Statute of Frauds, Corporations, Security 
of the Person, Assault and Battery, False Imprison- 
ment, Malicious Prosecution, Defamation, Injuries 
to Civil and Political Fraud, Nuisance, 
Negligence, Animals, Husband and Wife, Parent 
and Child, Ward, Master and Ser 
vant, Wrongs to Incorporeal Property, Wrongs to 


Rights, 
Guardian and 


Personal Property, Wrongs to Real Property, Courts 


: / in General, Civil Procedure, Equity and Proceed- 
ing that the person named therein is entitled to the | 


| fendant was denied, but no exception taken. 


| unanimously. 


ings in Equity, Admiralty Law and Procedure, 
Extraordinary Remedies and Special Proceedings, 
Criminal Law, Criminal Offenses, and Criminal 

Procedure. 
Published by The Bowen-Merrill Company In- 
dianapolis and Kansas City. 
+ 


Correspondence. 





Editor Albany Law Journal: 

[ have a case that strongly illustrates the necessity 
of further restrictions upon the right of appeal to 
Court of Appeals. Plaintiff recovered damages for 
an assault; motion for nonsuit at close of plaintiff's 


evidence was denied and exception taken; motion 


| at close of the case for direction of verdict for de- 


No 
exception to judge's charge, and no requests to 
charge. Judgment and order denying motion for 
new trial were affirmed by the Appellate Division 
Now defendant appeals to Court of 
Appeals, and there is not the least chance of ob- 
Now should 


remedy to dismiss this appeal? 


taining a reversal. there not be some 
Must I be delayed 
for a couple of years?) The only questions of law 
are the exceptions to the admission or exclusion of 
evidence, which the court below determined were 
either not well taken or did not, or could not, have 
affected the verdict either or the other. 


one wW ay 


| The court held that the evidence admitted was suf- 


ficient to sustain the verdict, and so far the decision 


is conclusive, and it necessarily determined that the 


} exceptions to matters of evidence were of an imma- 


terix! cliaracter. As in every case you will find ex- 
ceptions to evidence, I can’t see how the calendar 


of the Court of Appeals can be prevented from 


| being overloaded, if such appeals are allowed merely 


| to determine the validity of the exceptions, 


This work seems to be an admirable book with | 
short and concise statements of the most general 


how- 


ever frivolous they may be. 
REFORM. 
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Current LZopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBpany Law JOURNAL, 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THz ALBANY Law 
JouRNAL CoMPANy.] 


|" is plain that the recent decision of the 
Court of Appeals of this State construing 


the provisions of the revised Constitution in re- 
spect to appointments to the civil service is 
very generally misunderstood. ‘This is appar- 
ent from newspaper comments, and also from 
discussions in societies and clubs professing a 
particular interest in civil service reform. 
Much that has been said on the subject would 
indicate that the Court of Appeals had pro- 
mulgated some novel and startling doctrine of 
law which was to revolutionize the State so far 
as appointments are concerned; whereas, in 
fact, it has simply decided that the existing 
statute relating to examination for appoint- 
ments to office has been extended by the Con- 
stitution so as to apply to appointments by the 
State superintendent of public works. 

books for 


This law has been on the statute 


years. It was enacted in 1883, and amended 
materially in 1894, and is commonly known as 
the Civil Service law. It prescribes examina- 
tions for appointments to various classes in the 
civil service, and prohibits the State comp- 
troller from paying any officer, clerk or other 
person in either of those classes, unless upon a 
certificate showing that he has been lawfully 
appointed under the rules and regulations of 
the civil service commissioners. In form, as it 
existed before the new Constitution, the statute 
was broad enough to include places in the State 
department of public works. 

In 1888, however, the Court of Appeals held 
that the Civil Service law had no application 
to the subordinates of the superintendent of 
public works. This was under the Constitu- 
tion of 1846, which contained no such provi- 
sion as the Constitution of 1894, requiring ap- 


pointments to be made according to merit 





1846, on the other hand, expressly conferred 
upon the superintendent of public works the 
power to employ, suspend, and remove persons 
engaged in the care and management of the 
canals. This constitutional grant of power was 
of higher authority than any mere legislative en- 
actment, such as the Civil Service law, and the 
judges of the Court of Appeals unanimously 
agreed that the superintendent of public works 
could not be restricted in his selection of sub- 
ordinates by the operation of that statute at 
that time. 

But the condition of things is now very dif- 
ferent. The Constitution itself (as revised in 
1894), being the highest law, now provides a rule 
in respect to appointments similar to that which 
then existed only by virtue of astatute. Hence 
the rule has become broad enough to reach the 
superintendent of public works and control 
him in the exercise of the appointing power. 
Hereafter, in making appointments, he must 
the Civil 


amended and in force when the appointments 


obey Service law of 1883, as 
are made. 

Such is the substance of the decision of the 
Court of Appeals in the case of the People 
against Roberts, which has lately attracted so 
much attention. It simply upholds the pre- 
existing statute law governing appointments in 
the civil service of the State. The court does 
that 


altered the terms of that law in any respect, but 


not declare the new Constitution has 
it holds that the law has been extended in its 
range so as to govern the action of a public 
officer who was formerly free to choose his 
subordinates without reference to its provisions. 
“Tt it evident from the language of the new 
provision of the Constitution,” 
O’Brien, 


opinion, “and from the debates in the Conven- 


says Judge 
Denis who writes the prevailing 
tion which followed its introduction into that 
body, that it was framed and adopted with 
reference to existing laws, which were intended 
to give it immediate practical operation. So 
that,” he continues, “in adopting the new Con- 
stitution, the people, in their original capacity, 
decreed that thereafter all the departments of 
the government should be brought within the 
operation of existing laws on the subject of ap- 


and fitness, to be ascertained, so far as practica- | pointments.’ 


by examinations, ‘The Constitution of 


Vor. 538 — No. 12. 


This decision, as we understand it, is equiva- 
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lent to saying to all appointing officers some- 
thing like this: “In making appointments you 
must obey the Civil Service law, and the rules 
and regulations established under it. If they 
require a competitive examination, you must 
exact it. If they permit a pass examination, 
you may permit it. If they allow some places 
to be filled without any examination (such as 
confidential clerkships and posts of like char- 
acter), you may appoint to those posts without 
having the appointee examined. In other words 
you are to take the judgment of the Legislature 
as expressed in the Civil Service law, or that of 
the Civil Service commissioners as expressed in 
the rules and regulations under that law, as to 
those cases in which you must insist upon com- 
petitive examinations, those cases in which you 
can be content with non competitive examina- 
tions, and those in which you may dispense with 
examinetions altogether. For the present at 
least you are to regard the Legislature and the 
civil service commissioners as the judges of 
what is practicable in this respect under the 
new Constitution.” 

In this case on which we are commenting, 
People ex rel. McClelland v. Roberts, Comp- 
troller, 148 N. Y. 360, it is particularly worthy 
of notice that the Court of Appeals decide 
that the Constitutional provision does not con- 
template the enactment of appropriate laws to 
carry it into effect. This view of the Constitu- 
tion seems to be the one which most lawyers 
have held, and some members of the Constitu- 
tional Convention also thought that such was 
the effect of their work in this matter, but it is 
clear that the idea was simply to make civil 
service examinations generally necessary to all 
parts of the State service. Another point which 
is noticeable, is that part of the decision which 
holds that statutes framed in general terms ap- 
ply to new cases which arise from time to time 
that fall within their general scope and policy. 

How delightful it is to reflect, in consider- 
ing this last holding, that our courts will amply 
protect us from the stupidity as well as from 
the cunning of our annual crop of statesmen. 

Despite the number of cases which have 
been decided on the subject of civil service it 
seems necessary, from time to time, to correct 
the impressions of laymen as to the scope and 
nature of our present Constitutional provi- 
sion. 





There has been considerable discussion of 
the Raines liquor tax bill, and many requests 
have been made that we should comment 
whether the bill is a “special city law.” 

This bill is a “special city law,” and unde: 
Article XII, section 2, of the Constitution, 
should go to the mayors and common councils 
of the different cities for public hearings, and 
for the approval or disapproval of said mayors 
and cbmmon councils, (1) because said bill 
fixed license taxes which are not uniform on 
cities of the same class, and (2) because said 
act does not fix license taxes on all cities of the 
third class. 

Under Article XII, section 2, of the Constitu- 
The 


first class includes all cities having a population 


tion, cities are divided into three classes. 


of 250,000 or more; the second class includes 
all cities having a population of more than 


50,000 and less than 250.000; the third class 


includes all cities having a population less than 
50,000, or all other cities not above enumerated. 
In this division it will be noticed that cities of 
the first class are only New York, Brooklyn and 
Buffalo; that cities of the second class include 
Albany, Rochester, Syracuse and Troy; and 
that cities of the third class include all other 
cities, and particularly the cities of Hudson, 
Little Falls and Olean, which have populations 
of less than 10,000 inhabitants. Under section 
11 of the Raines’ bill licenses are divided into 
four classes, the first three of which are perti- 
nent and apply to cities, namely, those in sub- 
division one, which might properly be termed 
saloon-keeper licenses, and which include all 
hotel licenses, restaurant licenses, etc. ; sub- 
division two which deals with the 
storekeepers licenses, and 


so-called 


subdivision three 


which provides for the pharmacists or druggists 
licenses. 

For cities of the first class the tax for saloon 
licenses is graded, the amount being in New 
York $800, in Brooklyn $650, and in Buffalo 
$500. 

In subdivision two, licenses for storekeepers 
are graded, being in New York at $500, in 
Brooklyn at $400, and in Buffalo at $300; while 
under subdivision three, pharmacists’ licenses 
are graded, being in New York at 
Brooklyn at $75, and in Buffalo at $50. 

This is because cities, under the Raines bill, 
are not divided according to population as they 


$100, 
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are under the Constitution. They are graded 
into the following classes : 

(1) Cities having a population of over 
1,500,000. 

(2) Cities having a population of more than 
500,000 and less than 1,500,000. 

(3) Cities having less than 500,000 and more 
than 50,000. 

(4) City or village having a population of 
less than 50,000 and more than 10,000. 

(5) Cities or villages having less than 10,000 
and more than 5,000. 

(6) Towns of less than 5,000 and more than 
1,200. 

(7) Any other place. 


aa ° * 8 . . . ee 
rhis division is true in regard to subdivi- 


sions one and three of section 11, but in sub- 
division two it must be noticed that as there is 
no provision for cities of less than 10,000 or 
more than 5,000, the law applies only to towns 
having such population. 

The bill is a “special city law” in cities of 
the first-class because each of the said cities is 
taxed a different amount for each of the differ- 
ent kinds of licenses, even though under the 
Constitution they are all known as cities of the 
first class. This brings them within the pro- 
vision of the Constitution which defines “ spe- 
cial city laws” as follows: “Special city laws 
are those which relate to a single city or to less 
than all the cities of a class.” Obviously each 
provision of the Raines’ bill fixing a different 
tax in each of the cities of the same class makes 
the whole bill a “special city law” in so much 
as said provision of the law does not relate to all 
cities of one or more classes. 

Again, it will be noticed that under the 
Raines’ bill the city of Buffalo, which is a city 
of the first class, is taxed the same amount as 
cities of the second class which have been 
enumerated, and therefore the billis a “ special 
city law” so far as it does not relate to all the 
cities of one or more classes, but only relates so 
far as the amount of taxes is cuacerned to one 
city of the first class, namely Buffalo, and to all 
the cities of the second class which have been 
enumerated. 

But even if this Raines bill may be consid- 
ered a general city law because it fixes a tax, 
though not uniformly, on all cities of the first 
class and of cities of the second class, yet it is a 





special city law because under subdivision 2 of 


section 11 it does not fix any tax for all the 
cities of the third class and there is omitted 
from its provisions the cities of Hudson, Little 
Falls, and Olean, which are cities having a 
population of less than 10,000 and which are 
also cities of the third class. Subdivision 2 of 
section 11 only provides for licenses in towns of 
less than 10,000 and more than 5,000 inhabi- 
tants. These three cities are therefore omitted 
from the provisions of section 11, subdivision 2. 
Therefore, under the Constitution it is plain 


“special city law” be- 


that the Raines bill is a 
cause it does relate “to less than all the cities 
of a class.”’ 

If these facts and this construction of the 
Constitution is true, the Raines bill is a “ spe- 
cial city law”’ and should be submitted to the 
mayors and common councils of all the cities 
under the provisions of the Constitution, other- 
wise if signed by the Governor it would be 
unconstitutional. Section 44 of the Raines 
bill also provides that the provisions of any 
special or local law, grant or charter in conflict 
with the act are repealed and annulled. Any 
law repealing a special city law, naturally par- 
takes of the same nature and has within it the 
same special characteristics. Also such a law 
repealing or annulling a city charter or any part 
thereof, and several such cases have come to 
our attention, must, as a matter of course, have 
the characteristics of a ‘‘ special city law.” 

If the provisions of the Constitution are to 
have any effect given them and if we are to con- 
sider the principle of home rule as it appears in 
Art XII, section 2, this bill should be certainly 
submitted to the mayors and common councils 
of the different cities for their municipal action 
as given and defined in our Constitution. 


A somewhat amusing situation exists as to the 
status of narcotic instruction law repeal in the 
Legislature. Several propositions bearing upon 
the subject are pending. One of them pro- 
poses the repeal outright of last year’s ridicu- 
lous statute. Another, a modification of the 
1895 law, correcting some of its harsher and 
worse features, was introduced and backed by 
the educators and the department of public 
instruction. A third, known as the substitute 
law, was the fruit of an alleged understanding 
between the educators and the friends of the. 
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Ainsworth law, but has since been repudiated 
as no compromise whatever by the educators. 

In this situation it seems probable that no 
change of the existing law will be made this 
year. 


! 
| 
| 


The Utica Observer is 
known in the United States for its high tone 


tive of the libel suit. 


| and the fairness and conservatism of its utter- 


The assembly committee on public edu- | 


cation has reported the substitute bill with its | 


alleged compromise. The senate committee on 
public education has reported the Malby bill 
modifying the 1895 law. Of the reasons for so 


doing, the chairman of the committee says: 


“The law of 1895 is opposed by the educational | 


authorities of New York city and 
people who serve without compensation, whose 
character is the highest, and who deeply re- 


srooklyn, |! 


ances. Its news department is carefully edited, 
and while bright and newsy, is devoid of sensa- 
Yet it is 
repeatedly the defendant in libel suits, which, 


tionalism or indecency of any sort. 


we are glad to add, are uniformly decided in its 
favor. 

Within the past two week two more of these 
lible suits against the Utica Observer have been 


concluded and a verdict reached. Inthe Tyn- 


| dale Palmer suit, damages of $25,000 were 


sent the absurd provisions of last year’s law, | 


especially in fixing a curriculum. In this they 


are sustained by the superintendents of nearly 


asked. ‘The jury found that the plaintiff had 


been damaged twenty-five dollars worth. In 


| the De Freitas case the jury found for the de- 


every city in the State, by the State superin- | 


tendent of public instruction and by leading | 


We believe the 
Malby bill sacrifices nothing of the abstract 


educators almost to a man. 


principle of temperance instruction and that it 
is a desirable modification of last year’s law. 
As for the substitute measure, even Mrs. Mary 
H. Hunt herself says it is no compromise, but 
embodies all that is cared about in last year’s 


law. If we are going to report anything and 


try to pass anything there is no need of making | be at the mercy of the present law, dependent 


ourselves ridiculous by practically re-enacting 
the 1895 law.” 


This then is the situation. The executive 


fendant, that there was no cause of action. 
These cases are of the commutation order, a 
great many newspapers having been sued for 


| the same alleged libel, which consisted in pub- 


lishing an item in the telegraphic news service 


| furnished to them all in common. 


What must be the popular opinion of libel 


| suits resulting in this way, and what the popu- 


|lar opinion of a Legislature that makes no 


~ 


départment having committed itself last year | 
| 


to the absurd and crudely drawn Ainsworth 
bill is exerting all its power against repeal or 
In 


material modification. 


department is re-enforced by Mrs. Hunt and 


worthy a better cause. Under these conditions 


move in the direction of a libel law reform ? 


How much longer are reputable newspapers to 


upon the common sense and justice of judge 
and jury rather than reliant on the justice of 
the law ? 

Cases that result in acquittal or a merely 


nominal verdict are indeed gratifying to reput- 


| able publishers of papers other than the one at- 


this the executive | 


tacked, for all alike are liable to like attacks. 


| But it must not be forgotten that the expenses 
her literary bureau, with perseverance certainly | 


to be borne by the newspaper defendant, such 


| as the employment of counsel, are considerable. 


the educators opposed to the 1895 law would | 


probably prefer to let that law stand and _ post- 


For these the common sense of juries offers no 


| redress. 


pone for a year the irrepressible conflict for | 


repeal, than to cheapen and injure their case | 


by accepting legislation amounting to nothing. 


acting wisely. 


There ought to be a libel law such as would 
protect alike the reputable publisher and the 


| reputable citizen from the disreputable of either 
And in that position they would no doubt be | 


class. It is easy to frame a law which, sacrific- 


| ing no just right of the citizen to redress for 
Meantime the sale of text-books under the | 


Ainsworth law continues excellent, and the 


profits fully up to expectations. 

It may be all right for some parties, but it is 
“powerful hard” on the State. 

There must be something about the atmos- 
phere of the city of Utica peculiarly provoca- 


| the crying need of such a law. 


libel, would yet prevent the recurrence of frivo- 
libel 


lous suits. Evidences daily multiply of 


Where is the 
legislator whose sense of justice will move him 


to propose and push to enactment such a 


| Statute. 


It may be necessary for us to raise and train 
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legislators to appreciate fair treatment of news- 
papers and periodicals in regard to the law of 
libel; but when we achieve success we will be 
satisfied not only to have secured justice, but 
to have gained our end through a process of 
education and healthful development, which 
we fear are not always the means now most 
generally used to persuade the makers of our 
destinies. 

The recent address of Oliver A. Harker, 
Fsq., of the Illincis State Bar Association, il- 
lustrates that it is becoming more and more 
recognized each year that procedure must be 
speedily and quickly adapted to the necessities 
of the business world, and that the law will 
weigh itself down in such a way as to be of 
little use to those who resort thither for aid and 
relief of various kinds. We do not know but 
that it might be a good thing if we had the 


simplest form of stating a pleading, or better, 


no pleading at all, but merely. as in the case of 


a note, a copy of it and a demand for payment 
with interest. The number of cases that are 
reversed on appeal is very small, so small that 
it would not be an injustice to the public to 
absolutely abolish all courts of appeal, or, at 
least, to prohibit more than one appeal except 
in rare instances. We then might be able to 
go to court, present our evidence in the quick- 
est possible manner and have a determination 
of the issue within such a reasonable time that 


the person who sought the relief would ap- 


preciate its usefulness. ‘The part of the ad- 
dress we have referred to is as follows: 

Under our system of procedure, litigation in 
civil actions may be, and often is, so prolonged 
as to amount to a denial of justice. Our sys- 
tem of jurisprudence was borrowed from the 
mother country. We have, from time to time, 
undertaken to improve it. We are prone to 
look upon the English in comparison with our- 
selves as a very slow-going people, and yet an 
English plaintiff, with a good case, can rush a 


rich and influential defendant through the 


whole system of courts and out of the court of 
last resort with a rapidity that would carry away 
the breath of an American lawyer. A case, 
commenced and tried within the same month, 





sumed by a hotly-contested lawsuit in passing 
through the Circuit, Appellate and Supreme 
Courts in Illinois is three years. When a case 
reaches the highest tribunal in our land it there 
halts for a period of three years, because of the 
congested condition of the docket. 

There is no country in the civilized world 
where it takes so long to bring a man who has 
committed a crime to trial and punishment as 
in ours, and, as a rule, the more heinous the 
crime the longer the period between its com- 
With 
quash, challenges to the array, applications for 
continuance, inquests to test sanity, and the 


mission and punishment. motions to 


numerous other shifts which the genius of an 
experienced criminal lawyer may invent, how 
often do we see a good case for the State liter- 
ally worn out by delay and a bad criminal go 
unwhipped of justice. 

Most truly may it be said now, as was said 
by the late David Dudley Field, several years 
ago, in an address to the American Bar Associa- 
tion, “ Justice passes through the land on leaden 
sandals.” How the leaden sandals may be re- 
moved and justice be made “sure footed and 


swift,” is the greatest prohlem which confronts 


our profession to-day. It is not a problem 
which legislative enactment alone can solve. 
The present condition is not due to imperfect 
legislation entirely. The courts must share in 
the blame, and can do much to reform the evil. 

Judicial procedure embraces the various suc- 
cessive steps whereby a court, clothed with 
jurisdiction over a particular subject matter and 
the parties in interest, advances toa final judg- 
ment. It is regulated by methodical rules 
known to those who practice under it, and is 
the machinery put in motion for the attainment 
of justice. Lawyers are reluctant to try any 
new means which promise to accelerate the 
speed of the machinery, because they have been 
taught to respect precedent. I am of the opinion 
that an overwhelming respect for precedent has 
reduced much of the tardiness complained of. 
Proper regard for precedents is neccessary, but 


we should bear in mind that in legal procedure 


| they are only useful as aids in the attainment 


of justice, and should not be made superior to 
Of the 


the end sought to be accomplished. 


will run the course of appeal and reach judg- | judgments at law reversed by our Supreme and 


ment in the court of last resort by the end of | Appellate Courts, a majority have been reversed, 


the second month. The average time con- 


not because the judgment failed to do justice 
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between the parties, but because the trial judge, 
in ruling upon evidence or passing upon instruc- 
tions, violated some technical rule of law. 

The manner in which technical errors are 
magnified in courts of appeal cannot but have 
its influence upon the practitioner, and how 
often do we find the mode in which the con- 
troversy shall.be conducted, instead of the sub- 
stantial rights of the parties, made the fighting 
ground of the litigation. The trial judge, al- 
ways desirous of reaching justice, may brush 
aside the formalities contended for to get at 
the merits, and as a result reaches both jus- 
tice and technical reversal. The congested 
condition of the dockets of our court of appeal 
is due more to the encouragement which tech- 
nical reverses have given to dishonest and 
litigious suitors than to an increase in legiti- 
mate business. I fear we, who are members of 
those courts, have much to answer for. ‘The 
manner in which the writer of an opinion so 
often plants himself upon the principles of 
common law practice, when an appellee with a 
good case 1s sent back to the trial court, would 
warrant the conclusion that we sometimes de- 
cide either in ignorance or in defiance of the 
very liberal statute of amendments and jeofails 
by which our Legislature undertakes to make 
valid judgments which do justice, although 
irregular as to form. 

The great aim in judicial procedure is to at- 
tain justice, and where it can be seen from an 
inspection of the entire record that such has 
been accomplished, although accompanied by 
rrors and irregularities, the judgment shoulde 
be affirmed. 


case, the controlling question should be: Does 


In the review of a recordin acivil 


the judgment below do justice between the 
parties? In the review of a criminal case the 
controlling question should be: Is the defend- 
ant guilty or innocent of the charge pre- 
ferred against him? We shall have advanced a 
long stride in the direction of reform when we 
can look at every record as did Mr. Justice 
Mulkey, in Anarchist 
After conceding that errors were committed by 


the celebrated case. 
the trial court, he says in the separate opinion 
filed by him: “After having carefully ex- 
amined the record and given all the questions 
arising upon it my best thought. Iam fully 
satisfied that the conclusions reached vindicate 
the law. and do complete justice between the 
prisoners and the State.” 





The right of appeal, under existing statutes, 
is too liberal and should be curtailed. 

During my service upon the Appellate Court 
two cases have come under my observation to 
which I will call your attention as illustrating 


that proposition. Each was commenced by 


filing claim against a decedent’s estate in the 


County Court sitting in probate. There was a 
trial by jury in the County Court and an appeal 
to the Circuit Court, where there was another 
trial by jury. An appeal was prosecuted to the 
Appellate Court, and from that court to the Su- 
preme Court. The judgment of the Circuit 
Court was practically the same as that in the 
County Court in each case. In each case the 
Appellate Court affirmed the judgment of the 
Circuit Court, and in each the Supreme Court 
affirmed the Appellate Court. There was a 
delay in the administration of each of those 
estates for a period of three years to reach the 
end of the litigation for the sole reason that 
the amount involved exceeded $1,000. In 
neither case was there a mooted question of 
law involved, but the entire controversy was 
over disputed questions of fact. 


. 


FIRST CASE UNDER OUR NEUTRALITY 
LAWS 


[United States v. Smith and Ogden.] 

Wasutncron, March 13.—-The trial of 
Garcia and his associates recalls the first case ever 
tried under the neutrality laws of this country, that 
of the United States against Smith and Ogden. It 
excited a great deal of attention, and from the im- 
portance of the issues determined, the prominence 
of the parties, and the ability of the counsel em- 


Gen. 


ployed, has been always regarded by the legal pro- 
fession as the leading case on the subject. 

The defendants, Col. William S. Smith and 
Samuel G, Ogden, were both citizens of New York. 
Col. Smith was the son-in-law of John Adams, and 
up to a short time before the trial held the office of 
Surveyor and Inspector of New York, to which he 
had been appointed by Mr. Adams. Mr. Ogden 
was one of the leading merchants of the city and a 
man of high standing in its social circles. 

The case arose out of an expedition commanded 
by General Miranda, having for its object the in- 
vasion of the Spanish province of Caracas for the 
purpose of overthrowing the Spanish dominion and 
setting up a South American republic. The expe- 
dition was organized by Smith and Ogden, who 
fitted out the ship Leander with arms and ammuni- 
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A | 
tion, and placed on board of her a number of men 


enlisted for military service under Miranda. The 
Leander left New York February 3, 1806, and as 
soon as it was known at Washington that she had 
sailed orders were issued by the government for the 
dismissal of Colonel Smith from his oftice and the 
institution of a criminal suit against him and Ogden 
for violation of section 5 of the act of June 5, 1794, 
That section provides : 

If any person shall, within the territory or juris- 
diction of the United States, begin or set on foot, or 
provide or prepare the means for any military expe- 
dition or enterprise to be carried from thencey 
against the territory or dominion of any foreign 
prince or State, with whom the United States are at 
peace, every such person, so offending, shall, upon 
conviction, be adjudged guilty of a high misde- 
meanor, and shall suffer fine or imprisonment, at the 
diseretion of the court in which conviction shall be 
had, so as that such fine shall exceed three 
thousand dollars, nor the term of imprisonment be 
more than three yeurs. 


not 


This section is still the law of the land, having 
been retained in 
5286. 

The act of 1794 was passed in consequence of the 


the Revised Statutes as section 


expeditions set on foot the year previous by the 
French minister, Genet, who, in defiance of our 
government, had armed, equipped and despatched 
privateers from ports of the United States to prey 
upon the English commerce. Persons engaged in 
these expeditions had been tried for violation of in- 
ternational and common law, and had been acquit- 
ted. 
cases. 
On March 11, 1806, William 8S. Smith and Sam- 
uel B. Ogden were brought before Matthias B. Tall- 
madge, judge of the district of New York. upon a 
bench warrant issued by him. 


Hence this act, intended to cover all such 


They were exam- 


ined on oath, their answers committed to writing, 
and submitted by the judge to the grand jury, of 
which Nicholas Fish was foreman, and on April 7 
the jury found a true bill against each of them. 


The announcement of these proceedings produced 
intense excitement throughout the country, and 
especially in New York. The case had its political 
aspect, and the newspapers of the day teemed with 
arguments pro and con. Then as now, the sympa- 
thies of the people were with the oppressed colonies 
of Spain, and the Federal party saw in this case an 
opportunity of attacking Jefferson's administration, 
which they did not: fail to improve. The Demo- 
cratic, or as it was then called, Republican party of 
New York was at that time divided into three fac- 
tions, supporters respectively of George Clinton, 
Aaron Burr and Gov. Lewis. The Burrites were 
bitterly opposed to Thomas Jefferson and his secre- 





tary of state, Madison. Jefferson's term of office 
would expire in two years, and Madison and Mon- 
roe were known to be candidates to succeed him. 
The Clintonians were favorable to Monroe, while the 
Lewisites preferred Madison. It was generally un- 
derstood that while the case of the United States 
against Smith and Ogden was to be decided in the 
court by the verdict of a petty jury, the real trial 
was before the American people, and involved the 
vindication or condemnation of the president and 
his secretary of state. 

There was another element in the case which had 
an important bearing. The merchants of New York 
were deeply interested in the preservation of the 
They were largely engaged 
in trade with the West Indian and South American 


freedom of commerce. 


colonies, and they saw that the precedents estab- 
lished in this case would probably determine the 
policy of the government as to shipments to all co- 
lonial territories. They, therefore, naturally sym- 
pathized with the defendants, and their influence 
was manifested in their behalf. 

Thus a powerful combination confronted the 
The administration 
appreciated the condition of affairs and prepared 
The United 
at that time was Nathan 
Sanford, afterward United States senator. Though 
only thirty years of age he had already established 
his reputation as a lawyer of ability, and especially 
skilled in. He had held his office 
three years, and was well equipped as a prosecuting 


government in its prosecution. 


for a vigorous conduct of the case. 
States District Attorney 


maritime law. 


officer. The government called to his assistance 
He 


was a son of the celebrated Jonathan Edwards, and 


Judge Pierrepont Edwards of Connecticut. 


inherited the talents and industry of his father. 
He had served as a member of the Constitutional 
Convention of 1781-83, and had subsequently sup- 
ported the Constitution proposed by it, in the State 
Convention. As one of the framers of that instru- 
ment he was thoroughly cognizant of its provisions 
and the reasons thereof. He now held the oftice of 
United States District Judge for his native district, 
and his experience there had made him an expert 
in the statute law. In all respects save one he was 
admirably fitted for the duty assigned him, but that 
one was fatal. For a United States Judge to lay 
aside the judicial ermine at the request of the gov- 
ernment to take up the role of a prosecutor was a 
novel spectacle in American jurisprudence, and the 
opponents of the administration commented upon 
the desperation of a case that called for such an ex- 
pedient. 

To meet the strength of this prosecution the de- 
fendants had provided themselves with an array of 
counsel that represented at once the highest talent 
of the New York bar, the various political elements 
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of the country, and the social influences of the com- 
munity. They had retained Cadwallader H. 
Colden, Josiah Ogden Hodman, Thomas Addis 
Emmet, Richard Harrison and Washington Morton. 

Colden, to a vast learning in the common law, 
added an intimate acquaintance with the statutes, 
and as a pleader was perhaps unequalled at the 
New York bar. To him was committed the task 
of preparing the pleadings and conducting the 
technique of the defence. He bore the brunt of 
the skirmishes on points of law before the court, 
and his task was executed with a skill that evoked 
the admiration of the profession, and a rugged _per- 
tinacity that sometimes offended the court. In one 
instance, when arguing a point before Judge Tall- 
madge, he declared his hope ‘‘of convincing even 
this court 


.” He was stopped by the judge and re- 
quired to apologize. Refusing to do so he was 
committed to the custody of the marshal for contu- 
macy and contempt. Whereupon still refusing to 
apologize, he “explained” his remarks, and the 
explanation was accepted. 

Josiah Ogden Hoffman had been Attorney-Gene- 
ral of the State from 1795 to 1802, and was now in 
the zenith of his fame. He was a great constitu- 
tional lawyer, an able advocate, whose talents were 
intensified by an aggressive courage that scorned to 
stand upon the defensive, and often won his cli- 
ent’s cause by carrying the war into Africa. He was 
famous for wonderful powers of cross-examination 
and few witnesses could withstand the ‘tortures of 
his inquisition. 

Thomas Addis Emmett was a native of Ireland. 
Convicted in Great Britain of conspiracy in the 
cause of Irish liberty, he had been confined for two 
years in a Scottish prison, and then released upon 
condition that he should leave the British Isles and 
never again set foot on Ireland. The exile went to 
Europe, and then, in 1803, learned the sad fate of 
his younger brother, Robert Emmet, who following 
his footsteps in the cause of patriotism, and sacri- 
fice, had perished on the scafford, leaving that 
pathetic protest : ‘‘ Let no man write my epitaph 
until Ireland is free.” The elder Emmet arrived in 
New York in 1804 and commenced the practice of 
law, in which he had already attained a local repu- 
tation, which this case was destined to render na- 
tional. Never did an advocate fit a cause better 
than he did the one he was now engaged in. He 
was defending men who were prosecuted for assist- 
ing a revolution against depotism, and in doing so 
he was vindicating himself and the memory of his 
brother. Ali the feelings of the man rose up to 
stimulate the talents of the orator. In the words 
of Judge Storey, ‘“‘he spoke what he felt, and he 
felt what he spoke.” His address to the jury was 
an outburst of eloquence and pathos that compares 








favorably with the finest efforts of Curran or Sheri- 
dan. No wonder that he swept them from the 
moorings of the law into the deep sea of humanity. 

Richard Harrison was a veteran lawyer, who had 
served as district attorney under Washington's ad- 
ministration. Full of counsel, wise and wary, lhe 
held the reserve line of the defense, ever ready to 
fill a gap or meet an inroad of the enemy. The de- 
fendants’ array was closed by Washington Morton, 
then in the prime of a splendid manhood, whose 
physical and intellectual vigor gave promise of a 
bright future, soon to be extinguished in a prema 
ture death. He had married the youngest daughte: 
of Gen. Schuyler, a sister of the wife of Alexander 
Hamilton, and all the prestige of the Schuyler and 
Hamilton families, since the death of Hamilton, 
clustered around him. 

Colden, Hoffman, and Emmet were Republicans, 
Harrison and Morton, Federalists. 

The trial began on April 8 in the United States 
Circuit Court before Judge Tallmadge. The defend- 
ants were indicted separately, and pleas in abate- 
ment were filed in each case. The prosecution de- 
murred to these pleas, and, by consent of parties, it 
was ordered that the arguments should he heard 
together. The pleas in abatement were overruled 
by the court, and thereupon each defendant pleaded 
not guilty. The cases were continued to the 14th 
day of July, when the court met in special session. 
Two judges were present, William Patterson, Asso- 
ciate Justice of the United States Supreme Court, a 
man of spotless integrity, who was well described 
by one of his colleagues as ‘‘a walking library, and 
every inch a judge,” presided, and with him sat 
Judge Tallmadge. Rarely has a court room con 
tained such an audience as was present at the hear- 
ing. Judge Edwards fitly characterized it as a 


5 


‘*vast concourse.” The legal profession attended 
en masse, while statesmen, politicians, divines, phy- 
sicians, merchants, tradesmen, and laborers. jostled 
each other in their eagerness to see and hear. Con- 
spicuous among them, threading his slow way 
through the crowd that respectfully gave room be- 
fore him, was to be seen the venerable George Clin- 
ton, General of the Continental army, Governor of 
New York, now Vice-President of the United States. 
There, too, was Rufus King, United States Senator 
and ex-Minister to England, whose sympathies 
might well be supposed to be with the defendants, 
since, when minister under John Adams in 1798, 
he had urged that assistance be given to Miranda 
in his schemes for the liberation of South America. 

The case of William H. Smith was called first. 
At the suggestion of the district attorney the clerk 
valled the names of sixty-four witnesses summoned 
on the part of the government. Mr. Colden then 
directed him to call the names of the witnesses for 
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the defense. Then came a sensation. They were 
twenty-four in number, and among them were 
James Madison, Secretary of State, Albert Gallatin, 
Secretary of the Treasury, Henry Dearborn, Secre- 
tary of War, and Samuel Smith, Secrectary of the 
Navy. 
den, rising to his feet, asked the court to issue 


These four failed to answer, and then Col- 


an attachment against James Madison and Samuel 
Smith for contempt of court in neglecting to obey 
He 
the 
Constitution, which provides that ‘tin all criminal 


its process, and to compel them to testify. 
read the clause of the sixth amendment to 
cases the accused shall have the right to have com- 


pulsory process for obtaining witnesses in his 
favor,” and the statute of 1789, which declares that 
‘the courts of the United States shall have power 
to issue writs necessary for the exercise of their 
respective jurisdictions, and agreeable to the prin- 
He also asked that 
court adjourn from day to day until the attachments 
returned the The 


counsel for the prosecution opposed both requests, 


ciples and usages of law.”’ the 


were and witnesses present. 
and a discussion ensued, which was cut short by 
Judge Patterson’s announcement that the court had 
received a letter from Messrs. Madison, Dearborn 
and Smith in which they made the following state- 
ment : 

Sensible of all the attention due to the writs of 
subpeena issued in these cases, it is with regret we 
have to state to the court that the President of the 
United States, taking into view the state of our 
enified to us that our 


fd 


public affairs, has specially si 
official duties cannot consistently therewith be at 
this juncture dispensed with. The court, we trust, 
will be pleased to accept this as a satisfactory ex- 
planation of our failure to give the personal attend- 
ance required. Andasit must be uncertain whether 
at any subsequent period the absence of heads of 
departments, at such a distance from the scene of 
their official duties, may not equally happen to in- 
terfere with them, we respectfully submit, whether 
the object of the parties in this ease may not be 
reconciled with public considerations by a commis- 
sion issued, with the consent of their counsel and 
that of the district attorney of the United States, 
for the purpose of taking, in that mode, our respec- 
tive testimonies. 

The reading of this letter increased the sensation. 
The defendant's counsel refused to consent to the 
proposition for a commission, and declared that 
‘the letter from the heads of departments, written 
by order of the President, is an attempt of the Ex- 
ecutive to interfere with the judiciary, which we 
doubt not you will indignantly repel.” In reply the 
counsel for the government insisted that before any 
process could be issued against the absent witnesses 


the defendants must file an affidavit showing the 


special grounds upon which their testimony can op- 





erate for the defendant, and wherein it is material 
to the defence. This point was sustained by the 
court, and the defence then produced the affidavit 
of William 8S. Smith, in which he deposed: 

That he hoped and expected to prove by the testi- 
mony of the witnesses that the expedition for which 
he was indicted was prepared and set on foot with 
the knowledge and approbation of the President 
and of the Secretary of State; that the prosecution 
against him was commenced by order of the Presi- 
dent; and that the witnesses were prevented from 
attending by the orders or interposition of the 
President. 

This affidavit disclosed the principal ground of 
the defence. Their 
the defendant has done was done with the consent 


argument was that whatever 


and approbation of the President. This they were 
prepared to prove by the witnesses who had been 
duly summoned. They asserted that at the time 
the expedition was set on foot there was an actual 
state of war existing /e facto between this country 
and Spain. This they would show by these wit- 
nesses, and by the message sent by the President to 
Congress in the month of December previous, and 
considered by it with closed doors. They would 
show that Gen. Miranda, during that time, had 
several interviews with the President and Secretary 
of State; that after he came to New York, he was 
in correspondence with them; that the defend- 
that 


reason to 


ant was correspondence, and 
that he 
sisting Miranda he was acting in accordance with 


President: that while the Con- 


privy to 


had every believe that in as- 


the wishes of the 


stitution gave to Congress alone the power to 
declare war, yet a state of war might exist without 


this such a 


state did exist, caused by the invasion of the terri- 


any formal declaration; that in case 
tory of Orleans by Spanish troops, who carried off 
our citizens as captives and plundered their prop- 
erty; that the President was aware of this, as shown 
by his message: that it was his rigbt and duty to 
repel force with force, and that if, in his opinion, 
the fitting out of Miranda's expedition would be of 
direct or indirect effect in the protection of our 
frontiers, he was perfectly justifiable in its prepa- 
ration; that it was for him to judge of such mat- 
ters, and that the defendant had a right to suppose 
that he was doing his duty as a good citizen in car- 
rying out the wishes of the Chief Magistrate. If 
they could show, as they expected to show by these 
witnesses when compelled to testify, that the Presi- 
dent approved of this expedition, then the respon- 
sibility for it rested, not upon the defendant, but 
upon the President, The defendant, at least, ought 
not and could not be convicted of a misdemeanor 
under such circumstances. 

To this the counsel for the Government replied 
that the proposed testimony, even if it proved to be 
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what the deferdant expected, would not be material, 
and would afford neither justification nor excuse for 
his violation of the law; that the President had no 
power to dispense with the law himself nor allow 
others to violate it; if he had done so he was sub- 
ject to impeachment, but the defendant was subject 
to trial by a jury of his countrymen; that Congress 
alone was authorized to declare war, and that no 
war could exist until declared by it; that it was 
absurd to maintain that a message of the President 
to Congress on the state of the country could create 
a state of war; that as the evidence was not ma- 
terial, the presence of the witnesses would be of no 
benefit to the defendant, as they would not be al- 
lowed to testify if present. There was, therefore, 
no reason for postponing the trial to await their 
presence, and no propriety in issuing an attachment 
to compel it. 

Two days were consumed in the argument on this 
point, and on its conclusion Judge Patterson de- 
livered the opinion of the court. It was a long and 
carefully prepared one, exhaustive of the subject, 
and its conclusion was that as the testimony of the 
witnesses as stated in the defendant's affidavit, “ was 
not pertinent to the issue nor material by way of 
justification for defence against the facts charged 
in the indictment, their absence cannot operate. to 
put off the trial.” 

Upon the question of issuing an attachment the 
judges disagreed, one of them being of opinion that 
a rule should be issued against the witnesses to show 
cause why an attachment should not issue against 
them, while the other thought that neither an attach- 
ment nor a rule should issue. The decision 
as to the materiality of the testimony, however, 
made the question of attachment of no interest, and 
it was not pressed. 

Having failed to postpone the trial to await the 
absent witnesses, the defendants were now forced to 
go on without them, and the petit jury having been 
sworn, the government proceeded to the examination 
of its witnesses, The evidence that Col. Smith had 
taken part in fitting out the Miranda expedition 
was clear, so clear that the defense did not make 
any attempt to contradict it by opposing testimony. 
They contented themselves with offering Rufus 
King as witness to prove that the expedition was 
made with the knowledge and approbation of the 
government. Judge Patterson had left the bench, 
being too ill to sit any longer. The strain of the 
trial had proved too much for his feeble health. He 
never recovered from it, and died in the following 
October. Judge Tallmadge ruled that Mr. King's 
testimony was inadmissible under the previous 
decision of the court. 

The case was then argued before the jury on the 
evidence furnished by the government. The de- 





| 
| 


fense had managed by cross-examination to bring 
out the fact that Col. Smith had told several of the 
witnesses that the government knew of and approved 
the expedition, and of this they made the most. 

As a naked question of law, the guilt of Colonel 
Smith was proven, and had the determination of 
the question been left to the Court there is little 
doubt that he would have been adjudged guilty. 
But, fortunately for him, in criminal cases the jury 
are the final judges both of the law and the facts, 
and upon this his counsel relied. No abridgment 
can do justice to the speeches made on this occasion 
by Colonel Hoffman, and Emmet. In addressing 
the jury Emmet expressed his surprise that the Gov- 
ernment should have insisted on atrial in the ab- 
sence of the defendant’s witnesses, “I thought that 
this cause would have been postponed by common 
consent until it could be brought forward witli all 
its circumstances, and a jury and the world at large 
enabled to form a correct judgment of the nature 
and justice of this prosecution, But it has been 
thought advisable to pursue a different line of con- 
duct. We ure forced on to trial, without the benefit 
of our whole means of defence; our witnesses are 
wilfully absent; our testimony is maimed and muti- 
lated ; we are tied and bound and cast into the fur- 
nace; but still we hope that you, like the angel of 
God, will walk with us through the fire.” 

Speaking of Miranda’s expedition, he said: 
‘With what assurances or promises, with what 
hopes or expectations he left our shores, it is not, 
perhaps, permitted me to assert; but if his object 
be to give happiness to the wretched and liberty to 
the slave, may he fulfill for his country the omen 
that is contained in his name. For in whatever 
clime the contest is to be carried on, whoever shall 
be the oppressor of the oppressed, may the Almighty 
Lord of Hosts strengthen the arm of those that 
tight for the freedom of their nativeland! May He 
guide them in their counsels, assist them in their 
difficulties, comfort them in their distrees, and give 
them victory in their battles.” 

The jury, whether swayed by the eloquence of 
the defendant’s counsel or guided by that sense of 
equity that refuses to condemn a man who is denied 
a fair and full hearing, found a verdict of not 
guilty. Judge Edwards, in a letter to Mr. Madi- 
son, written after the trial, said: ‘‘ The people had 
been persuaded that Miranda, in a most ingenious 
manner, before he advanced a step in setting on foot 
this expedition, had unfolded to the President and 
to you his purposes; that you both approved of 
them; that under this approbation he came back to 
New York and communicated to Smith and Ogden 
what had been said to the President and to you, 
and informed them that both fully approved of his 
plan; that Smith and Ogden, impressed with these 
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ideas, from the purest and best motives, engaged in 
Miranda’s plan, but that the President, having dis- 
covered that Miranda was likely to involve the gov- 
ernment in a serious controversy with Spain, 
thought proper to disavow the whole transaction, 
and in order to preserve it from blame, had ordered 
these prosecutions, intending thereby to exculpate 
himself and throw the whole blame on Smith and 
Ogden, the only innocent agents concerned it,’ 

As to how far the government was committed to 
Miranda's scheme, we have the most solemn state- 
ment on the part of Mr. Jefferson, in a letter writ- 
ten October 4, 1809, to the then Spanish minister, 
Don Valentine de Frouda: 

Your predecessor, soured on a question of eti- 
quette against the Administration of this country, 
wished to impute wrong to them in all their actions, 


even where he did not believe it himself. In this 


spirit he wished it to be believed that we were in | 


unjustifiable codperation in Miranda’s expedition, 
Isolemnly, and on my personal truth and honor, de- 
clare to you that there was neither coéperation 
nor connivance on our part. He informed us that 
he was about to attempt the liberation of his native 
country from bondage, and intimated a hope of our 
least. 
formed that although we had great cause of com- 


aid or connivance at He was at once in- 
plaint against Spain, and even of war, yet when- 
ever we should think proper to act as her enemy, it 
should be openly and above board, and that our 
hostility should never be exercised by such petty 
means. We had no suspicion that he expected to 
engage men here, but merely to purchase military 
stores. Against this there was no law, nor conse- 


quently any authority for us to interpose obstacles. 





domestic consumption, and the Supreme Court of 
Errors of Connecticut in deciding the present case 
appears to have held that doctrine, I am unable to 
assent to its soundness, where the State has never had 
the game in its possession or under its control or use. 
I do not admit that in such case there is any 
specific property held by the State by which, in the 
exercise of its rightful authority, it can lawfully 
limit the control and use of the animals killed to 
particular classes of persons, or citizens, or to citi- 
But 
contrary, I hold that where animals within a State, 


zens of particular places or States. on the 
whether living in its waters or in the air above, are 
at the time, beyond the reach or control of man, so 
that they cannot be subjected to his use or that of 
the State in any respect, they are not the property 
of the State or of any one in a proper sense. I hold 
that until they are brought into subjection or use 
by the labor or skill of man, they are not the 


| property of any one, and that they only become the 


It is to be regretted that Mr. Jefferson did not | 
any right of property in such bird; it cannot then 


allow his cabinet ministers to testify at the trial to 
the facts here stated. It would have saved him and 


them much censure, and at the same time bave ex- 


cused Smith and Ogden, who doubtless acted under | 


far the 
was cognizant of Miranda’s plans.—/. S. Tucker in 
eo 


misinformation as to how 


Sun. 
> 


PROPERTY IN ANIMALS. 





Part of Dissenting Opinion of Justice Field in Geer v 
Connecticut. 

\ 7 HEN any animal, whether living in the waters of 

the State or in the air above, is lawfully killed 
for the purpose of food or other uses of man, it be- 
comes an article of commerce, and its use cannot 
be limited to the State to 
the exclusion of citizens of another State.  Al- 


citizens of one 
though there are deelarations of some courts that 
the State possesses a property in its wild game, and 
when it authorizes the game to be killed and sold 


administration 


had oceasion to speak of this rule of law. 





property of man according to the extent to which 
they are subjected by his labor or skill to his use 
and benefit. When man by his labor or skill brings 
any such animals under his control and subject to 
his use, he acquires to that extent a right of prop- 
erty in them, and the ownership of others in the 
animals is limited by the extent and right thus ac- 
quired. This is a generally recognized doctrine, 
acknowledged by all States of Christendom. It is 
the doctrine of law, both natural and positive. The 
Roman law, as stated in the Digest, cited in the 
opinion of the majority, expresses it as follows: 
‘*That which belongs to nobody is acquired by the 
natural law, by the person who first possesses it.” 
A bird may fly at such height as to be beyond the 
reach of man or his skill, and no one can then assert 
be said to belong to any one. But when from any 
cause the bird is brought within the reach and 
control or use of man, it becomes at that instant 
his property, and may be an article of commerce 
between him and citizens of the same or of other 
States. 

In an opinion written by me some years since I 
I there 
said that it was a general principle of law, both 
natural and positive, that where a subject, animate 
or inanimate, which otherwise could not be brought 
under the control or use of man, is reduced to such 
control or use by his individual labor or skill, a 
right of property in it is acquired. The wild bird 
in the air belongs to no one, but when the fowler 
brings it to the earth and takes it into his possession 
it is his property. He has reduced it to his control 
by his own labor, and the law of nature and the law 


of society recognizes his exclusive right to it. The 


as an article of food it may limit the sale only for | pearl at the bottom of the sea belongs to no one, but 
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the diver who enters the water and brings it to light 
has property in the gem. He has by his own labor 
reduced it to possession, and in all communities and 
So the 
trapper on the plains and the hunter in the north 
have a property in the furs they have gathered, 
though the animals from which they were taken 
roamed at large and belong to no one. They have 
added by their labor to the uses of man an article 
promoting bis comfort which, without that labor, 
would have been lost to him. They have a right, 


by all law his right to it is recognized. 


therefore, to the furs, and every court in Christen- 
dom would maintain it. So when the fisherman 
drags by his net fish from the sea, he has a property 
in them, of which no one is permitted to despoil 
him. (Spring Valley Water Works v. Schottler, 110 
U.S. 374). 

In State of Kansas v. Saunders, 19 Kan. 127, 
the defendant was charged, as the agent of the 
Adams Express Company, with receiving at Colum- 
bus, Kansas, ‘‘ certain prairie chickens, which had 
been recently killed as game,” and shipping them 
to the city of Chicago, in the State of Illinois. 
The statute under which he was prosecuted made 
it unlawful for any person to transport or to ship 
any animals or birds mentioned, among which were 
prairie chickens, out of the State of Kansas; and 
subjected him on conviction thereof to a fine of 
not less than ten nor more than fifty dollars. The 
defendant admitted the facts as alleged, but con- 
tended that such acts constituted no offense, claim- 
ing that the statute of the State under which the 
proceedings against him were commenced was un- 
constitutional and void. The District Court held 
the statuto valid, and found the defendant guilty 
and sentenced him to pay a fine of ten dollars and 
costs of prosecution. From the conviction and 
sentence he appealed to the Supreme Court of Kan- 
sas, which reversed the judgment of the District 
Court, holding, “that no State can pass a_ law 
(whether Congress has already acted upon the sub- 
ject or not), which will directly interfere with the 
free transportation from one State to another, or 
through a State, of anything which is or may bea 
subject of interstate commerce;” and referred to 
the case of Welton v. State of Missouri, 91 U. 8. 
275, 282, where it was held by this court, that ‘the 
fact that Congress has not seen fit to prescribe any 


specific rules to govern interstate commerce, does 
not affect the question; its inaction on this subject, 
when considered with reference to its legislation 
with respect to foreign commerce, is equivalent to 
a declaration that interstate commerce shall be free 
and untrammeled.” 

I do not doubt the right of the State, by its legis- 
lation, to provide for the protection of wild game, 
so far as such protection is necessary for their pres- 





ervation or for the comfort, health or security of its 
citizens, and does not contravene the power of Con. 
gress in the regulation of interstate commerce. But 
I do deny the authority of the State, in its legisla. 
tion for the protection and preservation of game, to 
interfere in any respect with the paramount control 
of Congress in prescribing the terms by which its 
transportation to another State, when killed, shall 
be restricted to such conditions as the State may im- 
pose. The absolute control of Congress in the regu- 
lation of interstate commerce, unimpeded by any 
State authority, is of much greater consequence than 
any regulation the State may prescribe with refer. 
ence to the place where its wild game, when killed, 
may be consumed. 

When property, like the game birds in this case, 
is reduced to possession, it becomes an article of 
commerce, and may be the subject of sale to the 
citizens of one State or community, or to the citi- 
zens of several, The decision of the court, how- 
ever, would limit the right of sale of such property, 
however valuable it may become, and whether liy- 
ing or killed, to the directions of the State or com- 
munity in which the property is found, and would 
convert it from the freedom of use which belongs 
to property in general to the limited use of the 
persons or communities where found, or to « par- 
ticular class to which only property possessed of 
I donot 
think that it lies within the province of any State 


special ingredients or qualities is limited. 


to contine the excellencies of any articles of food 
within its borders to its own fortunate inhabitants, 
to the exclusion of others, and that it may lawfully 
require that game killed within its borders shall 
only be eaten in such parts of the country as it may 
prescribe. 

By the Constitution of the United States it has 
been adjudged that commerce between the States 
is under the absolute regulation of Congress, and 
that whenever an article of property begins to move 
from one State to another, commerce between the 
States has commenced, and that with its control or 
regulation no State can interfere. (Welton vy. State 
of Missouri, 91 U. 8. 275; Henderson v. Mayor of 
New York, 92 id. 259; Chy Lung v. Freeman, id. 
275; Ward v. Maryland, 12 Wall. 418; State Tax 


| on Railway Gross Receipts, 15 id. 284; Sherlock v. 


Alling, 93 U. 8.99.) 


SOME REMARKS ON OUR JUDICIAL 
SYSTEMS. 


By Anprew J. Hirscun, or Curcaco, Itt. 
A’ experience of nearly a quarter of a century in 
three or four different juridictions, devoted to 
the actual trials of causes at times for the plaintiff 
and at times for the defense, may excuse the liberty 
I am about to take in offering youa few suggestions 
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ofa practical nature with a view to aid in over- 
coming the difficulties in our way. 

The fault in my opinion lies not with the judges, 
whom | find here disposing of more business and 
with greater accuracy and a closer approximation to 
abstract justice than others do elsewhere, nor yet 
with the attorneys ; some of whom I admit, act 
upon the supposition that the mere fact of losing 
one’s leg entitles the unfortunate to pull some other 
person's leg; but such instances are exceptional. 
The attorneys as a rule simply do their duty, fre- 


quently —and in death cases, nearly always—it is 


impossible to learn the precise facts until defendant's 
witnesses disclose them ; and no fault should be 
found, when in matters of such seriousness, as loss 
of limb or life, a judicial inquiry should be de- 
manded, 

The existing evils can not, therefore, be di- 
minished by means of preventing the institution of 
suits. 

A great deal can, however, be accomplished by 
simplifying the procedure of the suit itself. 

For instance, as is done elsewhere, give to either 
party the right by means of demurrer or by certi- 
fication to raise upon the record some question of 
law in the preliminary stages, the decision of which 
would tend to practically determine the entire con- 
troversy; such decisions often lead to settlements 
between the parties or to final judgment in the 
case, without consuming any further time in court, 
whereas we will, at times, consume days or weeks 
of time and make records of hundreds, possibly 
thousands, of pages, only to obtain, upon the ulti- 
mate appeal, a decision upon a few points of law 
which could just as well have been reached by the 
shorter method. 

So, too, suppose that there has been a verdict 
and the court sets the verdict aside and grants a 
new trial; then the party who had obtained the 
verdict should be allowed to appeal, and if the re- 
viewing court is of the opinion that the verdict was 
proper, then it should order judgment upon that 
verdict; and thus, the time of the courts and the 
money of the litigants would not again be con- 
sumed with a second trial, from the result of which 
one side or the other is apt to appeal; and on the 
other hand, if the reviewing court holds that the 
verdict was improper and that the new trial was 
properly granted, this result is often apt to lead to 
4 settlement or even to an abandonment of the liti- 
gation by the party who lost on the appeal. 

For these and many other similar reforms which 
I would mention, there are ample precedents, but I 
would go still further and wipe out the present sys- 
tem entirely; it is old and cumbrous, about as near 
to what we need as was the ox team which my 
father urged over the prairies of Illinois nearly fifty 


years ago, to the present Pullman palave car. 
have always advocated a system of a ‘‘ single court 
or rather asingle trial; all our judicial bodies should 
constitute but one tribunal; the time of our courts, 
hundreds of thousands of dollars are, by the peo- 
ple, spent annually in trying over again causes once, 
or even twice, before heard. 


. 
’ 


This need not be. 

One trial is enough. Let all the facts be pre- 
served, all the evidence recorded, whether allowed 
to be heard by the jury or not, and whatever the 
result be, if a party is dissatisfied and appeals, then 
let the reviewing branch of this same tribunal an- 
nounce the law of the case, and as to the facts pass 
de nove upon the evidence, just as would a jury, and 
enter such final decision as to very right and justice 
should appertain. If statutes or constitutional pro- 
visions are needed, adopt them; there must be an 
end to every suit somewhere and at some time, and 
the result could be reached with closer approxima- 
tion to abstract justice than by simply tossing the 
litigants back and forth, until they necessarily re- 
mind us of the personage portrayed by Irving, who 
was nearly ruined by a law suit which he lost, and 
then completely ruined by a second one, which he 
won. 


— ~ — 


SIR FREDERICK POLLOCK. 


fJ\HE compiler of the parliamentary ‘* Blue Book ~ 
on the Venezuela question is a man of distin- 
guished position in the English legal profession, 
and to his great credit he belongs to what is known 
as ‘‘a self-made family.” 
About the 
“when George was King,” an 
name of Pollock occupied the position of saddler 


American Revolution, 
individual of the 


time of the 


and harness maker to his Majesty. That ‘‘ there is 
nothing like leather” has passed into a proverb, and 
this excellent dealer in leather became the father of 
two distinguished sons, and the grandfather, and 
also the great-grand father of men who have achieved 
considerable eminence in their day and generation. 
His eldest son, Frederick Pollock, graduated at 
Cambridge University in 1806, and stood as “ senior 
wrangler” in the mathematical tripos. It is said 
that when young Pollock examined the list of honor 
men he could not find his name, and when he got 
down to about fourteen on the list he exclaimed : 
‘* Well, I know I must stand above that fellow.” 
Upon more careful examination of the document he 
found that the verger had driven the nail through 
the name which stood at the top of the list, and 
that he He became a 
great lawyer, and in due time Chief Baron of the 
Court of Exchequer and Privy Councillor. 

Sir Frederick Pollock’s eldest son, Sir William 


yas himself senior wrangler. 





Frederick Pollock, became also a distinguished law- 
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yer and was for many years “ Queen’s Remembran- 
cer.” The two volumes of “ Personal Reminiscences " 
from his pen, in 1887, have been well described by 
the Saturday Review as ‘*a cheerful record of a 
prosperous career.’ He was literary executor to 
W. ©. Macready, the actor, and edited that player's 
celebrated He died in 1888. 
Another son still living is Gen. Sir Richard Pollock, 
who served with distinction in northern India and 


** Reminiscences.” 


took part in the Seistan arbitration between Persia 
and Afghanistan, which eventually brought about 
the Afghan war of 1876. 

The second eminent son of the ‘‘ court saddler”’ 
was Gen. Sir George Pollock, who took command 
of the British army for the invasion of Cabul, after 
terrible massacre of the British troops in 1842. He 
reduced Cabul to submission and was eventually 
created a baronet and a field marshal, and became 
constable of the Tower of London. 

The Sir Frederick Pollock of the Venezuela “ Blue 
Book ™ is the eldest of Sir William Frederick 


Pollock, the eldest son of the chief baron. 


son 
Ile was 
born December 10, 1845, and is consequently a little 
more than fifty years of age. He was educated at 
Eton and Trinity college, Cambridge, and was called 
tothe bar at Lincoln’s Innin 1871. So distinguished 
are his attainments in law that he has been honored 
with position in the three leading universities of 
England. 
1879, professor of jurisprudence at the University of 


He was examiner in law at Cambridge in 


London in 1882, and corpus professor of jurispru- 
dence at Oxford in 1884. 
(sarterly Review, and a contributor to many periodi- 


Ile is editor of the law 
cals. Among his numerous legal works are: “ Prin- 
ciples of Contract,” 1885; ‘* Leading Cases,” 1876; 
‘*Law of Partnership,” 1877; 
Ethics,” 1882; “The 
Law of Torts,” 1887. 
His book the “Life 
Spinoza” is a remarkable production. 


‘** Jurisprudence and 
1883; ** The 


” 


Land Laws, 


on and Philosophy of 
Sir Freder- 
ick has diligently studied all that could be gleaned 
and gathered and conjectured regarding the life 
and opinions of the great Hebrew thinker, and his 
work has become a standard volume with regard to 
the various problems as to the sources of Spinoza’s 
Philosophy. 

Sir Frederick’s younger brother, Mr. Walter Her- 
ries Pollock, is editor of the Saturday Revieir, and 
is the author of numerous works, chiefly with refer- 
ence to poetry and the drama. 

There are at the present time, at the very least, a 
dozen individuals who are either the grandsons or 
the great-grandsons of the two sons of the court sad- 
dler of King George who are distinguished in 
London. 

The success of the Pollock family finds a parallel 
in that of the descendants of Mr. Scott, who was a 








— 
— 


coal merchant in the town of Newcastle just about 
the time that Mr. Pollock was engaged in business 
Mr. Scott had two sons, William and 
William even. 
tually became an eminent lawyer, and was raised 
to the peerage as Baron Stowell. John became 
Lord Eldon, and was Lord High Chancellor of Eng. 
land under the administration of Addington, Pitt 
and Liverpool, 
IV. and 


in London. 
John, who were sent to Oxford. 


He was made an earl by George 
died a millionaire. 


— —-« 


GREER COUNTY IS NOTIN TEXAS. 


MVHE claim of the United States to the territory 

known as Greer county, to which the State of 
Texas also made claim, was affirmed by the decision 
of the Supreme Court of the United States an- 
nounced March 16, 1896, by Mr. Justice Harlan. The 
decision settles a controversy which has been waged 
by the State and Federal governments for many 
years. The territory in question is in the southwest 
corner of the Indian Territory, and comprises about 
a million and a half acres. 

The President on March 16, 1896, issued a procla- 
mation withdrawing from disposition under public 
land laws the territory known as Greer county, 
Texas, which the United States Supreme Court has 
decided belongs to the United States and not to the 
State of Texas. The proclamation was issued on 
account of a claim of the Choctaw Nation to Greer 
county, and it is to remain in force until the dis- 
pute is settled. 


> 


Votes of Amevican Decisions. 


FEDERAL COURTS — TERMS OF COURT —AD.JOURY- 
MENT.— A term of a United States Circuit Court 
may be adjourned, in the «liscretion of the presid- 
ing judge, to a distant day, and its regular and 
continuous session may be resumed on such clay as 
a part of the same term, though another term of the 
court has been held, during the adjournment, at 
another place. (State of Florida v. Charlotte Har- 
bor Phosphate Co. [U. S.C. C. of App.], 70 Fed. 
Rep. 883.) 


HIGHWAY BY PRESCRIPTION—EVIDENCE.—On an 
issue as to whether a certain street was a public way 
by prescription, an ancient deed, describing the 
lots therein conveyed as being bounded by said 
street, and referring to a plan showing said lots to 
be bounded on said street, for the 
purpose of showing the origin and location of said 
street. (Bagley v. N. Y., N. H. & H. R. Co. 
| Mass. ], 42 N. E. Rep. 571.) 


vas admissible 


J UDGMENT—INJUNCTION — FRAUD.— In case of 4 
default judgment, the mere fact that plaintiff did 
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not notify defendant of the entry of judgment, and 
did not sue out execution until after the lapse of a 
year, in order that defendant might not petition for 
a writ of review, is not such fraud as will entitle 
defendant to restrain the enforcement of the judg- 
ment. (Trustees of Amherst College v. Allen 
|Mass.|, 42 N. E. Rep. 570.) 
JUDGMENT—COLLATERAL ATTACK, —[t will be pre- 
sumed, in support of a decree rendered by a State 
court on a supplemental bill, when it is collaterally 
attacked in another State, that the judge correctly 
decided that service of a new subpena upon the 
defendant was not necessary, no statutory direction 
or reported decision of the Supreme Court of the 
State to the contrary being cited. 
U.S. 8. C.] 16S. C. Rep. 366.) 


(Laing v. Rigney 


LIFE INSURANCE—SUICIDE OF INSURED.—The per- 
sonal representatives of one who, when sane, de- 
liberately kills himself, with the intent to secure to 
his estate the amount of insurance he has effected 
upon his life, cannot recover the insurance money, 
though the policy contains no provisions respecting 
suicide. (Ritter v. Mutual Life Ins. Co. of New 
York [U. S. C. C. of App.| 70 Fed. Rep. 954.) 

MASTER AND SERVANT — FELLOW SERVANTS — IN- 
SPECTOR OF MACHINERY. — A person employed by a 
railroad company to inspect its locomotive boilers, 
and cause repairs to be made when necessary, is not 
a fellow-servant of other employees about the yards 
of the company ; and, if they are injured by an ex- 
plosion which might have been prevented by due 
(Texas & 
P. Ry. Co. v. Thompson, [U. 8. C. C. of App.], 70 
Fed. Rep. 944. 


care on his part, the company is liable. 


MORTGAGE—FORECLOSURE—PARTIES. — The per- 
sonal representative of a deceased mortgagor, be- 
cause by law the mortgage debt is primarily charged 
on the personal assets, need not be made a party to 
the foreclosure of the mortgage. (Harlem Co- 
operative Building & Loan 
N. J.], 33 Atl. Rep. 514.) 


Ass’n v. Freeburn 

NATIONAL BANKS—LIABILITY OF STOCKHOLDERS — 
PLEADING. —In an action by the receiver of a 
national bank to enforce the individual liability of a 
stockholder, an allegation in the complaint that ona 
given date the comptroller, having ascertained and 
determined that the assets, property, and credits of 
the bank were insufficient to pay its debts and 
liabilities, and as provided by the act of congress, 
made an assessment and requisition on the share- 
holders of the said bank of a given sum upon each 
share held and owned by them, respectively, at the 
time of its default, and directed the receiver to take 
all necessary steps to enforce the liability, is suffi- 
cient. (Nead v. Wall [U. 8S. C.C.] N. Y., 70 Rep. 
806.) 








NEGOTIABLE INSTRUMENT — PROMISSORY NOTE — 
BONA FIDE HOLDER.— Where a negotiable instru- 
ment is transferred as collateral to secure a valid 
pre-existing debt, by being properly indorsed and 
delivered, or by delivery only when indorsed in 
blank or made payable to bearer, so that the trans- 
feree becomes a party to the instrument, and he 
takes the same before maturity, in good faith, and 
without notice of equities, he thereby becomes, 
without more, a holder for value, in the usual 
course of business. (Hotchkiss v. Fitzgerald Patent 
Prepared Plaster Co., |W. Va.|, 23S. E. Rep. 576.) 

TRADE-NAME—INJUNCTION.--A corporation which 
with arrangement with one R. W. R., takes his 
name and stamps it upon articles sold by it, with 
the purpose of inducing the public to think that in 
purchasing such articles they are purchasing the 
product of another ‘‘R” company of established 
reputation, will be restrained from using such 
stamp. (R. W. Rogers Co. v. Wm. Rogers Manuf’g 
Co., [U. S.C. C. of App. |, 70 Fed. Rep. 1017.) 


INJUNCTION.—The mere fact that 
one knows that cheap goods sold by him to the 


TRADE-NAME 


trade, stamped with his name, can and will be sold 
by dishonest dealers under representations that they 
are manufactured by a company of established 
reputation having a similar name, which manufact- 
ures a high class of goods, does not justify an in- 
junction against the use of such stamp. (Rogers v. 
Wm. Rogers Manuf’g Co.,) U.S. C.C. of App.], 70 
Fed. Rep. 1019.) 


. 


“English Cases. 


Hotes of 


ADMINISTRATION — RESIDUE.—A__ testator, who 
had invested more than half of his estates in brewery 
stock, by his will gave one-fifth of all his property 
to each of his two sons, absolutely, and vested the 
remaining three-fifths in them upon trust, in the 
events which happened, for his three daughters for 
He then di- 
rected that one-half of his estate should be invested 


life, with remainder to their children. 


in consols, but not in bank shares or commercial 
undertakings, and that the other half might remain 
invested in brewery stock, To reduce the brewery 
stock to the value of one-haif of the estate, the 
trustees from time to time sold portions of it. They 
also more than a year after the testator’s death ap- 
propriated part of the brewery stock at its then 
market value to answer the share of one of the sons, 
and paid the proceeds of sale of other brewery 
stock to the other son in payment of his share. 
When the whole estate was ready for distribution, 
and the last sale of the brewery stock had been 
completed, the trustees appropriated the remaining 
brewery stock which had since risen in price at its 
then market value to answer the settled shares. 
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Held, that the trustees were not bound to appro- 
priate the brewery stock among all the beneficiaries 
at the same date, and that the appropriations by 
the trustees were valid. (Re Richardson; Morgan 
v. Richardson, Chan. Div., 74 L. T. Rep. 12.) 


COMPANY — NEW SHARES. 
passed a resolution in 1891 that the capital should 


A company duly 


be increased by the issue of new shares, but they 
were not issued until after another resolution was 
passed in 1893, that these shares should be issued, 
and that they should be offered to the members of 
the company who at the date of the confirmation of 
the resolution should be registered holders of the 
fully paid up shares of the company. 

A circular was then sent to the shareholders, by 
which they were informed that, if they wished to 
have any of the new shares, they must apply for 
them within ten days. 

One of the members of the company died between 
the passing of the resolutions in 1891 and 1893, and 
the circular was not sent to his registered address, 
and did not come to the knowledge of his execu 
trix. 

In 1S94, the executrix having become aware that 
the new shares were being allotted, applied that the 
proportion of the new shares to which the deceased 
member was entitled should be allotted to her as his 
executrix, but the company refused to make any al- 
lotment to her. The deceased member's name was 
still on the register as the holder of fully paid-up 
shares, and the shares claimed had not been dis- 
posed of by the directors. 

Held, that the resolution of 1893 included persons 
who were members at the time when the resolution 
for the increase of capital was passed, and any per- 
sons who at the time of the issue of the shares were 
the successors in title of such members; that the 
executrix had the right of exercising the option to 
take the shares; and considering the circular had 
not been sent to the registered address of the de- 
ceased member, and had not come to the knowledge 
of the executrix, and that his proportion of the new 
shares had not been in any way disposed of by the 
directors. it was not too late for her to exercise the 
option, and the shares must be allotted to her. 
(James v. The Buena Ventura Nitrate Grounds Syn 
dicate Limited, Ct. of App., L. T. Rep. 74, 1.) 


SaLvace. —A salvage association was employed 
by the insurers of a sunken vessel to raise and re- 
pair her on the terms of being paid expenses and a 
commission. The association succeeded in raising 
the vessel and repairing her. Before commencing 
the work the association had been paid a certain 
sum, but a farther sum still being due for expenses 
incurred, which owing to the insolvency of some of 
the insurers the association was unable to obtain 
from them, the association brought an action against 








the owners of the vessel claiming salvage remunera- 
tion. 

Held, That the association having been employed 
by the insurers under an ordinary, and not under a 
salvage contract on the terms of receiving a specified 
reward, were not salvors. (The Solway Prince ; 
Admiralty, 74 LT. Rep. 32.) 


-_ + —_ 


Hew Books and New Lditions. 
Tue AMERICAN Corporation LEGAL MANnvat 
This is a compilation of the essential features of 

statute law regulating the formation, management 

and dissolution of general business corporations in 

American and other countries of the world, to- 

gether with a special digest of the United States 

railway laws and a treatise on receivership, with a 

synopsis of the patent, trade-mark and copyright 

laws of the world. It is edited by Charles L. Borg- 
meyer. The first part of the book, in fact the first 

550 pages, are devoted to abstracts and particulars 

of the statute law of all the States and of foreicn 

countries, including Siam and Switzerland, each 
separate country or State being edited by some 
prominent person in the different parts of the coun 
try. After this comes the street railway laws and 
corporation forms. In the last part of the book is 

a corporation attorneys’ directory. This yearly 

publication is of great value in properly showing 

the changes wrought by reason of new statutory 
enactments, 

Published by Honeyman & Company, Plaintield, 
N. J. 

AN EXAMINATION OF THE NATURE OF THE STATE, 
By -Westell Woodbury Willoughby Ph. D. 
lecturer on Political History in Johns Hopkins 
University. Price $3. 

It was with great pleasure that we received this 
work, which if not strictly legal in its character, 
yet is so akin to the fundamental principles of our 
profession that it has given us great pleasure to re- 
view its pages. The name of the author will be 
sufficiently a guarantee for the work. The book 
justifies in every way the high reputation which the 
author has acquired throughout this country. It is 
divided into fourteen chapters on the Origin of the 
State, The Contract Theory, Criticism of the Con- 
tract Theory, The True Origin of the State, The 
Nature of Law, Analytical Jurisprudence, Sovereign- 
ty, The Nature of the Composite State, Location 
of Sovereignty in the Body Politic, The Aims of 
the State, Governments and their Classifications, 


Political Characteristics and Tendencies. 
Published by MacMillan & Company, 66 Fifth 


avenue, New York city. 
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business matters, should be addressed to THz ALBANY Law 
JouRNAL COMPANY. ] 


fie Raines Bill was signed by Governor 

Morton on Monday, March 23, 1896, and 
is now known as Chapter 112 of the Laws of 
1896. Already action has been commenced in 
the courts to test the constitutionality of this 
measure. Frederick C. Einsfeld appeared be- 
fore the Board of Excise Commissioners of New 
York city, after the law was signed, and de- 
manded that a year’s license be granted to him for 
The Excise 
Board refused the application in the following 


his saloon at 60 Beekman street. 


careful and concise language: “‘ We refuse the 
application solely on the ground of want of 
power in that by the returns of an act of the 
Legislature just passed and signed by the 
Governor of the State of New York, known as 
the Liquor Tax Act, there is no power in the 
Commissioners of Excise in this county to issue 
a license to the applicant for the place in ques- 
tion or for any place of any kind in New York 
expiring not later than April 30,1896. Where- 
fore, resolved, that the application of Frederick 
C. Einsfield for a license to sell spirituous 
liquors, ales and wines at No. 60 Beekman 
street be and is hereby rejected.” 

Upon this form of refusal Gugenheimer, 
Untermeyer & Marshall, counsel for the relator, 
went before Justice Beekman, asked for and 
obtained a writ of certiorari. It seems that the 
excise inspector had inspected Einsfield’s place 
and had reported in proper form to the board. 
The sole ground for refusal was, therefore, the 
provisions of the Liquor Tax Act. The grounds 
upon which this act were attacked were that the 
bill was never submitted to the mayors of the 
cities which were affected by its provisions, and 
that it did not receive the necessary two-thirds 
vote in either the senate or the assembly which 
is required by the Constitution fora bill appro- 
priating public moneys for private or municipal 


purposes. ‘The construction of this law by the 


Vox. 53 — No. 13. 








Court of Appeals, where this timely action will 
permit it to go before the summer recess, will 


| be watched with great interest by all those who 


are in any way affected by the provisions of the 
act. Judge Pryor dismissed the certiorari pro- 
ceedings on March 25, 1896 for lack of jurisdic- 
tion. 

In discussing the Liquor Tax Law it is neces- 
sary to appreciate its distinguishing features 
from those statutes on the regulation of the 
liquor traffic which existed prior to March 23, 
1896, when this act was signed by the Governor 
of the State of New York. 

In the Dongan charter of the city of Albany, 
and in the charter granted at the same time to 
the city of New York, the power given to the 
local officers of each city was in the nature of 
the regulation of the liquor traffic and was par- 
ticularly granted to allow the sale of liquor 
within taverns and other similar places. 
Chapter 48, of the Laws of 1788 was entitled 
“An act to lay a duty of excise on strong 
liquors and for the better regulating of inns 
and taverns.’ ‘This act was followed by chap- 
ter 164, of the Laws of 1801; by chapter 628, 
of the Laws of 1857; by chapter 578, of the 
Laws of 1868, and by other similar enactments 
for the regulation of the traffic by the local 
municipal or county officers. All the existing 
laws were, in 1892, codified in chapter gor, of 
the laws of that year, entitled “An act to re- 
vise and consolidate the laws regulating the 
sale of intoxicating liquors,” and this law was 
somewhat amended by chapter 480, of the 
Laws of 18y3. 

From these enactments it is possible to draw 
three fundamental principles which were recog- 
nized, viz.: 

First. That the regulation, of the liquor 
traffic was one of the most important functions 
of municipal government. 

Second. That the duty of regulating the 
traffic was given to municipal officers who were 
thoroughly conversant with the interests of 
each locality. 

Third. That the local officers who appre- 
ciate the conditions and environments of the 
city were the proper persons who should de- 
termine within prescribed statutory limits the 
amount of the excise fees, and the kinds of 
licenses which should be granted and the per- 
sons to whom the licenses were to be granted. 
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This cursory review of the acts and inten- 
tion of the Legislature is given because the 
Liquor Tax Act is distinctly different in its ap- 
plication, its methods and its plan. The 
Liquor Tax Act is distinctly a statute to tax 
the liquor business by State officers at the 
amounts fixed in the statute, so that it differs 
from preceding statutes or enactments by cen- 
tralizing all powers within State officers and by 
regulating the business practically only by the 
amount which each person pays in each locality 
on the business which he carries on. Some of 
the features of the previous laws remain in the 
Liquor Tax Act, and some of the decisions of 
the courts construing the law undoubtedly ap- 
ply to this act and are therefore given. 

It will be noticed that the so-called Civil 
Damage Act, chapter 646, of the Laws of 1873, 
is expressly repealed by this law. Attention 
should also be called to section 16 of this act, 
which permits local option in towns, because 
under that section it is possible to have a tax 
certificate granted under section 11, subdi- 
vision 1, to a hotel only. Local option gained 
under this section remains in force for two 


years, when the matter is again decided by the 
electors of the towns. 

It is also to be noticed that chapter 444 of 
the Laws of 1874, providing for commissioners 
of excise in towns, was repealed by the town 
law, chapter 569 of the Laws of 1890, but 
many of the provisions of the repealed law 


were inserted in the town law. Neither of the 
last mentioned laws are repealed by this act. 

Chapter 163 of the Laws of 1890 prohibited 
excise commissioners, excise inspectors, police 
officials or their subordinates from being inter- 
ested in the manufacture or sale of any spiritu- 
ous or malt liquors, ales, wine or beer. This 
act is not repealed, and it must be noticed that 
no such prohibition is placed upon those ap- 
pointed under the liquor tax act. 

Chapter 152 of the Laws of 1842, an act to 
extend the exemption of household furniture 
and working tools from distress for rent and 
sale under execution, which was partly super- 
seded by section 4o of the excise law, also re- 
mains in full force and effect. 

Chapter 661 of the Laws of 1893, an act in 
relation to the public health, to prevent the 
adulteration of wines, liquors, ales and beer, 
also remains in full force. 





Chapter 276 of the Laws of 1894, entitled 
“An act in relation to the sale, use and disjo- 
sition of hogsheads, barrels, casks or kegs used 
by the manufacturer of malt liquors,” also re- 
mains operative. 

Chapter 377 of the Laws of 1887, an act to 
protect the owners of bottles, siphons or kegs 
used in the sale of soda waters, mineral or 
aerated waters, porter, ale, cider, ginger ale, 
etc., remains operative. 

Chapter 679 of the Laws of 1892, an act in 
regard to receiving pawns or pledges for liquors 
sold to Indians, remains in force. 

Section 29 of this act allowing the granting 
of an injunction to prevent trafficking in 
liquors without a liquor certificate, is inconsist- 
ent with section 21 of this act which provides 
that a person who holds a liquor tax certificate 
which has expired and who has made an appli- 
cation for a new certificate may continue to 
sell liquor until notified by the proper officer of 
his refusal to grant a tax certificate. It should 
also be noticed that section 8 which provides 
for the removal by district-attorney is incon- 
sistent with article ro, section 1 of the Consti- 
tution which deals with the same subject and 
provides that charges must be preferred and a 
copy of the charges sent to the district-attorney 
or other officer. 

The provision of the Liquor Tax Act pro- 
viding that costs against the State be paid by 
the county treasurer or deputy commissioner, 
seems to be somewhat in contravention to the 
provisions of the Constitution requiring the 
payments of moneys by appropriations under 
acts of the Legislature. It should also be no- 
ticed that persons whose license was revoked 
under the excise law are prohibited from be- 
coming sureties on bonds required to be given 
under the Liquor Tax Act, and also that such 
persons are prohibited from receiving a certifi- 
cate under the Liquor Tax Act, although per- 
sons convicted under the last named law, may 
apply for and receive a new certificate five years 
after the conviction of the person. Governor 
Morton, in his memorandum filed with the bill, 
does not seem to regard the tax as “high li- 
cense,” He also declares that he does not think 
the bill is a special city law, and, therefore, 
should not have been referred to the mayors and 
common councils of the various municipalities. 

While we join the majority of the press and 
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people in our feelings against the bill, we think 
it would be well to point out a few of the best 
provisions of existing laws in other States, which 
might be effectual in this State. In his memo- 
randum, Governor Morton says it is desired to 
decrease the number of saloons. Would not 
the better way be, to accomplish such an end, 
to pass a statute which provided that the excise 
boards should not grant any new licenses ex- 
cept to hotels, unless the number of saloons 
were such that its relation to the number of in- 
habitants of any locality or section was as one 
is to 500 or 600, or whatever the proportion 
should be? Such a law would have gradually 
reduced the number of saloons as much as it was 
desired and would not have seriously interfered 
with the business interests of the State, as it is 
claimed the Liquor Tax Act will do. There 
seems to be no doubt that one of the main ob- 
jects for which the bill was passed, was to les- 
sen drunkenness. We do not believe that 
drinking can be abolished, as we have seen 
from the experience of the prohibition States, 
such as Maine and Vermont, but we think that 
while the injury to the individual, from drink, 
cannot be obviated, yet the injury to the com- 
munity, which consists in the pauperizing of 
the families of persons who over-indulge, thus 
making them charges on the county, can be 
prevented by the enactment of a statute which 
minimizes the amount of money paid by the 
individual for drink and thereby increases the 
amount which the family may receive. Whether 
or not this was the main object of the South 
Carolina dispensary law, we do not know, but 
the result effectually showed that where indi- 
viduals were inclined to become intoxicated 
the number of drunkards does not increase 
where the liquor is furnished at the smallest 
possible cost; also, it practically demonstrated 
that the families received more under such a 
law than any we have yet become acquainted 
with. It is certainly true that in South Caro- 
lina, a bottle of whiskey can be obtained for ten 
cents, by an individual, Before the passage 
of the dispensary act, it was almost impos- 
sible to prevent the families of negroes from 
becoming paupers, because the negroes used 
for drink all the wages they received. Many 
persons, in some communities, were forced 
to pay the negroes partly in provisions and 
partly in cash, in order to prevent the city or 





town from having the families of their em- 
ployes thrown on their hands as paupers. The 
present law, from all reliable sources, seems to 
be a very satisfactory one, and one advantage 
at least seems to have been gained, namely, 
that the families of persons who over-indulged 
seem to have received more money than form- 
erly. It is, however, almost useless to try and 
demonstrate how such a provision of law is 
better than any other unless we can count upon 
a strict enforcement of all statutes alike in 
every place and in the same way. A poor law 
is better when properly enforced than the best 
statute badly executed, and when we heard 
complaints that the excise laws were poorly ad- 
ministered by the excise boards we felt that 
instead of passing a Liquor Tax Act it would 
have been much more prudent to have started 
a crusade against the excise boards and to have 
bettered their condition, members and envi- 
ronments. The excise boards we recertainly 
invested with such discretionary power that 
they could have enforced the law in a fair and 
proper manner. 
government 


If all branches of municipal 
could have been administered 
under statutes similiar in nature to the excise 
laws, municipal government would have been 
run with great success by fair and impartial 
administrators of local government. The lack 
of discretion of any individual in the Liquor 
Tax Act is our principal objection to the law, 
while the divided responsibility for the enforce- 
ment of the law is a feature which we by no 
means fancy. If the Liquor Tax Act is de- 
clared constitutional, and we trust it will not 
be (and we think it should not be), it will be 
particularly interesting to watch how the law 
will be enforced, for on that fact alone will 
largely depend the success of the new statute. 

Among the many influences which are 
brought to make the scales of justice depart 
from their traditional ‘‘ balance,” perhaps the 
most potent is “love of country.”’ This is 
especially true in those courts where the de- 
cision comes from the jury; likewise where a 
foreigner, is on trial in another land. But that 
the presiding magistrate should take a hand in 
the unbalancing of the scales of justice is pretty 
good evidence that he is capable of neither 
being judge of the law nor of the fact. While 
protection to home industries contains a very 
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fine and noble sentiment, yet for all that it is 
simply sentiment, and must submit to inexor- 
able rules, whether of supply and demand or 
of justice. A case has recently been reported 
from Paris which illustrates the force, and like- 
wise the injustice, of this idea, protection to 
home industries. An American by the name 
of Wing (in this case not symbolical of lightness 
mentally or otherwise) desired to raise some 
money on bonds of the Rock Island, Peoria & 
St. Louis Railroad, two-thirds of which had 
been completed, and was in operation and pay- 
ing dividends. In that city of cities, New York, 
he met a French lady who purchased ten mil- 
lion dollars worth of his bonds, coming under 
the Wing as it were. She introduced him to a 
Frenchman who purchased a part of the re- 
mainder. The French lady advised him to 
place the remainder of his bonds in France, 
and thither Mr. Wing took his flight. Now 
Wing claimed that he intended to use the 
money received from selling the bonds for the 
completion of the third section of the above 
named railroad. But he likewise claimed that 
he was authorized to draw from that money a 
sum sufficient to pay the expenses of his Euro- 
pean trip. After he reached Paris, two checks 
drawn by him against this fund were honored 
and paid. A third was, however, returned un- 
paid, and Mr. Wing was immediately arrested 
on a charge of fraud. A French-American 
barrister came to Wing’s rescue (as all lawyers 
are prompt to do), and secured his release af.- 
ter the performance of the necessary formula. 
But he was arrested again on a second charge, 
together with an Anglo-Russian, prime pro- 
moter of another charge of fraud. In the mean- 
white the French authorities had made some 
investigations, and ascertained the fact that the 
third section of the railroad was not yet in ex- 
istence. No doubt they considered that if Mr. 
Wing should be very long under the influence 
of gay Paris, the chances of getting the rest of 
the road built were very dubious indeed. They, 
therefore, imagined that Wing was attempting 
to obtain money on non-existing security. This 
second arrest occurred on June 14, 1895, and 
bail was refused. On March 24, 1896, the 
trial took place. Comte de la Rochefoucauld 
testified to the good character of Wing. The 
prosecution maintained that Wing, who could 
not understand a word of French, was respon- 














sible for the circular issued by Baird, the com- 
pany promoter, which represented the railroad 
as completed. The ten months’ imprisonment 
has considerably impaired Wing’s health, but 
he still maintained his innocence. On the trial 
both the magistrate and the prosecuting attor- 
ney did their utmost to incriminate Wing, con- 
tending ‘hat an attempt to place American securi- 
ties in France constitutes an attack on Frenc 
savings. No doubt this magistrate is a consci- 
entious French citizen and a believer in the 
existence of an overruling Deity. To him, 
then, we commend, if we could but reach him, 
the maxim of the Mahometan: “One hour in 
the execution of justice is worth seventy years 
of prayer,” and advise him to mend his ways. 


The question which has been raised as to 
the constitutionality of the Liquor Tax Law 
‘special city law” under Act XII, 


that it is a ‘ 
section 2 of the Constitution, is similar in many 
respects to the decision of the Supreme Court 
of Ohio in Cincinnati v. Steinkamp. 

It has been supposed that the classification 
of cities was proper, and a special grant of 
power was valid, if it applied to all cities of a 
class. Laws for villages and cities, giving the 
title as, all those having a population of not less 
than a specified minimum number, nor more 
than another specified maximum number near 
the former, an ingenious scheme to evade the 
Constitution, were of undoubted invalidity, but 
few had any idea that the real divisions of cities 
into those of first grade of first class, second 
grade of first class, and so on, would not with- 
stand all attacks of constitutional infirmity. But 
the question has been fairly made, and squarely 
decided. In the case of Cincinnati v, Stein- 
kamp, it is decided that the Legislature has no 
authority to pass an act for Cincinnati, regulat- 
ing fire escapes therein. ‘The laws on this sub- 
ject for Cincinnati should be passed by its 
municipal body. The laws which the Legisla- 
ture pass should be for the whole of Ohio. 
The syllabus of the case is: 

Sections 32 and 61, of the act of February 
28, 1888, entitled ‘‘An act to regulate the con- 
struction of buildings within any city of the 
first class and first grade,” etc. (85 O. L., 34), 
which require among other things, that all 
buildings (save private residences), of three or 
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more stories in height, shall be provided with | tempt to solve the labor question,” “utterly 


suitable fire escapes, and require the owner or 
occupant, upon thirty days notice by the fire 
inspector to put up such escapes, and providing 
punishment by fine for non-compliance with 
such order, and empower a court of equity, on 
application of the inspector, by suit in the 
name of the city, to enforce the provisions of 
the act, and enjoin the use or occupation of any 
building used in violation of the act, are not 
invalid as depriving the owner of the use of 
property without the intervention of a jury, 
nor as depriving him of due process of the 
law. 

But said sections are in conflict with section 
of the constitution, which 


26, article 2, pre- 


scribes that “all laws of a general nature shall 


have a uniform operation throughout the state,” | 


and are therefore invalid, inasmuch as the act 
is one of of a general nature and has operation 
only in the city of Cincinnati. 

The constitution of our State was framed to 
prevent “special acts”’ from becoming laws 
without municipal sanction and it is an evasion 
of the law to pass acts which on their face are 
general but which apply to less than all the 
cities of the same class. Itis to be hoped that 
the courts will fairly and properly interpret 
this provision of our fundamental law which 
is ovr greatest safeguard in municipalities 
against special and vicious legislation. 


We have devoted considerable space of late 
to the exposition of the present law of libel, 
and we note with much interest a case recently 
tried in Michigan, in which the principles of 
the legal limitations of criticism was laid down, 
and in which we can see how far book reviews 
are the subject of libel suits. 

Morgan E. Dowling, the author and pub- 
lisher of a book entitled ‘* The Wage Worker's 
Remedy,” presented a copy of that work to the 
Detroit Journal, with a request that it be re- 
viewed, and this request was complied with, 
but not to the author’s satisfaction. The Jour- 
nal devoted considerable space to the subject, 
analyzing the book more minutely than is usual 


in a newspaper critique. 


book “ a well meant but rather hysterical at- 








lacking in scientific value,” “groping and 
floundering in a forest of contradictions,” and 
concluded by saying, “‘ It is altogether an amus- 
ing book, as full of absurdities as a schoolboy of 
tricks. Mr. Dowling gravely assures the reader 
that the remedy for poverty is ‘steady work, 
shorter hours and fair wages.’ He might have 
added that food is an excellent remedy for 
hunger.” 

The sensitive author felt so much hurt by 
this ridicule, that he brought an action to re- 
cover damages for libel, and he actually ob- 
tained a verdict for $500 in the Circuit Court 
of Wayne county. But on appeal to the Su- 
preme Court of Michigan, the judgment was 
reversed and a new trial ordered. The appel- 
late court said that although the criticism was 
undoubtedly severe and caustic, it did not ex- 
ceed the legitimate bounds. When an author 
places his book before the public he invites 
criticism, and however hostile that criticism 
may be, and however much damage it may 
cause him by preventing its sale, the critic is 
not liable in an action for libel, provided he 
makes no misstatement of any material facts 
contained in the writing and does not attack 
the character of the author. A statement that 
the author advocates a particular theory of 
p litical economy or method of regulating 
social or political relations is not libellous; nor 
it libellous to call method a quack 
remedy. ‘This agrees with what was said of 
Lord Ellenborough, in the famous case of Carr 
v. Hood. “One writer, in exposing the follies 
and errors of another, may make use of ridi- 
cule, however poignant. Ridicule is often the 
fittest weapon that can be employed for such a 
purpose. If the reputation or pecuniary inte- 
rest of the person ridiculed suffers, it is damnum 
absque injuria. Where is the liberty of the 
press if an action can be sustained on such 
Every man who publishes a book 


is his 


principles ? 
commits himself to the judgment of the public, 
and any one may comment on his performance. 
If the commentator does not step aside from 
the work, or introduce fiction for the sake of 


/condemnation, he exercises a fair and legiti- 


mate right.” 


It pronounced the | 


This suit is only one of many. What lengths 


may be attempted next? 
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SUPREME COURT OF THE UNITED 
STATES. 


OprInton Frtep Marcu 2, 1896. 
Tae Unrrep Srares, appellant, v. Jang L. Sran- 
FORD, executrix of Leland Stanford, deceased. 


Appeal from the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


THe Bru Fi.ep sy tue Unrrep States To Estas- 
LIsH A Cramm AGAINST THE LELAND STANFORD 
EsTATE FOR FirreEN Mitiions Two HunprepD 
AND THIRTY-SEVEN THousAND DOLLARS Was 
PROPERLY DtsMIssED. 

1. Tae Union Pacreic Raitroap Compaxy—Liasitity oF 
its SrockHoLpers,—The important fact disclosed by the 
Pacific Railroad acts is that no one of them contains any 
clause imposing upon the stockholders of a corporation 
receiving subsidy bonds, personal responsibility for any 
debt due to the United States from such corporation, by 
reason of its failure to pay those bonds at maturity. It 
was competent for Congress, when incorporating the 
Union Pacific Railroad Company, to impose such liability 
upon the stockholders of that corporation. But as it did 
not do so; as the personal liability of stockholders for the 
debts of the corporation arises from statute, it cannot be 
claimed, nor is it claimed, that the stockholders of that 
corporation incurred by their subscriptions of stock any 
liability to the United States, orto any other creditor, for 
the debts of that company; they were bound to make 
good the amount of their subscriptions, but that being 
done, their personal responsibility to creditors of the cor- 
porate body ceased. 

2. Liawitity or Catirornia Corporations.—It cannot be 
inferred from the legislation of Congress that it intended 
for the protection of the interests of the United States, to 
impose a heavier liability upon the stockholders of the 
California company than was imposed upon the stock- 
holders of the Union Pacific Railroad Company—{Epiror 
Cuicaco Lega News. 

M R. JUSTICE HARLAN delivered the opinion of 

I the court. 

The United States seeks by this suit to establish 
a claim against the estate of Leland Stanford for 
fifteen millions two hundred and thirty-seven thou- 
sand dollars. 

The deceased held and owned a large number of 
the shares of the capital stock of the Central Pacific 
Railroad Company of California, and the Western 
Pacific Railroad Company, corporations that were 
organized under the laws of California, and which 
subsequently were consolidated and became the 
Central Pacific Railroad Company. 

Those companies received bonds of the United 
States that were issued under the acts of Congress, 
known as the Pacific Railroad Acts, in aid of the 
construction of arailroad and telegraph line ex- 
tending from the Missouri river to the Pacitic ocean. 
The present demand of the government arises out 
of the obligation which, it is alleged, rested upon 
the companies receiving such bonds to pay the 
principal at maturity and to reimburse the United 
States for all interest paid thereon. 

The bill proceeds upon the ground that, by the 





Constitution and laws of California, at the time the 
above corporations were organized, as well as when 
they received the bonds of the United States, each 
stockholder of a railroad corporation was liable, in 
proportion to the stock owned and held by him, for 
all of its debts and liabilities, and, consequently, 
that the estate of Stanford is liable to the United 
States in proportion to the stock owned and held by 
him in the corporations named. 

The principal contention for the defendant is, 
that the question of the liability of stockhold- 
ers for the debts and obligations of companies re- 
ceiving bonds of the United States, under the 
Pacific railroad acts, does not depend upon the laws 
of California, but is governed by the acts of Con- 
gress under which such bonds were issued; that by 
its legislation in aid of the construction of the Union 
and Central Pacific railroads, Congress intended to 
define, control and regulate the entire relations of 
the government to all of the companies receiving sub- 
sidy bonds, without reference to the laws of any 
State; that those companies were respectively cre- 
ated or adopted as agencies for a great national pur- 
pose, in the accomplishment of which they were to 
be subject to the exclusive control of the general 
government; that the functions, obligations and lia- 
bilities of all the companies participating in the 
bounty of tlie United States, were to be equal and 
identical ; and that as to each company, the govern- 
ment looked to it alone for the performance of all 
that the acts imposed upon it, and did not contemp- 
late, nor intend that there should be any individual 
liability of stockholders in respect of the suvsidy 
bonds issued by the United States. 

If these acts of Congress have the scope and effect 
attributed to them by the defendant, the decree 
may be affirmed without any expression of opinion 
by this court upon other questions discussed at the 
bar, and which, if considered, would require a con- 
struction of the laws of California relating to the 
personal liability of stockholders for the debts of 
railroad corporations. 

Was it part of the contract between the United 
States and the corporations receiving its subsidy 
bonds that the stockholders of such corporations, 
respectively, should be personally liable for the 
principal and interest of those bonds? Or, did the 
United States make provision in the acts of Con- 
gress for all the security intended to be taken for 
their payment? These questions cannot be an- 
swered by referring to any one section of either act, 
but only by examining the provisions of all those 
acts in the light of the circumstances under which 
the United States made grants of public lands and 
provided for the issuing of bonds in aid of the con- 
struction of a railroad and telegraph line from the 
Missouri river to the Pacific ocean. 
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| Here follows all the acts of Congress on the sub- 
ject. | 

These and other provisions indicate the extent to 
which Congress deemed it necessary to make pro- 
visions for the protection of the United States 
against liability on its bonds loaned to railroad com- 
panies for the purposes indicated in the act of 1862. 
The security taken by the Government was, of 
course, impaired by the act of 1894, which subordi- 
nated the lien of the United States, as originally 
declared, to the first mortgages executed by the 
respective companies under the authority of that 
act. But if the act of 1862, fairly interpreted, ex- 
cludes the idea that stockholders of the companies 
receiving subsidy bonds were to be personally liable 
to the United States for the principal and interest 
accruing on those bonds, the legislation of 1864, 
however unwise, did not have the effect of imposing 
such liability. 

Now the important fact disclosed by the Pacific 
Railroad acts is that no one of them contains any 
clause imposing upon the stockholders of a cor- 
poration receiving subsidy bonds personal respon- 
sibility for any debt due to the United States from 
such corporation by reason of its failure to pay 
those bonds at maturity. It was, of course, compe- 
tent for Congress, when incorporating the Union 
Pacific Railroad Company, to impose such liability 
upon the stockholders of that corporation. But as 
it did not do so; as the personal liability of stock- 
holders for the debts of the corporation arises only 
from statute, it cannot be claimed, nor is it claimed, 
that the stockholders of that corporation incurred 
by their subscriptions of stock any liability to the 
United States, or to any other creditor forthe debts 
of that company; they were bound, of course, to 
make good the amount of their subscriptions; but 
that being done, their personal responsibility to 
creditors of the corporate body ceased. (Pollard v. 
Bailey, 20 Wall. 520, 526; Terry v. Little, 101 U. 
S. 217; Trustees of Free Schools in Andover v. 
Flint, 18 Met. 539, 541; Slee v. Bloom, 19 John. 
456, 474; Carr v. Iglehart, 3 Ohio St. 458; Seymour 
v. Seymour, 26 N. Y. 134, 189; Bohn v. Brown, 33 
Mich. 257; Woods v. Wicks, 7 Lea, 40, 45; Smith 
Huckabee, 53 Ala. 191, 193; Salt Lake City Na- 
tional Bank v. Hendrickson, 40 N. J. L. 52, 54; 
Coffin v. Rich, 45 Me. 507,510; 3 Thomas on Corp. 
§ 2925, and authorities there cited.) 

Congress, by its legislation, encouraged and in- 
vited the investment of private capital in the con- 
struction of a highway which, at that time, was 
deemed of vital importance to the whole country. 
Asthe stockholder of a corporation is not liable, 
beyond the amount of his unpaid subscription, for 
its debts, unless such liability is imposed by statute, 
and as the acts of Congress in question are silent 





upon that subject, every subscriber to the stock of 
the Union Pacific Railroad Company must be 
deemed to have become such upon the condition, 
implied by law, that it should not be personally 
liable for the debts of the corporation. It is not 
too much to,say that if the acts of 1862 and 1864 
had made the stockholders of the corporations 
therein named personally liable, in proportion to 
their stock, for the repayment of the principal and 
interest of the bonds issued and delivered to such 
corporation, the accomplishing of the objects Con- 
gress had in view would have been seriously re- 
tarded, if not wholly defeated. 

It is said, that these principles have no applica- 
tion to stockholders of California corporations that 
came into existence under constitutional and statu- 
tory provisions making a stockholder of a railroad 
corporation liable, in proportion to his stock, for its 
debts and obligations. 

This position cannot be sustained except upon 
the theory that Congress intended to take a larger 
security in respect of that part of the Pacific road 
which the California company undertook to con- 
struct and maintain, than it took in respect of the 
Union Pacific railroad. But it cannot be inferred 
from the legislation of Congress that it intended for 
the protection of the interests of the United States 
to impose a heavier liability upon the stockholders 
of the California company than was imposed upon 
the stockholders of the Union Pacific Railroad Com- 
pany. Why should it have so intended? 

Why should it be supposed that Congress would 
purposely make it more difficult to construct one 
part of the proposed national highway than another? 
The supreme end sought to be attained was, by 
means of private capital and govermental aid, to 
secure the construction of the whole line for the 
benefit, primarily, of the United States, and for the 
use of all the people. If, instead of making use of 
the Central Pacific Railroad Company of California, 
Congress had itself created a corporation with au- 
thority to construct a road from San Francisco 
through the Territories of the United States, to 
meet the Union Pacific Railroad Company, no one 
would suggest that the stockholders of such a cor- 
poration would have been liable for its debts, unless 
Congress expressly imposed liability upon them. In 
respect of the liability of stockholders to the United 
States on account of its subsidy bonds, we cannot 
believe that Congress intended to apply to the 
stockholders of the State corporation, selected to 
participate in the great work of establishing rail- 
road and telegraphic communication between the 
Missouri river and the Pacific ocean, any rule that it 
did not prescribe for stockholders of a national cor- 
poration created for the purpose of accomplishing 
the same object. 
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As Congress contemplated the construction of 
one connected, continuous line from the Missouri 
river to the Pacific ocean, to be used for govern- 
mental and public purposes; as it recognized “ the 
necessity of uniting, by iron bands, the destiny of 
the Pacific and Atlantic States;” as its enactments 
disclose an intention to grant national aid to the 
corporations named, upon terms and conditions ap- 
plicable alike to all of them, we cannot impute to 
it the purpose to make a discrimination against one 
part of that line that would necessarily have re- 
tarded the accomplishment of the important public 
object which it had in view. Throughout the 
whole of the acts referred to is manifest the purpose 
that the California corporation, and other State 
corporations named, should enjoy the rights, im- 
munities, benefits and privileges given to them, 
upon the same terms and conditions as were pre- 
scribed for the Union Pacific Railroad Company. 
But the imposition of liability upon the stockholders 
of the California corporation arising out of the 
bonds it received from the United States, when no 
such liability was imposed upon the stockholders 
of the Union Pacific Railroad corporation on account 
of like bonds received by it, would be inconsistent 
with that equality in terms and conditions which 
Congress prescribed for the corporations that were 
invited or permitted to participate in the grants, 
rights, benefits, privileges and immunities granted 
by the general government to the corporation 
created by it. 

It should be remembered that the question here 
is not whether the stockholders of the California 
company can be made liable for its debts to the 
United States arising in some other way than under 
the Pacific railroad acts and by the acceptance of 
United States bonds in aid of the construction of 
its road. Nor are we now to decide whether the 
adoption of the California corporation as an instru- 
ment of the national government in accomplishing 
a national object exempted its stockholders from 
liability under the Constitution and laws of Cali- 
fornia to ordinary creditors. The question before 
us relates only to the liability of the stockholders 
of the California corporation on account of a claim 
of the United States arising out of particular acts of 
Congress which authorized the issuing and delivery 
of bonds to that corporation, and made such pro- 
vision for the security of the United States as Con- 
gress deemed necessary andl proper, but which did 
not reserve any right to look to the stockholders of 
that corporation if it failed or refused to meet the 
obligation imposed upon it in respect of those 
bonds. 

Touching the obligation of the several railroad 
companies to pay at maturity the bonds received 
from the United States in aid of the construction of 





arailroad and telegraph line to the Pacific ocean, 
there are cogent reasons, apart from the words of 
the act of Congress, why a rule should not be ap- 
plied to the stockholders of the Central Pacific Rail- 
road Company which confessedly cannot be applied 
to stockholders of the Union Pacific Railroad Com- 
pany. Both corporations participated in the execn- 
tion of the purposes of Congress. Each received 
franchises and powers from the federal government 
to be exerted for objects of national concern. A\- 
though the Central Pacific Railroad Company of 
California became an artificial being, under the laws 
of that State, its road owes its existence to the na- 
tional government; for, all that was accomplished 
by the corporation that constructed and owns it was 
accomplished in the exercise of privileges granted 
by, and because of the aid derived from the United 
States. 

‘* By the act of 1862,” this court has said, “ Con- 
gress granted this corporation a right to build a road 
from San Francisco, or the navigable waters of the 
Sacramento river, to the eastern boundary of the 
State and thence through the Territories of the Uni- 
ted States, until it met the road of the Union Paci- 
fic company. For this purpose, all the rights, 
privileges and franchises that were given this com- 
pany were granted the Union Pacific company, except 
the franchise of being a corporation, and such oth- 
ers as were merely incident to the organization of 
the company. The land grants and subsidy bonds 
to this company, were the same in character and 
quantity as those to the Union Pacific, and the same 
right of amendment was reserved. Each of the 
companies was required to file in the Department of 
the Interior its acceptance of the conditions im- 
posed before it could become entitled to the benefits 
conferred by the act. This was promptly done by 
the Central Pacific company, and in this way, that 
corporation voluntarily submitted itself to such leg- 
islative control by Congress as was reserved under 
the power of amendment.” 

Again, inthe same case: ‘ But for the corporate 
powers and financial aid granted by Congress it is 
not probable that the road would have been built.” 
Sinking Fund Cases, 99 U. 8S. 710, 727. And in 
California v. Pacific Railroad Company, 127 U. 3. 
1, 38, Mr. Justice Bradley, delivering the opinion 
of the court, referred to the Pacific Railroad Acts, 
relating to the Central Pacific Railroad, and said: 
‘*Thus, without referring to the other franchises 
and privileges conferred upon this company, the 


fundamental franchise was given by the acts of 
1862, and the subsequent acts to construct a_rail- 
road from the Pacific ocean across the State of 
California and the Federal Territories until it should 
meet the Union Pacific, which it did meet at Og- 
den in the territory of Utah.” The relations be- 
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tween the California corporation and the State were 
of no concern to the National Government at the 
time the purpose was formed to establish a great 
highway across the continent for governmental and 
public use. Congress chose this existing artificial 
being as an instrumentality to accomplish national 
ends, and the relations between the United States, 
and that corporation ought to be determined by the 
enactments which established those relations; and 
if those enactments do not expressly nor by impli- 
cation subject the stockholders of such corporation 
to liability for its debts, it is to be presumed that 
Congress intended to waive its rights to impose any 
such liability. 

The views we have expressed render it unneces- 
sary to consider any other question in the case. We 
are Of opinion that the bill filed by the United 
States was properly dismissed, and that the order 
of the Circuit Courts of Appeals affirming such dis- 
missal was correct. 

The judgment is, therefore, affirmed. 

a iit 


THE LIQUOR TAX ACT. 





i far-reaching effects*of this measure (Ch. 112, 
Laws of 1896) and the vast amount of interest 
which citizens of all States have taken in the new 
law, warrants our printing in full the memorandum 
filed with the bill by the Governor at the time he 
signed the law. 
STATE OF NEW YORK: 
EXECUTIVE CHAMBER, 
ALBANY, March 23, 1896. 
Memorandum filed with Senate bill No. 791, entitled 

“An act in relation to the traflic in liquors, and 

for the taxation and regulation of the same, and 

to provide for local option, constituting chapter 

29 of the general laws.”’ Approved. 

In considering this bill, the first question that 
demands attention is one of jurisdiction. Objec- 
tion is made that the bill is not now properly under 
executive consideration for the reason that it has 
not been submitted to various cities for their ac- 
ceptance. ; 

It is urged that the bill is ‘a special city bill” 
within the meaning of section 2 of article 1% of the 
Constitution, and that executive jurisdiction can 
only be acquired after its transmission to the cities 
affected and their action thereon. It seems quite 
apparent that the bill is general in the sense that it 
applies to all parts of the State. Every town, vil- 
lage, city and county is affected by it, and it is in- 
tended to be a general and complete scheme upon 
the subject of the regulation of the liquor traffic. 
It is also, I think, general within the meaning of 
the Constitution, because it relates to all the cities 
of each class. The Constitution expressly says that 





‘* special city laws are those which relate to a single 
city, or to less than all the cities of a class,” The 
amount of tax imposed upon the liquor traffic varies 
in different. cities, and the amount of revenue which 
cities may derive from the liquor traffic also varies, 
but the ratio of distribution of the liquor tax is 
uniform. The tax, however, is assessed upon the 
individual, and the city has no interest in it until 
it is paid to the county treasurer or other proper 
officer. The lack of uniformity in the provisions of 
a bill intended to be general does not make it a 
special city bill within the meaning of the Constitu- 
tion, unless it contains provisions relating specifi- 
cally toa particular city. In fixing the rates of taxa- 
tion, the Legislature might have adopted the classifi- 
cation of cities prescribed by the Constitution, but 
it chose to create an artificial classification, which 
has had the effect of making a different rate of 
taxation in cities belonging to the same constitu- 
tional class. Such artificial classification is not ob- 
jectionable, and does not render the bill subject to 
action by the cities. 

It should also be observed that this bill is not to 
be construed as if it named all the cities of the 
State and prescribed the tax to be imposed upon 
the liquor traffic carried on in each of them. The 
bill evidently contemplates a continuous, elastic and 
changeable scheme of taxation, varying from time 
to time according to population, so that after an 
enumeration of inhabitants as prescribed by the 
Constitution, a new classification of cities and vil- 
lages for the purposes of this tax will be made, and 
cities and villages in which, under present con- 
ditions, a given rate is imposed, will be placed in 
another class, and the rate of taxation will be higher 
or lower, according as the population is shown to 
have increased or diminished, Other cities and 
villages will also probably be incorporated and must 
be classified according to their population. It will 
hardly be claimed that, after each enumeration and 
consequent new Classification, the cities would have 
the right to again express their approval or disap- 
proval of the amount of tax to be imposed therein. 
\ bill evidently intended to be general and to apply 
to all the people of the State, and possessing the 
qualities of perpetuity and elasticity above men- 
tioned is not, I think, a special city bill, although 
its effects may not be uniform in all cities. 

I think that this bill isnow properly under execu- 
tive consideration, and that my jurisdiction to act 
upon it is complete and undeniable. 

In my annual message to the Legislature at the 
opening of the present session, it was suggested 
that the question of regulating the sale of intoxi- 
cants would be under consideration, and I took 
occasion to recommend “such legislation as wil] 


measurably reduce the number of places in which 
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intoxicating beverages shall be sold throughout the 
State.” Attention was called to statistics showing 
that there is a larger number of saloons in this 
State, in proportion to population, than in any 
other whose statistics are available, New York 
having a retail licensed drinking place for every 150 
inhabitants, while the number of saloons in the 
United States, including the prohibition States, is 
one to each 278 of the population; and a recom- 
mendation was made that the *‘ Legislature en- 
deavor to formulate a law which shall, so far as 
practicable, embody the best features of the liquor 
laws now in successful operation in various States, 
with a consistent aim towards the reduction of the 


. 


number of saloons in this State.’ 

The bill now under consideration is a result of 
the deliberations of the Legislature upon this sub- 
ject and the suggestions of many persons inter- 
ested in it, and while it is not free from objection 
in some of its details, I have no hesitation in com- 
mending the measure asa whole. It marks the be- 
ginning of a new erain legislation in this State 
regulating the liquor traffic. It is a radical de- 
parture from the traditional policy of the State, 
which has heretofore considered the regulation and 
sale of intoxicating liquors matters of purely local 
jurisdiction. The subject has been under the gene- 
ral supervision and control of local officers chosen 
by the municipalities, except that for a few years 
during the early history of the State, the commis- 
sioner of excise for the city of New York was ap- 
pointed by the Governor, This bill changes the 
entire scheme; abolishes all local boards having 
jurisdiction to issue licenses for the sale of liquor, 
and places the whole subject under State super- 
vision. Whether this is wise or not experience can 
only demonstrate; but it is an experiment worth 
trying and I believe that if the design of this bill is 
fairly worked out by competent and faithful officers, 
it will produce a result so beneficial that our people 
will not be likely to wish to resume the system of 
local supervision with which we are so familiar, and 
which, in many respects, is so unsatisfactory. 

From Magna Charta until now, English speaking 
people have had almost constant occasion for legis- 
lation regulating the sale and use of intoxicating 
liquors. Various experiments have been tried, with 
more or less success, and our own State is no excep- 
tion to the halting and fluctuating efforts that have 
been made to suppress intemperance. The evils 
resulting from the traffic are universally admitted, 
and the power of the State to regulate, or even 
prohibit, it is not denied. The wisest statesmen 
and phlianthropists have given the subject the 
most careful attention, but the problem is not yet 
solved. Absolute prohibition is probably not attain- 
able, and we can only hope for legislation embodying 





such reasonable regulations as may tend to repress, 
so far as practicable, the inherent evils connected 
with the liquor traffic. This bill is an attempt to 
accomplish this result, and, for the first time, the 
State assumes control of the subject. In doing this, 
the State is amply justified by the consideration 
that the effects of the use of intoxicating liquors 
are not local, but are widespread and far reaching, 
and that the State itself is subjected to large ex- 
pense in the creation and maintenance of institu- 
tions for the care of the unfortunates who suffer, 
directly or indirectly, from the effects of the use of 
intoxicating liquors, 

Probably the most sanguine advocates of the 
present measure do not hope that all the evils of 
intemperance will be removed by it, but I think 
that it may reasonably be expected that the num- 
ber of places where intoxicants may be purchased 
will be considerably reduced, especially in the 
larger cities. 

In opposition to this measure, it is urged that it 
is not equal in its application, and will not be equal 
in its results throughout the State, but equality and 
exact application in legislation of this character is 
hardly to be expected. A measure of this import- 
ance, which concerns, directly or indirectly, more 
than six millions of people, differing widely in their 
tastes, education and experience, and in their social 
and industrial relations, can hardly be expected to 
exactly fit every community and every interest, in- 
dividual or aggregate, which may be affected by it. 
Only general lines of action can be indicated in 
such a law, and there must be an adjustment, so 
far as possible, to these general conditions. 

It should be noted that, except in New York and 
Brooklyn, where the tax is respectively $800 and 
$650 and in a few large villages, the tax imposed 
by this bill is no higher than the maximum license 
fees now allowed by law. The license fees in cities 
may now be fixed at not less than $30 nor more than 
$500 and in other places at not less than $30 nor more 
than $150. By this bill, the tax in Buffalo, and 
in all cities of the second class, namely, Albany, 
Rochester, Syracuse and Troy, will be $500. In the 
other cities, except Hudson, the tax will be $350, as 
against a possible $500, under existing law. In 
Hudson the tax will be $300. There are also a few 
large villages where the tux will be $350, several 
where it will be $300, and others where it will be 
$200. In the rural communities generally the tax 
will be $100, as against a possible $150, under the 
present law. The bill does not provide for “high 
license,” as that term is ordinarily understood, but 
fixes the tax nt an average and moderate rate, 
although probably somewhat higher than the license 
fee now generally charged. 

The principle of local option in towns is retained, 
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with the additional provision that if a town deter- 
mines cither for or against the sale of liquor by popu- 
lar vote that result cannot be changed within two 
years. It may be desirable to extend the local op- 
tion, in some features of the law, to cities, either as 
a whole or by wards. If the people of any city 
should desire an opportunity to vote upon this ques- 
tion, the Legislature will doubtless accord it that 
right and public opinion may soon warrant a gene- 
ral amendment to the bill, providing for local op- 
tion in all cities. On principle, there seems to be 
no reason why local option should not be applied 
to cities, as well as to rural communities. 

The bill imposes severe penalties for the sale of 
liquor without the payment of a tax, and for a vio- 
lation of the tax certificate, and it also contains 
stringent provisions concerning the persons by 
whom, and the places in which, liquor may be sold. 
It also contains a provision, new in our legislation, 
authorizing an injunction to restrain the sale of 
liquor without a certificate, and making the viola- 
tion of an order of the court a contempt. 

Two-thirds of the amount of each tax are to be 
paid to the municipality where the business is car- 
ried on. Objection is made to the bill that all of 
the tax should be paid into the municipal treasury 
for local purposes, and that it is purely a matter of 
local legislation ; but, as already suggested, the 
State has an interest in the enforcement of the law, 
and has a right to some portion, or even all, of the 
tax to be imposed upon a business authorized by 
it. Ifthe number of certificates issued under this 
law should equal the number of licenses now in 
force, the revenues of the municipalities in most 
cases would be very largely increased, because the 
tax is higher than the rate now generally charged 
for a license. If allowance be made for a material 
reduction in the number of certificates, in conse- 
quence of the increase in the rate, this increase is 
so considerable in most cities that the revenue of 
the city would probably still be as large as, or even 
larger than under the existing conditions. 

The bill seeks to accomplish a complete revision 
of all the excise laws of the State, repealing existing 
statutes, but retaining most of their provisions, ex- 
cept as necessarily modified by the change of scheme 
for the granting of certificates of licenses. Pro- 
visions of law upon this subject more than a century 
old which have proven salutary as well as necessary 
restraints upon the liquor traffic are continued in 
force. 

It will not be practical here to enter into considera- 
tion of the details of the bill. It is plain, concise 
and comprehensive, and will, I think, easily estab- 
lish its right to stand as a statute calculated to 
simplify, if not at once to settle, the vexed ques- 
tions of the regulation of the liquor traffic. It is 





entitled to a fair trial and I am firmly convinced 
that many of the evils incident to liquor traffic will 
be lessened, though perhaps not entirely eliminated, 
by this new measure. 

‘Tt has been suggested that the bill in some of its 
features, especially in some of its administrative 
details, should be amended. Experience will prob- 
ably suggest other amendments, This subject has 
received the thoughful attention of reformers and 
legislators for centuries, and even with the aid of 
their experience and study it is hardly to he ex- 
pected that an ideal statute can be formulhted at 
one stroke, involving such a marked change of 
policy as well as numerous changes in detail. 

By the passage of this act the Legislature has, I 
think, made a sincere effort to comply with the 
suggestion made in my last annual message, and has 
produced a measure which I confidently believe will 
be gratefully appreciated by all who think that 
further restraints should be imposed upon the liquor 


traffic. 
Levi P. Morton. 


—_————- > 


DR. JOHNSON ON LAW AND LAWYERS. 


T must always be interesting to lawyers to hear the 
opinions of an intelligent layman on them and 
their profession, especially when the layman is one 
with the robust good sense of a Dr. Johnson, for too 
many laymen talk sad trash about the law and its 
professors. Even a man like the poet Wordsworth, 
himself the son of a country solicitor, could write 
like this in ‘‘ A Poet’s Epitaph: ” 
“A lawyer art thou ? — draw not nigh; 
Go, carry to some other place 
The keenness of that practiced eye, 
The hardness of that sallow face.” 
This kind of abuse is cheap; retaliation easy: 
A poet art thou? Scarecrow fly, 
And carry to some other clime 
The frenzy of that rolling eye, 
The twaddle of that tuneless rhyme. 

Johnson was full of prejudices, but on law and 
lawyers he was remarkably lucid and _ just. 
‘* Lawyers,” he said, ‘‘ know life practically. A 
bookish man should always have them to converse 
with. They have what he wants.” It is a curious 
fact that at the age of fifty-six ‘‘the great legico- 
grapher,” as Miss Pinkerton in ‘‘ Vanity Fair” de- 
lighted to call him, had thoughts of studying law 
himself, and actually composed a prayer—and a 
very good one, too—that his study of it might be 
sanctified ‘*to direct the doubtful and instruct the 
ignorant, to prevent wrong and terminate conten- 
It is matter for real regret that he never 
How well we can picture 


tion.” 
carried out his design. 


the ponderous doctor as a learned queen’s (or 
rather king's) counsel, refining on his points to the 
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court, or haranguing a jury, while *‘ words of won- 
derous length and thundering sounds” amazed the 
the gaping occupants of the jury box! 

A friend of Dr. Johnson’s once said that he was 
like a ghost, who never spoke until he was spoken to 
—the truest description of him, the doctors aid, ever 
given ; and it is to the initiative of the inquisitive 
Boswell, of course—the admiring showman — that 
we owe the doctor's dicta on law and lawyers. 
Boswell was going to the English bar, or rather 
playing at it, and a gay friend, he said, had ad- 
vised iim against being a lawyer, because he would 
be excelled by plodding blockheads. (By the way, 
did not this brilliant contemner of blockheads move 
once for a writ ‘‘Quare adhwsit pavimento?”’) “Why, 
sir,” said Dr. Johnson, “in the formulary and statu- 
tory part of the law a plodding blockhead may 
excel, but in the ingenious and rational part of it a 
plodding blockhead can never excel. You must not 
indulge,” went on the doctor, “too sanguine hopes, 
should you be called to our bar. I was told by a 
very sensible lawyer that there are a great many 
chances against any man’s success in the profession 
of the law. The candidates are so numerous, and 
those who get large practice are so few. He said 
that it was by no means true that a man of good 
parts and application is sure of having business, 
though he, indeed, allowed that if such a man could 
but appear in a few cases his merit would be known, 
and he would get forward; and that the great risk 
was that a man might pass half a lifetime in the 
courts and never have an opportunity of showing 
his abilities.” This is as much a melancholy truth 
to-day as it was a hundred years ago. ‘‘ What 
means may a lawyer legitimately use to get on?’ 
Nice questions of casuistry arise. “A gentleman,” 
says Boswell, *‘told me that a countryman of his 
and mine, Wedderburn—afterward Lord Lough- 
borough—-who had risen to eminence in the law, 
had, when first making his way, solicited him to 
get him employed in city causes.” 

Johnson: “Sir, it is wrong to stir up lawsuits ; 
but when once it is certain that a lawsuit is to go 
on, there is nothing wrong in a lawyer's endeavor- 
ing that he shall have the benefit rather than an- 
other?” 

Boswell : ‘* You would not solicit employment, 
sir, if you were a lawyer ?” 

Johnson: ‘No, sir; but not because I should 
think it wrong, but because I should disdain it.” 

This is a good distinction which will be felt by 
men of just pride. 

He proceeded: ‘* However, I would not have a 
lawyer be wanting to himself in using fair means. 
I would have him to inject a little hint now and 
then to prevent his being overlooked.” 

This is a very tolerant view of professional eti- 








quette. When the great Duchess of Mariborough 
called at young Murray’s chambers and found hiin 
out—we may presume he was engaged in drinking 
champagne with the wits—the imperious dame 
said, on meeting him next: ‘** Young man! if you 
want to rise in your profession you must uot sup 
Boswell had an uneasy feeling that he must 


” 


out. 
give up supping out, and he put it to Johnson 
whether a very extensive acquaintance in London 
might not be prejudicial to a lawyer. 

Said Johnson: ‘* Sir, you will attend to business 
as business lays hold of you. When not actually 
employed you may see your friends as much as you 
do now. You may dine at a club every day, and 
sup with one of the members every night, and you 
may be as much at public places as one who has 
seen them all would wish to be; but you must take 
care to attend constantly in Westminster Hall, both 
to mind your business, as it is almost all learnt 
there (for nobody reads now), and to show that you 
want to have business. And you must not be too 
often seen at public places, that competitors may 
not have it to say, ‘He is always at the playhouse 
or Ranelagh, and never to be found at his cham- 
bers.’ And then, sir, there must be a kind of 
solemnity in the manner of a professional man. [ 
have nothing particularly to say to you (Boswell) on 
the subject. All this I should say to any one. | 
should have said it to Lord Thurlow twenty years 
ago.”’ This point about solemnity of manner recalls 
a saying of Horne Tooke. He once remarked to a 
serious and successful friend: ‘“ We have reversed 
the ordinary laws of nature. You have risen by 
your gravity; I have sunk by my levity.” 

Sir Matthew Hale once said that it was as great a 
dishonor as a man were capable of that he should 
be hired for a little money to say otherwise than he 
thought. But the truer and juster view of the 
ethics of advocacy is well expounded by Johnson. 

“We talked of the law. Sir William Forbes 
said he thought an honest lawyer should never un- 
dertake a cause which he was satisfied was not a 
just one,” 

‘*Sir,” said Dr. Johnson, ‘*a lawyer has no busi- 
ness with the justice or injustice of the cause which 
he undertakes, unless his client asks his opinion, 
and then he is bound to give it honestly. The jus- 
tice or injustice of the cause is to be decided by the 
judge. Consider, sir, what is the purpose of courts 
of justice? It is that every man may have his cause 
fairly tried by men appointed to try causes, A law- 
yer is not to tell what he knows to be a lie; he is 
not to produce what he knows to be a false deed; 


but he is not to usurp the province of the jury and 
of the judge, and determine what shall be the effect 
of evidence, what shall be the result of legal argu- 
ment. As it rarely happens that a man is fit to 
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plead his own cause, lawyers are a class of the com- 
munity who, by study and experience, have acquired 
the art and power of arranging evidence and of ap- 
plying to the points at issue what the law has settled. 
A lawyer is to do for his client all that his client 
might fairly do for himself if he could. If bya 
superiority of attention, of knowledge, of skill, and a 
better method of communication he has the advan- 
tage of his adversary, it isan advantage to which he 
is entitled. There must always be some advantage 
on one side or the other, and it is better that advan- 
tage should be had by talents than by chance. If 
lawyers were to undertake no causes until they were 
sure they were just, a man might be precluded alto- 
gether from a trial of his claim, though were it judi- 
cially examined it might be found a very just claim.” 
Boswell feared that the affectation of warmth ina 
client’s cause might produce habitual dissimulation. 
‘Why, uo, sir, aman who is paid to tumble — 
the metaphor is not flattering to the lawyer — will 
not go on tumbling when he is not paid for it.” 
Lawyers cultivate the diffuser graces of rhetoric. 
They are sometimes accused even of garrulity. ‘‘It 
is unjust, sir,”’ said Johnson, ‘‘ to censure lawyers for 
multiplying words when then argue. It is often 
necessary for them to multiply words. This,” he 
said, referring to some point, ‘‘you must enlarge 
on when speaking to the committee (of the House 
of Commons). You must not argue there as if you 
were arguing in the schools. 
not fix their attention. You must say the same 
thing over and over again in different words. If 


Close reasoning will 


you say it but once they miss it in a moment of in- 
attention.” 

On many other legal questions, on entail, on Sun- 
day consultations, on reports of cases, the doctor's 
opinions are wise and weighty. No one was more 
rapid in detecting a fallacy or more ruthless in ex- 
posing it. “IT repeated to him,” says Boswell, ‘‘an 
argument of a lady of my acquaintance who main- 
tained that her husband’s having been guilty of 
numberless infidelities released her from her coaju- 
gal obligations because they were reciprocal.” 

To the 
contract of marriage, besides the man and wife, 


Johnson: **This is miserable stuff, sir. 


there is a third party — society — and if it be con- 
sidered as a vow, God; and therefore it cannot be 
dissolved by that consent alone. Laws are not 
made for particular cases, but for men in general.” 
This is a truth too often forgotten, especially in 
matrimonial squabbles. — London Law Journal. 


a 


CovENANTS—PLEADING.—In an action for dama- 


ges for breach of covenant, defendant's piea of con- 
ditions performed is properly rejected where it fails 
to show specially the time, place and manner of 
performing each condition. (Norfolk & C. R. Co, 
vy. Suffolk Lumber Co. [Va.], 23 5S. E. Rep. 737.) 





SOLICITORS AS OFFICERS OF THE COURT 
-LIABILITY FOR LOST TRUST FUNDS. 


i question as to the liability of a solicitor for 

the payment of trust funds lost through his 
negligence, though the person who has sustained 
the loss was never in any contractual relation to 
him, has recently been brought before the courts 
againin the case of Marsh v. Joseph. The rule was 
first laid down in the case of Ezart v. Lister, 5 Beav. 
585, where Lord Langdale says: ‘* There is no 
doubt that, if a solicitor, knowing that money 
which is in court belongs to one person, presents a 
petition in the name of another and obtains pay- 
ment, he is personally liable for the amount. I go 
further; if he has not the knowledge of the fact, 
but has knowledge of circumstances which, if duly 
considered, would lead to a knowledge of the fact, 
he must be made personally answerable for that 
loss which his want of due consideration has occa- 
sioned.” In a later case this doctrine of duty of 
solicitor: as officers of the court was stated to make 
them responsible for a due discharge of their duties 
they had undertaken, and to extend to mere neg- 
lect as well as to misfeasance. The law is fully ex- 
amined and expounded in the case of Re Dangar’s 
Trusts, 60 L. T. Rep, 491, where Mr. Justice Stir- 
ling concisely states the principle in the following 
words: ** The solicitor took upon himself a duty as 
an officer of the court, and he must be held respon- 
sible for the discharge of his duty —that of bring. 
ing before the court all matters which were essen- 
tial for the court to know in order that it might 
deal properly with the fund.” 

In this case (Marsh v. Joseph) the solicitor’s name, 
it appears, had been used without his consent or 
knowledge in proceedings which had been fraudu- 
When 


it came to his knowledge that his name had been 


lently taken to obtain money out of court. 


used, but without notice of anything fraudulent, he 
received his share of the costs of the proceedings. 
“Though,” us Mr. Justice Kekewich says, ‘* what 
had been improperly done towards himself cannot 
be said to put him on inquiry so as to give him 
notice of the greater iniquities, yet I consider that, 
as an officer of the court, he had no right to con- 
done the impropriety without first ascertaining that 
all that had been done in his name had been prop- 
erly done, and that the proceedings had been so 
conducted that all matters which were essential for 
the court to know had been brought before it, in 
order that it might properly deal with the fund.” 
On this ground the solicitor has been held liable for 
so much of the fund as has been lost since the time 
when it came to his knowledge that his name had 
been wrongfully used, for, so far, he can properly be 
said to have acted as solicitor in the matter. This 
case certainly seems to take the law, as laid down 
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in Dangar’s Trusts, a step further, for a solicitor 
seems now to be liable for condoning an irregularity 
on the part of another solicitor, if he shall have 
neglected to inquire fully into the circumstances of 
that irregular act, and loss should arise in connec- 
tion with that proceeding. 

This is of great importance to the profession, for 
it still further extends the liability of solicitors as 
officers of the court, and certainly now it will put 
all on inquiry where any impropriety or irregularity 
involving their action as such is brought to their 
knowledge.—Law Times. 





>——_—— 


THE REPORTS. 


N the 2d of December last, among the general 
rules of practice adopted by the judges of the 
Appellate Division of the Supreme Court of this 
State was rule 43, containing the following provi- 
sion: 

‘*All cases cited on the briefs from the courts of 
this State shall be cited from the reports of the offi- 
cial reporter, if such cases shall have been reported 
in full in the official reporter.” 

This rule was adopted presumably after due de- 
liberation by judges of experience, and seemed to 
present a possibility of getting rid of the nuisance 
of duplication of reports, which has become a seri- 
ous matter both for our purse and our time. 

And yet, when this rule has been in force only 
about six weeks, an attempt is being made to nul- 
lify it by the introduction into the Legislature of a 
bill which provides that no rule shall be made or 
enforced requiring attorneys ‘* to cite from any re- 
ports prepared by the official reporters in reference ” 
(preference) ‘‘to other published volumes of re- 
ports.” 

Surely this is a matter in regard to which the 
judges are entitled to express their wishes, and a 
court which spends a large part of its time in the 
examination of cases is certainly also entitled to in- 
dicate its preference as to how these cases shall be 
cited. 

If the official reports were expensive or badly 
done, or were for any reason unacceptable to the 
bar, then it would be proper to abolish them en- 
tirely and leave us to the tender mercy of ‘‘ private 
enterprises,” which would give us all sorts and 
kinds, 

But it is not understood that any fault is found 
with the official reports, or that the cases are not 
promptly and faithfully reported in them. 

The only grievance alleged is that the rule is 
aimed at the unofficial series, of which there are 
several. 

It has also been alleged that it isa hardship to 
members of the Bar who have the back numbers of 





the unofficial series to compel them to start in at 
this time and buy the earlier volumes of the official 
reports. 

But this is not at all necessary, each of the two 
leading series of unofficial reports contains tables 
of reference to the cases in the official reports, and 
every case heretofore unofficially reported may be 
found readily, if it is contained in the official re- 
ports, by means of these tables. 

So this hardship does not exist. 

As to the system of reporting, the very object of 
the establishment of the official reports was to dis- 
courage unofficial reporting and do away with the 
reporting over and over again of the same case. 
The evil is not only the duplication ; in some in- 
stances cases appear in these unofficial reports in 
which the opinions had not been revised by the 
judges and were not verbally, at least, correct. 

In one instance, an opinion which had been or- 
dered canceled by the court appears in full in one 
of these series as an official opinion. 

It was to attain the result aimed at by the official 
series, namely, the prevention of useless trouble and 
labor to the bar and the bench that several series of 
law reports, namely, Abbott’s New Cases, Jones and 
Spencer Reports, Daly's Reports and Connoly’s Sur- 
rogate Reports were voluntarily discontinued. 

There are many considerations which might be 
presented in connection with this question of. offi- 
cial reporting, into which it is not necessary at this 
time to go, our only object being to point out that 
the judges were certainly entitled to make sucha 
rule if thereby they could decrease the labor of ex- 
amination of cases (always a heavy one, and under 
the new system especially so) without imposing any 
very great hardship upon counsel. 

In other words, if the needs of the bench and 
bar can be better subserved by having one official 
series instead of three or four, it would seem that 
the rule is a very reasonable one. 

As an example of the result of duplication of re- 
ports we mentioned sometime since a well known 
case. It is people ex ret. Choate v. Barrett (56 Hun, 
351; 24 Abbott's New Cases, 430; 8 N. Y. 
Criminal, 13; 30 State Reporter, 728; 9 N. Y. Supp. 
32!; 18 Civil Procedure, 230; affirmed 121 N. Y. 678, 
and 30 State Reporter, 1016).— New York Law 
Journal. 





Notes of English Cases. 


ADMINISTRATION—EXECUTOR.-— An executor had 
as surety joined with his testator in a promis- 
sory note to secure a debt of the testators to his 
bankers. Ina creditor’s action for administration 
of the testator’s death, which was involved, 

Held, That the executor was entitled to retain the 
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amount for which he was liable as surety on the prom- 
issory note out of the money in court, or in the hands 
of the receiver in the action, though the executor’s 
claim had not been made until after the chief clerk’s 
certificate had been filed. (Re Giles; Jones v. Pen- 
nefather; Chan. Div. 74 L. T. Rep. 21.) 


ExTRaDITION.— By an extradition treaty made 
between the British and Belgian governments — to 
which the Extradition Acts were applied by Order 
in Council — it was provided that: ‘‘In no case nor 
on any consideration whatever, shall the High Con- 
tracting Parties be bound to surrender their own 
subjects.” 

Held, That, under this treaty, while the executive 
government of this country are not bound to surren- 
der a fugitive criminal who is a British subject, 
they have a discretion to surrender and may surren- 
der such person, although a British subject, upon a 
prima facie case being made out, and the require- 
ments of the Extradition Acts being duly complied 
with. (Q. B. Div., Re Galwey, 73 L. T. 756.) 


INFANT — MAINTENANCE.— W. by will directed 
his trustees to apply the whole of the income of his 
personal estate, or such part as they should in their 
absolute discretion think fit, in or towards the 
maintenance, education, apprenticeship, or in any 
other manner for the benefit of the child orchildren 
of his sister J., until they should respectively attain 
the age of twenty-three years, and to accumulate 
the residue of such income; and he gave the capital 
of his said personal estate to such of the children 
of J. as should attain the age of twenty-three years 
as tenants in common in equal shares. W. died in 
1888, His sister survived him, and had two child- 
ren only, both born in his lifetime. By an order 
made in January, 1889, upon a summons taken out 
by the trustees, it was declared that the gift of 
capital to the children who attained the age of 
twenty-three was void fui remoteness; but that, on 
account of other clauses in the will, the persons to 
take it could not be ascertained until the death of 
J., and the trustees were ordered to accumulate the 
surplus income until further order. In 1895 the 
two children of J., one of whom had attained 
twenty-three and the other twenty-one, took out 
this summons for the determination of the questions 
whether the trust for the maintenance was not good 
and whether the trustees ought not to have applied 
and ought not now to apply the accumulated income 
for the maintenance, etc. 


Held, that the trust for maintenance could be 
severed from the gift of the capital and was good; 
that the accumulation by the trustees had plainly 
not been an exercise of their discretion, and that 
they had now, notwithstanding that one child had 
attained twenty-three, a discretion to apply all 





or any part of the income which accrued down to 
the date of her attaining twenty-three in payment 
of the past maintenance of the two children, and to 
apply any part of the income which has accrued 
since that date, or should accrue before the younger 
child attained twenty-three, in or towards his 
maintenance. (Chan. Div. Re Wise; Jackson v. 
Parrot, 73, L. T. 743.) 


SerrLEMENT — PoweR. — Under certain settle- 
ments S. had power of appointment over certain 
He re- 
leased this power, and with his daughter, who be- 
came absolutely entitled in default of any appoint- 


property in which he had a life interest. 


ment under the power, mortgaged the property. 8. 
became bankrupt, and the property was sold; and 
the question arose whether the trustees could dis- 
tribute the proceeds upon the footing that the 
power had been validly released. 

Held, That the release, though for the benefit of 
S., was valid, the doctrine which applied to the ex- 
ercise of a power of appointment having no appli- 
cation to the ease of a release of power. (Chan. 
Div., Re Somes; Smith v. Somes, 74 L. T. Rep. 49.) 


Tramways.—A by-law made by a tramway com- 
pany requiring passengers to deliver up their 
tickets to an inspector of the company on demand 
or pay their fare over again is reasonable and good, 
and the fact that the passenger's failure to deliver 
up his ticket on demand is not wilful, but due to 
his having inadvertently lost or destroyed it does 
not relieve him from the obligation to pay his fare 
again. (Hanks v. Bridgman, Q. B. Div., 74 L. T. 
Rep. 26.) 


TRUSTEES —BREACH OF TRUST. —A. and B., trus- 
tees of a will, committed a breach of trust by in- 
vesting trust moneys upon insufticient security, viz. : 
eight mortgages, for the purpose of giving the 
After the 
date of the first four mortgage securities, A became 
entitled, as legal personal representative of his wife, 
who then died, to a beneficial interest in one-fifth 
of the trust estate, so that, when the four remaining 
mortgages investments were mude, he was both a 


beneficiaries a higher rate of interest. 


trustee and a beneficiary. Legal proceedings were 
taken, which resulted in the administration of the 
trust estate. The mortgaged properties were sold 
and realized less than the amount advanced upon 
them by the trustees, part of the loss being in 
respect of the four mortgages made prior to the 
date when A. became a beneficiary, but the greater 
part being in respect of the four mortgages made 
after that date. 

A. and B. were declared jointly and severally lia- 
ble to make good the loss to the trust estate. The 
whole of the loss was, however, recouped out of 
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A.’s share of the trust estate, and he sought to re- 
cover one-half of it from B. 

Held, That A. being a beneficiary as well as a 
trustee could not compel B. to bear any part of the 
loss occasioned by the breach of trust in which he, 
A., had concurred. (Ct. of App., Chillingworth v. 
Chambers, 74 L. T. Rep. 34.) 


TRUSTEES — INVESTMENT. R., by will, gave his 
residuary estate to tiustees upon trust to convert 
and to invest in their or his names upon the public 
stocks, funds, or securities of Great Britain or of 
any foreign or colonial government, and he gave 
them power to postpone for such time as should 
seem expedient the sale, conversion, or getting in 
of any part of the trust estate. The testator’s es- 
tate consisted chiefly of foreign stocks and bonds, 
some of which were payable to bearer. The trus- 
tees retained these securities for some years, then 
one trustee wished to realize; the other three 
thought it best to further postpone the sale. 

Held, On a summons taken out by the trustee who 
wished to realize, that under the power to invest in 
their names the trustees had not power to purchase 
foreign government bonds payable to bearer; that 
they had power to postpone the sale of such bonds 
possessed by the testator at his death, but that this 
power to postpone could only be exercised by the 
trustees unanimously, and if one trustee objected 
the bond or other unauthorized securities must be 
converted, (Chan. Div., Re Roth; Goldberger v. 
Roth, 74 L. T. Rep. 50.) 


-- . 


Notes of American Decisions. 


ACCORD AND SATISFACTION—EVIDENCE. — W here 
defendant sends a check for for the full amount ad- 
mitted by him to be due plaintiff for commissions 
for a sale, and incloses a voucher to be signed and 
returned by plaintiff, which acknowledges receipt 
and plaintill 


’ 


of the check** in full for commissions,’ 
accepts the tendered payment, he thereby accepts 
the conditions on which it was sent, though he does 
not return the voucher, and writes that there is yet 
due from defendant for such sale $1,200. (Nassoiy 
v. Tomlinson [N. Y.}, 42 N. E. Rep. 715.) 

BANKS—ACTION FOR BANK DEPOsIT.— Where one 
mails to a bank money and checks for deposit, but 
the bank refuses to acknowledge receipt thereof, 
and persistently denies such receipt, the relation of 
depositor and depositee is not created. (Miller v. 
Western Nat. Bank of York [Penn.]}, 33 Atl. Rep. 
684.) 

CouUNTY TREASURER—ACTION ON BOND—PARTIES, 
—The county in which taxes for county and State 
purposes are levied, being the owner thereof when 
collected as well as of taxes levied for school pur- 
poses till apportioned to the several school districts, 


is a proper party to an action on the official bond of 
the tax collector of the county, though it runs in 
the name of the State; Hill’s Ann. Laws, §§ 340, 
341, providing that the undertaking of a public of- 
ficer to the State or acounty shall be a security to 
the State or county, as the case may be, and that 
when he forfeits his bond any person injured by his 
misconduct, or who is by law entitled to the benefit 
of the security, may maintain an action thereon in 
his own name. 
Rep. 380, ) 


(Hume v. Kelly [Oreg.], 43 Pac. 


FrDERAL Courts — SUPREME Court — JURISDIC- 
tTion.—The fact that the State Supreme Court, in 
affirming a judgment, decided against an immunity 
from liability expressly claimed under the laws of 
the United States, does not give jurisdiction to the 
Federal Supreme Court, if such immunity was not 
claimed in the trial court. (Chemical Nat. Bank of 
Chicago v. City Bank of Portage [U 8.8. C.], 16 
S. C. Rep. 417.) 

INJUNCTION—RIGHT OF CORPORATION. —A Corpora- 
tion cannot have persons or organizations enjoined 
because they have conspired to exterminate it by 
compelling its members to leave it. (Silver State 
Council No. 1 of American Order of Steam Engi- 
neers v. Rhodes [Colo.}, 43 Pac. Rep. 451.) 

LACHES — CHARITABLE TRUSTS. —Though charita- 
ble trusts are highly favored by the law, and a court 
of equity will sometimes entertain a bill, after along 
period of delay, to correct the administration of a 
charitable trust, which is being administered con- 
trary to the piain intent of the founder, it is not a 
rule of universal application that aches cannot be 
set up in defense of a suit to enforce a charitable 
trust. Accordingly, held, that in a suit between 
rival church sects, each seeking to obtain possession 
of certain real estate in order to devote it in its own 
way to pious uses, neither the State nor the publio 
at large having any interest in the litigation, a delay 
by the complainant of 25 years before asserting its 
claims, during which the defendant had expended 
money in buying an apparently valid title and in 
paying taxes, was /aches such as to bar complainant 
from relief. (Church of Christ at Independence, 
Mo. v. Reorganized Church of Jesus Christ of 
Latter-Day Saints [U. 8S. C. C. of App.], 71 Fed, 
Rep. 250.) 

LIFE INSURANCE POLICY—PRESUMPTION OF DEATH. 
—In an action on a policy on the life of one who 
disappeared about a year before the commencement 
of suit, it is proper to charge that the death of an 
absent person may be presumed in less than seven 
years from the date of the last intelligence from 





| him, from facts and circumstances other than those 
| showing exposure to danger which might probably 
| result in his death. (Northwestern Mut. Life Ins. 
Co. v. Stevens [U. 8. C. C. of App.], 71 Fed. Rep, 
258.) 
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\ CASE which we consider of unusual im- 
i portance has just been decided by the 
Appellate Division of the Fourth Department. 
It is the Matter of the Application of Cudde- 
back to compel the county clerk of Erie to file 
certificates of nomination. We are.glad to 
learn that the Appellate Division saw fit to 
determine this question even after the election 
was over. As far as practical results are con- 
cerned it was of little importance, but we 
believe that many provisions and sections of 
the election law should be determined and 
adjudicated. The question in this case was, 
whether the provision requiring a nomination 
to be filed within a certain time before the 
election, was mandatory or directory, and 
the learned court properly holds that it is man- 
datory and that after the date for filing certifi- 
cates is passed the county clerk has no right to 
receive and file other certificates of nomination. 
We print the opinion in full in this issue of the 
Law JouRNAL forthe express purpose of clear- 
ing away a much mooted question which never 
has been before determined by the Appellate 
Division. 

In the address of Hon. Edward J. Phelps, 
ex-minister to the Court of St. James, before 
the Institute of Arts and Sciences in Brooklyn, 
the distinguished jurist took occasion to make 
some remarks concerning jingo sentiments and 
the Monroe doctrine. Such remarks coming 
from a member of the Venezuela Commission 
are particularly interesting aside from their 
value as a note of warning to our rampant 
statesmen at Washington. Mr. Phelps said: 

“This Monroe doctrine, a phrase heard 
now for the first time by many Americans, has 
been brought strikingly before the country. It 
has nearly plunged us in war with Great Britain; 
it is now bringing us nearer to a war with Spain. 
It has operated to paralyze business, and bring 


Vou. 53 — No. 14. 





aloss which no arithmetic can compute. It 
has brought us in conflict with countries with 
which we have had no quarrel. 

“A proposition that entails such conse- 
quences should be carefully examined. Why 
Monroe doctrine? Legal doctrines don’t have 
personal names attached to them. In this case 
it is confusing. It is no new thing in the his- 
tory of the errors of the world to find politi- 
cians reverting to a vocabulary not explanatory 
but concealing. 

“ This Monroe doctrine was due to the Holy 
Alliance by which powers of Europe sought to 
crush out the republican spirit growing in South 
America. It was hoped by this alliance to 
enable Spain to subdue the eight republics who 
had gained independence from her. This was 
the problem with which Mr. Monroe was 
dealing. 

“The fear that there would be a combined 
effort to help Spain was the difficulty with which 
he was contending. How dangerous such a 
project as that proposed by the Holy Alliance 
would be to an infant republic, as this country 
was then, is apparent. That was what Mr. 
Monroe was dealing with; there was no other 
thought than that. 

“The principle he evoked was the right of 
self-preservation, and its first and paramount 
duty. But he did not institute this doctrine ; 
it was already a fundamental part of interna- 
tional law. 

“President Monroe’s message was warmly 
attacked in Congress. It was said to transcend 
international law. It was defended by Daniel 
Webster, who took upon himself to state its 
principle. It is the true definition, in my 
opinion, that it is the right of the nation to de- 
fend itself, and it goes as far as that necessity 
does. 

“ British Guiana has a dispute with its neigh- 
bor about a boundary line, 2 dispute a century 
old, a dispute which is involved in such ob- 
scurity as to its merits that eminent lawyers 
and jurists and diplomats have to be engaged 
Great Bri- 
tain agreed to arbitrate a part of it, but it re- 


to determine what its merits are. 


refused to arbitrate the other part because it 
was occupied by its own citizens and in every 
way its own property. 

“‘ Have we any interest in this? Have we 
any conceivable interest why that line should 
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or should not be drawn through that jungle ? 
Has any man undertaken to say how we should 
be harmed if the line was drawn a few miles to 
the east or west ? On the contrary. 

“What evidence is there that Great Britain 
is wrong? Our duty is to attend to our own 
business and to keep peace by keeping our 
hands away from other countries. Only where 
we should interfere in the cause of humanity 
does the exception lie. Such a case would be 
in event of atrocities such as are represented 
to have occurred in Armenia. But in this case, 
until some man shall step up and tell us how 
we are concerned, I shall say we are not con- 
cerned. 

‘Sometimes I have heard the assertion that 
this interference is not international law, but 
American policy. Policy? Can there be such 
a thing as policy where there is no interest ? 
Can we have a policy to be enforced by arms 
when we haven't a right? I can understand 
a policy to maintain rights—I am a firm be- 
liever in that policy. Show mea national right 
that is honest, and I need no argument to be 
foremost to defend it. But can there be such 
a thing as a policy to be enforced against 
right? If we have no right, then we have no 
policy. 

“If we want to quarrel with Great Britain 
we ought to fight about something that will do 
us some good. It is my opinion that there is 
no line, and that the further we delve into the 
archives of Spain and Holland we will find it 
more true. 

**Some men shout more about Americanism 
than they would stand by in case of war. That's 
the language of the bully. Napoleon’ had a 
Monroe doctrine. He didn’t call it by that 
name. He believed that France was the head 
of Europe. “What became of France? Its de- 
cay began with the downfall of Napoleon. 

* No nation can afford to set itself up against 
the opinion of the world. International law is 
as important to us as it is to the rest of the 
world. How far would any American tolerate 
for even one month the interference of any 
other nation with any affair of our own? It is 
to be hoped that the good judgment of Ameri- 
cans will put an end to this matter. 

“But then Congress turns to Cuba. It says: 
‘If we can’t fight England, lets fight Spain.’ 
What about it? Spain has owned Cuba for a 








long time. There is a rebellion there, a rebel- 
lion of banditti, a rebellion which has no or- 
ganized government, a rebellion of pillage and 
arson and murder. 

“Congress now proposes that we go to war 


with Spain for such a class of people. Why? 
Oh, it’s the Monroe doctrine. We had a re- 
bellion of our own twenty years ago. But it 


was not a rising of Banditti. 
States. It failed because it lacked right. 

* But how should we have relished it had 
Spain interfered? What a feeling ran over this 
country we heard that Great Britain 
favored the rebellion unofficially. What was 
our feeling when the Alabama preyed upon our 
commerce? Now it is proposed to do towards 
Spain what we should have resented to the 
death. 

“I do not believe there is one American who 
would hesitate if our national honor were at 
stake. But isn’t it better we should have peace 
and prosperity by refusing to meddle with the 
affairs of the world until we have some reason 
todo it? Isn’t that the Monroe doctrine ? 

“That is the way, it seems to me, in which 
Americans should preserve the peace of the 
world. 


It was a rising of 


when 


And that is the way, notwithstanding 
the exertions of some men, some petty poli- 
ticians, who want war for war’s sake, war for 
its contracts and its plunder, war for its offices 
and all the rest of its spoils. 

“Notwithstanding the efforts of such men, 
and I am sorry to say this country contains 
them, I believe I should despair of my country 
if I did not believe that the sound good sense 
of the American people would come to the 
front when the necessity arises, and will pre- 
serve the peace of the world so far as we are 
concerned.” 


There are many interesting questions, which 
are daily arising, in relation to the Liquor Tax 
Law, and it was to be expected that many con- 
troversies would arise over the provisions so 
ultra and broad in their nature. One of the 
provisions of the law requires that no person 
trafficking in liquors shall give away any food; 
in other words, it prohibits the free lunch. 
Naturally, the ingenious mind of the saloon- 
keeper at once turns to a method to evade the 
provisions of this act, and he discovers that by 


selling the liquors a little less in price than be- 
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fore and by selling his free lunch at a nominal 
price he can still keep up that feature of the 
liquor business which is so popular with its 
patrons. 

Again, it is questionable as to whether clubs 
should be compelled to apply for a license to 
an excise board for the month of April, and 
later to obtain a tax certificate from the proper 
officials. Subdivision 2 of section 34 expressly 
provides that associations or corporations traf- 
ficking in liquors only with their members may 
obtain a tax certificate, although the place 
where such trafficking is carried on is within 
two hundred feet of a church or a school-house, 
In the de- 
bates on the passage of the law it was clearly 
shown that the Liquor Tax Act was intended 


and on the same street or avenue. 


them come 
No such 


to include clubs, and to make 
within the provisions of the law. 
provisions can be found in the exciselaw. One 
of the points involved in the question as 
to whether a club should take out a license was, 
did the club sell liquor to its members or was 
the liquor the property of the members of the 
club? The corporation counsel of the city of 
New York has given an opinion that the Liquor 
Tax Act, so far as clubs are concerned, does 
not take effect until the first day of May, 1896, 
but there seems to be no reason why the act, 
which took effect March 23, 1896, should not 
apply toclubs so as to oblige them to obtain a 
license for the month of April. under the pro- 
visions of section 4 of the Liquor Tax Act. 

It is obvious that the stringency of the 
Raines law will be felt first, and perhaps, most 
severely by the clubs. For the purposes of 
liquor selling the law places clubs in same cate- 
gory as saloons. Clubs must pay the heavily 
increased liquor tax, cannot sell liquor at all 
on Sundays, even with meals, can serve no free 
lunches with liquors, must post the tax certifi- 
cate in a conspicuous place, must allow access 
to the excise inspectors, and comply in all other 
respects with the minute provisions of the act. 
Many of these restrictions, while annoying to 
club members, will do no great financial harm 
to the clubs themselves, and in the cases of 
large and prosperous clubs, the increased li- 
cense fee demanded will not be troublesome. 


But it is a well-known fact that clubs are, as a 


rule, money-losing organizations, and careful 
financial management is required in all of them. 








It is equally well known that one of the most 
important items of club revenues is the profits 
from the sale of liquors. In the majority of 
clubs the increase in the tax and the prohibi- 
tion of all Sunday liquor selling will be a seri- 
ous matter, and, in many cases, will mean the 
destruction of the organization. 

The large clubs in the great cities are likely 
to find their chief cause of complaint in their in- 
ability to sell wines or other liquors to their 
members, with mealson Sundays. Herein they 
are deprived of the privileges extended to ho- 
tels, and, as the law now stands, club members 
cannot secure the same creature comforts, on 
There can 
be no doubt that this will generally be consid- 
ered as an injustice, and that an effort will be 


Sundays, as can hotel residents. 


made to amend the law in this particular. 
Those responsible for the law will undoubtedly 
admit that as regards the sale of liquors with 
meals, at least, the law is hard on club mem- 
bers; but they assert that it would be impossi- 
ble to frame a law which would allow large 
clubs to sell liquors with meals on Sunday, 
which would not also allow general liquor sell- 
ing in so-called clubs, which would spring up 
all over the city. Neither could any measure 
receive public support which would attempt to 
discriminate between rich men and poor men, 
or which would afford privileges to large and 
wealthy organizations, that are denied to smaller 
and humbler ones. 

It has been assumed by some clubs that they 
are entitled, under the law, to a hotel license, 
and it is apparent that the only way in which 
they can legally sell liquor on Sundays is by 
obtaining a classification of clubs as hotels, by 


the courts. The provision of the law bearing 


on this question is in section 31, subdivision 2, 
as follows: 

“The holder of a liquor tax certificate un- 
der subdivision 1 of section 11 of this act, who 
is the keeper of a hotel, may sell liquor to the 
guests of such hotel, except to such persons as 
are described in clauses 1, 2, 3, 4 and 5 of sec- 
tion 30 of this act, with their meals, or in their 
rooms or apartments therein, but not in the 
barroom or other similar room of such hotel 
(the term hotel as used in this act shall mean a 
building or place which is regularly kept open 
for the feeding and lodging of guests, and in 
which there shall be at least ten furnished bed- 
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rooms for their occupancy if situate in any city, 
incorporated village, or within two miles of the 
corporate limits of either ; and at least six bed- 
rooms if situate in any other place).” 

The only hope of clubs under this section, is 
that the courts will declare them to be places 
which are kept open for the feeding and lodg- 
ing of guests. As clubs are not public places 
and only pretend to feed and lodge their own 
members, this hope would seem to be a slender 
one. 


The divorce case of Aaron Phipps v. Jane 
Phipps came to an end recently at Clear Lake, 
S. D. A cross-bill had been filed and the jury 
found a verdict in favor of the defendant. It 
seems that all of Clear Lake have taken an in- 
terest in this case which lasted several days, 
Phipps wanted a divorce from his wife on the 
ground of desertion, and Mrs. Phipps applied 
for a similar remedy on the ground that her hus- 
band had been extremely cruel to her, while the 
custody of their child was one of the main con- 
tentions. The attorney for the plaintiff was 
notified by one of the women of Clear Lake 
that the women of that town were very much 
interested in the Phipps case and wanted very 
much to sit on the jury, as there seemed to be 
that privilege accorded them under the laws of 
South Dakota. The learned counsel for the 
plaintiff said that there was no objection, pro- 
vided the women had no prejudice and could 
stand the same test that male jurors must un- 
dergo. The attorney for the defendant was 
also interviewed, and finally an agreement was 
reached that the case should be tried by a fe- 
male jury. Upon the trial the court-house was 
crowded, and the women who had been sum- 
moned as taleswomen presented themselves and 
answered the stern, strict questions which were 
asked them by the attorneys on both sides. 
Here is a sample of the questions asked, with 
answers given: “Would you apply for a divorce 
if your husband slapped you in the face?” In 
response came, “I would slap him back again, 
and if he was not a very big man he would get 
the worst of it. I do not believe in divorces 
anyhow. I think husband and wife ought to 


fight it out at home.” 

This taleswoman was promptly excused by 
the counsel for the plaintiff. The examination 
of the other women lasted for two days and re- 
sulted in many wild questions with correspond- 








ingly queer answers, After several days it be- 
came evident that it was impossible to obtain 
twelve women jurors, and so five men were 
called in and at once accepted. The attorneys 
demanded that the jury be locked up at the 
end of the day’s testimony. and the order was 
made and granted by Judge Andrus. Many of 
the women on the jury were pretty and attrac- 
tive and the attention of the spectators was 
taken from the testimony to an inspection of the 
charms of the women jurors. Mrs. Phipps told 
at great length the story of her husband’s cru. 
elty, while the women on the jury gave groans 
and moans after each piece of testimony. When 
Phipps told how his wife had deserted him, the 
faces of the female jurors easily expressed the 
opinion they had formed, “Served you right.” 
The case lasted four days. The seats were 
hard, the hotel accomodations poor, but the 
interest and excitement in the proceedings were 
continued throughout. ‘The case seemed per- 
fectly clear for Mrs. Phipps, but the jury re- 
mained all night before they reached a ver- 
dict. From the sounds which proceeded from 
the jury room it was quite evident that the wo- 
men were deciding the case, and not the men. 
On the next morning the several women, much 
bedraggled, came into court. One female 
member of the jury, in discussing the verdict, 
is reported to have said that if women’s rights 
meant serving on a jury, she was against it, and 
preferred home to the jury room. The verdict 
in the case seemed perfectly in accord with the 
testimony and the weight of evidence, but the 
women of South Dakota have evidently already 
tired of what they formerly prized as a precious 
privilege. 


The Coroners’ Bill, which was introduced at 
the instigation of the Medical Association of 
the State of New York and the New York State 
Bar Association, seems to be having a difficult 
time in the assembly judiciary committee, 
where it seems probable it will remain until the 
end of the session Perhaps the reason why the 
bill is about to be “ killed ” is, that it is rational 
and proper, and that the legislature do not 
think it is their duty to pass such a measure. 
The coroners throughout the State have long 
since been disapproved of by the majority of 
intelligent people in the State on the ground 
that they are not the proper persons, nor are 
they qualified for the duties of the office, and 
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that the proceedings held by them are of little 
or no value, while, if the proceedings were con- 
ducted by properly competent persons, they 
would have some weight and would meet the 
necessities of the situation. Through the lack 
of any more potent argument, objection is made 
that in the bill provision is made for the ap- 
pointment of examiners by the justices of the 
Appellate Division ef each department. It is 
only through such a medium of appointment 
as this that there is any hope of keeping the 
coroners out of politics and of securing a class 
of men of intelligencee and merit to act in this 
capacity. It does seem queer that bills which 
possess shady reputation should pass the legis- 
lature with flying colors, while other bills, like 
the one in question, which tends to work out a 
great reform in an important branch of law, are 
held up by a few members in the legislature on 
account of some slight pretext or other. 


It is reported that the Ohioan Legislature 
will surely pass the bill to prohibit the wearing 
of “obstructions” in the shape of high heats by 
women, in the theatres, and to subject theatri- 
cal managers, who permit their patrons to make 
nuisances of themselves, in this way, to fines for 
each offense. Thus the warfare against the 
theatre hat passes from jest to earnest. The 
offending women cannot plead that they have 
not had fair warning. ‘The protest was made 
good naturedly at first. The obstruction was 
joked about for years, and considerate women 
took the hint long ago. ‘They either wore close 
fitting bonnets or low hats without flaring orna- 
ments to the theatre, or else they removed their 
hats during the play. The good example of 
these ladies, however, was not followed as it 
should have been. Many others continued, and 
still continue, to wear at the theatre, the same 
obstructive style of hat that is fashionable street 
wear; and, therefore, it has been decided to 
adopt sterner measures with them. If they will 
not yield to a pleasantly spoken hint or a cour- 
teous request, they must listen to a peremptory 
command. It is quite probable that the action 
of the Ohioan Legislature will be imitated in 
other States, next winter, for the obstructive 


hats have become a nuisance too great to be dis- 
regarded, the patience of both men and women, 
who are its victims, is worn out, and there is a 
growing demand that the pleasure of the ma- 





jority shall be no longer sacrificed to the selfish 
vanity of the few. Would it not be better for 
the new woman to observe the niceties as to 
the removal of their head gear, which men have 
long been doing ? 


The rule as to the liability of a carrier for 
the lost or destroyed baggage of the passenger 
has had many exceptions and so we consider it 
valuable to comment on another case in this 
State. 

An interesting question as to where the re- 
sponsibility should be placed for baggage 
checked for continuous passage over connect- 
ing lines of railroad, has just been decided by 
the appellate term of the Supreme Court in 
New York. The action was brought by Edwin 
R. Fox to recover the value of certain articles 
contained in a valise which was checked for the 
plaintiff in El Paso, Texas, to Detroit, upon a 
coupon ticket to New York over several rail- 
ways, including the Texas Pacific, the Iron 
Mountain, the Wabash and several others. The 
plaintiff opened the valise en route at Big 
Springs, Texas, on the Texas Pacific railroad, 
and saw it again at Danville, Ill., on the Wabash 
line, when, as he claims, he found it had been 
broken open and that some of the contents 
were missing. The defendant, the Wabash 
Railroad Company, gave evidence to prove that 
the valise was delivered in the condition in 
which it was received by them, viz., in bad 
order and open, and that none of the contents 
were lost or abstracted while in their possession; 
also evidence that the valise could have held no 
more than the articles in it when delivered. 

The result of the trial in the court below 
was a judgment for the defendant and this 
judgment the Appellate Term unanimously 
affirmed. Presiding Judge Daly, who delivered 
the opinion of the Appellate Court, said that the 
appellant was under a misapprehension con- 
cerning the law of this State applicable to cases 
like the present. Where several carriers unite 
to complete a line of transportation, a passen- 
ger, who delivered baggage in good condition 
to the first one of the series, may bring his 
action against any subsequent one in whose 
hands he finds the baggage in a damaged con- 
dition, and can recover without proving that 
the particular company sued received the 
property uninjured, as the original good con_ 
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dition will be presumed to have continued up 
to the time the company sued received the 
property ; but this presumption is not conclu- 
sive and may be rebutted by proof, upon the 
part of the company sued, that the property 
was in fact damaged when received by defend- 
ant. 

Judge Daly added that in this case the 
defendant company sustained the burden, 
which the law cast upon it, of showing that 
any loss of contents as well as injury to the 
value happened before the property came into 
its possession, and the remedy of the plaintiff, 
therefore, was against some preceding company 


guilty of wrong, and not against this defendant, 


whose responsibility did not begin until it re- 
ceived the baggage. 
Secciaapintnanaiibie 


EXECUTION OF FOREIGN JUDGMENTS IN 
ENGLAND. 


{By G. G. Patiumore, Barrister-at-Law. Read before Inter- 
national Law Association. } 


IRST, the main principal of the general theory 

may be stated thus: When a competent court 

of one country has given a proper decision upon a 

case submitted to it, that decision will be recog- 

nized and enforced by the court of any other 

country so far as it can properly do so according to 
its own law. 

It is importaut to understand at the outset that 
this is not a maxim of international law. I cannot 
do better than quote Sir R. Phillimore on this point: 
‘*The authority of a judgment in time of peace,” 
he says, ‘*is derived exclusively from the civil law 
of the territory in which it is given; it cannot, 
therefore, according to strict principles of inter- 
national law, have effect or operation in a foreign 
territory. But international comity, sui exigente et 
humanis necessitatibus, speaks another language, and 
a foreign judgment is generally in some shape or 
other upholden and executed by all States. Both 
from the jurisprudence and the positive enactments 
of States upon this subject the general axiom may be 
deduced that no State allows a foreign judgment 
to be executed within its territory except under the 
authority and by the order of its own tribunal ” 
(I. L. iv. 728). The principle is thus to be 
found in the systems of all States; but it is in the 
method and extent of its practice that there is that 
lack of uniformity which exists at the present day. 
The proposition above stated has found a place in 
English law (not by statute, but by decisions of the 
courts), but it has been accounted for in two ways, 
either as being due to comity or as due to obli- 
gation. 


“or 


indy 





The former may be said to be the older and now 
less favored view, but it has the authority of Lord 
Ellenborough, Sir A. Cockburn and Sir R. Philli- 
more. To quote the second-named: ‘‘The comity 
of nations, by virtue of which alone the judgments 
of the tribunals of one country are respected in 
those of another.’’ (Castrique v. Imrie, 30 L. J. C. 
P. 177 [1861].) The first: ‘* By the comitas gentinm 
the courts of different countries will recognize and 
enforce the judgments of each other. (Alves v. 
Banbury, 4 Camp. 28 [1814].) And the 
‘Though earlier cases exhibit some fluctuation and 
variety with respect to the application of this doc- 
trine, it has become firmly established by a series of 
later cases as an unquestionable maxim of our juris- 
prudence.” (Messina v. Petrocochino, L. R. 4, P. 
C. 144 [1872]. 

The latter, first enunciated by Baron Parke so 
long ago as 1845, has obtained most hold on Eng- 
lish law, and rests on the great authority of Lord 
Blackburn in Godard v. Gray, L. R. 6, Q. B. 139, 
and Schilsby v. Westerholz, L. R. 6, Q. B. 155 
[1870]. I quote the former case: ‘‘ The principle 
‘ that where a competent court has ad- 


third: 


is * * * 
judicated a certain sum to be due, a legal obliga- 
tion arises to pay that sum, and an action of debt to 
enforce the judgment may be maintained. It is in 
this way that the judgments of foreign and colonial 
courts may be supported and enforced.”’ And the 
latter: ‘‘It is not an admitted principle of the law 
of nations that a State is bound to enforce within 
its territories the judgment of a foreign tribunal. 
Several of the continental nations (including 
France) do not enforce the jndgments of other 
countries unless there are reciprocal treaties to that 
effect. But in England, and in those States which 
are governed by the common law, such judgments 
are enforced, not by virtue of any treaty, nor by 
virtue of any statute, but upon a principle very well 
stated by Baron Parke. The judgment of a court of 
competent jurisdiction over the defendant imposes 
a duty or obligation on him to pay the sum for 
which judgment is given, which the courts in this 
country are bound to enforce.” 

This 
proved, for instance, in Abouloff v. Oppenheimer (10 
Q. B. D. 295{1883]), and others. The learned author 
of ‘Smith's Leading Cases,’ 


doctrine has been since followed and ap- 


however, cast some 
doubt on it as aconclusive theory; and a more accu- 
rate view seems to be that suggested by Mr. Piggott, 
which lies between the two others, which he calls 
obligation and comity. ‘‘ There is a legal obliga- 
tion existing against the debtor in the State where 
the judgment has been pronounced: the obligation 
has been destroyed. By reason of the debtor's ab- 
sence from the jurisdiction of its courts, and there 
being no property on which execution can issue, 
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the State is unable to enforce the sanction. By 
virtue of the comity of nations a foreign State, to 
which the debtor is gone, will clothe the obligation, 
deprived of its correlative sanction, with another 
sanction auxiliary to it, and by so doing will endue 
it with the power it has lost.” (Foreign Judgments, 
2nd ed., p. 15.) And again (p. 20): ‘* The courts 
of the different States by courtesy enforce, each for 
the other, not dex for lex, but jus for jus.” Such is 
the English doctrine. 

The English mode of executing a foreign judg- 
ment brought before it is thus described by Sir R. 
Phillimore: ‘In the event of the foreign judg- 
ment being in favor of the plaintiff, and made the 
foundation of his suit in England, as he cannot is- 
sue execution upon it here, he must enforce it by 
bringing a fresh action for the recovery of what is 
due to him under the judgment. In that action the 


judgment forms evidence, or is in the nature of evi- 
dence, of a contract between the parties. 
portant to observe, however, that the foreign judg- 


It is im- 


ment does not operate as a merger of the original 
cause of action, i.e. as a res judicata; but if the 
plaintiff sue on the original ground, it may possibly 
be competent to the defendant to controvert it, not- 
withstanding the judgment, though even then it 
would be prima facie evidence for the plaintiff.” 
(I. L. iv. 739). And so Story, C. L., sec. 606: 
‘The well-established present (1874) English doc- 
trine is that a foreign judgment is only prima facie 
evidence in England upon the question whether the 
foreign court had jurisdiction of the subject-mat- 
ter, or of the person of the defendant, or whether 
the judgment was regularly obtained ; but that it is 
conclusive upon the defendant so far as to prevent 
him from alleging that the promises upon which it 
was founded were never made or were obtained by 
fraud of the plaintiff; and it is held that any pleas 
which might have been pleaded to the original ac- 
tion cannot be pleaded to the action upon the judg- 
ment.” 

The chief authority for this view of the foreign 
judgment is Houlditch v. Marquis of Donegal (2 
Cl. & F. 470 [1834], where the Court of Chancery in 
Ireland was asked to give full effect and benetit to 
the decree of the Chancery Court in England, but 
refused as not having jurisdiction. The House of 
Lords decided that they were wrong, for the latter 
judgment was only prima facie evidence of the cause 
of action. Lord Brougham said: ‘‘ The language 
of the opinions on one side has been so strong that 
we are not warranted in calling it merely the in- 
clination of our lawyers; it is their decision that in 
this country a foreign judgment is only a prima 
Jacie, not conclusive, evidence of a debt—a ground 
of action.” 

This doctrine was criticised by Lord Blackburn 





as follows: ‘*There is no case decided upon such 
a principle, and the opinions on the other side are 
at least as strong as those to which Lord Brougham 
refers. Indeed it is difficult to understand how the 
common course of pleading is consistent with any 
notion that the judgment is only evidence. If the 
judgment were merely considered as evidence of 
the original cause of action it must be open to meet 
it by any counter evidence negativing the existence 
of the original cause of action, and,” he continued, 
‘*the judgment in itself gives rise, at least prima 
facie, to an obligation to obey that judgment and 
pay the sum adjudged.” (Godard v. Gray.) And 
indeed this criticism shows that logically the whole 
merits of the case could be gone into again, and 
the foreign judgment ignored, which, as we shall 
see, cannot be. Mr. Piggott says (p, 26): ‘‘The 
judgment, by means of the formal record of it, is 
the evidence of the existence of the foreign obliga- 
tion, which it is necessary to bring before the 
English Court.” And by the English practice a 
foreign judgment is treated as prima facie evidence 
of a debt due by the defendant to the plaintiff. 
Order III, r. 6, of Rules of the Supreme Court. 
Annual Practice, 1895, pp. 223, 228. <A certified 
copy of the judgment of the foreign court is re- 
quired to prove the fact of that judgment (14 and 
15 Vict. c. 99, sec. 7 [1851]). 

The doctrine, as well as that of non-merger be- 
fore alluded to, amounts to saying that the foreign 
judgment, when sued upon, is not res judicata in 
England. As Chief Justice Wilde said in Bank of 
Australasia v. Harding (19 L. J. C. P. 345 [1854)), 
‘*The judgment may be a merger (i.e. res judicata) 
in the colony because it is conclusive there, but 
when sued on in another country it is only prima 
Jacie evidence of the debt.” The defect in this 
seems to be exactly hit by Mr. Piggott, who says: 
“The most remarkable argument of all is that a 
debt, confessedly extinguished by the judgment in 
the country where that judgment was pronounced, 
is said not to be extinguished in another country. 
(F. J. p. 30.) And, indeed, if a foreign judgment is 
not a ves judicata, then it is practically, on this doc- 
trine, of no effect, as its merits can be gone 
into. 

However, alongside of this doctrine of the non- 
conclusiveness of a foreign judgment there is this 
proposition, well established in English law, that 
an English court, before which a foreign judgment 
is brought, does not sit as a court of appeal from 
the foreign court, and must not go into the merits 
of the case. This has been repeatedly laid down by 
Sir A. Cockburn, Lord Blackburn and Sir Robert 
Phillimore — Castrique v. Behrens, 30 L. J. Q. B. 
163 [1861]; Castrique v. Imrie, L. R. 4 H. L. 414 
[1870], ante; Messina v. Petrocochino, ante; and 
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affirmed in Vadala v. Lawes [1890], 25 Q B. D. 
306, as an undoubted rule. 

Combining these two main principles, a foreign 
judgment then may be said to be primu facie evi- 
dence of the cause of action in which it was given, 
and its merits cannot be gone into. Still the fact 
of its not being res judicata implies that defences 
can be raised to it, and it is necessary to see what 
they are. At this point, however, I must call at- 
tention to the effect which, when pleaded by a de- 
fendant, in an English court, is given to a foreign 
judgment, as compared to the position a foreign 
judgment holds when sued on by the plaintiff. 

It is established in English law that a foreign 
judgment can be pleaded as a res judicata in the de- 
fendant’s favor, and as such is an absolute bar. 

Chief Justice Eyre, in Phillips v. Hunter, 2 H. 
Bl. 402, said: 
tence or judgment of a foreign court is examinable 


‘*Tt is in one way only that the sen- 


here: that is when the party who claims the benefit 
of it, applies to our courts to enforce it, and thus, 
it to our jurisdiction. In all 
entire faith and credit to the 


voluntarily submits 
other cases we give 
sentences of foreign courts, and consider them as 
conclusive upon us.” 

Lord Campbell, L. C., in the decision of the 
House of Lords in Ricardo v. Garcias, 12 Cl. & F. 
368 [1845], said: ‘*A foreign judgment may be 
pleaded as res judicata, because the foreign tribunal 
has clearly jurisdiction over the matter, and both 
parties being before the tribunal which adjudged 
between them, that is a bar to a suit subsequent in 
this country for the same cause.” 

Two important consequences flow from this. 
First, if the foreign judgment is res judicata, that 
implies that the original cause of action in the for- 
eign country is merged in it. Second, if it is res 
judicata, the plaintiff, against whom it is pleaded, 
has no reply to it, in other words he is not allowed 
to show that it is not conclusive. Accordingly, as 
a plea. a foreign judgment is more respected than 
it is when made a cause of action. 

The reason for this distinction is thus explained 
and justified by Story, C. L., section 598: ‘Ina 
writ, brought by a party to enforce a foreign judg- 
ment, it is often urged that no sovereign is bound, 
jure gentium, to execute any foreign judgment 
within his dominions, and therefore if execution of 
it is sought in his dominions, he is at liberty to ex- 
amine into the merits of the judgment, and to refuse 
to give effect to it, if upon such examination it 
should appear unjust and unfounded. He acts in 
executing it upon the principles of comity, and has 
therefore a right to prescribe terms and limits of 
that comity. But it is otherwise where a defendant 
sets up a foreign judgment as a bar to proceedings, 
for if it has been pronounced by a competent tribu- 





nal and carried into effect, the losing party has no 
right to institute a suit elsewhere and thus bring the 
matter again into controversy, and the other party 
is not to lose the protection which the foreign judg- 
ment gavehim. It is then res judicata, which ought 
to be received as conclusive evidence of right, and 
the exceptio rei judicate under such circumstances is 
entitled to universal conclusiveness and respect. 
This distinction has been very frequently recognized 
as having a just foundation in international jus- 
tice.” 

Nevertheless he makes the following remark, 
which is noticeable as regards the effect of the pro- 
position he has just laid down upon the doctrine of 
a foreign judgment not being es judicata when sued 
upon. ‘‘If the original cause of action is not 
merged in a case where the judgment is in favor of 
the plaintiff, it is difficult to assert that it is merged 
by a judgment of the foreign court in favor of the 
defendant "— i. e., if it is res judicata in one case it 
should be in the other. 

Mr. Piggott criticises the above statements in a 
passage too long to reproduce here, but to the fol- 
lowing effect: An English judgment is a res judicata 
whether sued upon or pleaded in defense; the only 
defense or reply allowed to it is that no such judg- 
ment ever existed. From the nature of the case it 
is seldom found that a plaintiff would sue on an 
English judgment in an English court, as his more 
appropriate remedy would be execution; and thus 
the doctrine of res judicata has come to be consid- 
ered as solely a defense. The essence of the prin- 
ciple res judicata pro veritute habetur applies equally 
to a suit by a plaintiff, on a judgment in his favor, 
as to a defense by the defendant; if it is applied to 
the one case it should strictly also apply to the 
other. Therefore whatever is allowed to be pleaded 
in defense to an action on a foreign judgment should 
be allowed to be urged by the plaintiff in reply to 
The ‘just foundation in interna- 


such defense. 


tional justice” is not clearly enunciated in any of 
the authorities, and resolves itself into the state- 
ment that the losing party has no right to institute 
a suit elsewhere; but surely it may be said with 
equal force that the losing party has no right to a 
fresh adjudication on the suit elsewhere (F. J. pp. 
35-39). 

Another reason for this distinction was given by 
Chief Justice Erle in Barber v. Lamb (8 C. B. N. 
S. 95), [1860], where the plaintiff had already re- 
covered in a foreign court, and had received pay- 
ment and was again suing in England on the same 
cause of action. He said: ‘‘ The defense here does 
not rest on the principle of the cause of action 
being merged in the judgment, but on the principle 
of there having been judgment by the court to 
which the plaintiff himself resorted. * * * It 
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is contrary to any principle of law for the party who 
has chosen such tribunal and got what was awarded: 


to seek a better judgment in respect of the same | 


matter from another tribunal.” 

This amounts to saying that the plaintiff cannot 
attack the judgment of the jurisdiction which he 
chose himself when it has decided against him; and 
this would be a good reason for refusing to allow 
the plaintiff to attack the judgment on the score of 
jurisdiction, but not for refusing him leave to attack 
the defense, relying on such judgment in any other 
way in which a defendant can do so against whom 
a foreign judgment is pleaded. Chief Justice Erle 
in the same case compared the foreign court to an 
arbitrator having jurisdiction by consent of parties; 
bat this is not sound, forif the plaintiff has a right 
to sue in his own country, or inthe defendant's 
country, there is no submission. Common sense, 
however, suggests one reason for the existence of 
the distinction— apart from what is certainly 
another, namely, the inevitable mutual distrust of 
nations of each other’s methods of justice —observed 
between a foreign judgment treated asa cause of 
action and treated as a defense. The State which is 
asked to enforce a foreign judgment is in effect 
asked to make the judgment its own; it is, there- 
fore, entitled to see that the foreign judgment is 
not in its essentials at variance with what its own 
judgment would have been in the matter. Not that 
this entitles it to treat the case as if there had been 
no decision in the foreign court previously, 7. e., in 
vestigating the merits, but only satisfying itself that 
common principles of justice have been observed 
before it allows it to be executed inits jurisdiction 
The French phrase employed by M. Constant in this 
connection, révision de forme, seems exactly to con- 
vey what the duty of the executing court should be, 
as opposed to révision du fond. 

I now come to consider what defenses are allowed 
in English law to a foreign judgment. 

The general rule of defense was thus stated by 
Lord Blackburn: ‘* Anything which negatives the 
existence of the legal obligation (arising from the 
foreign judgment), or excuses the performauce of it, 
must form a good defense to the action.” (Godard 
v. Gray, ante.) 

Mr. Piggott thinks this definition is too wide, a 
being capable of infinite extension, because it does 
not exclude defenses which are undeniably bad, 
e.g. a defense that the foreign court has made a 
mistake in its application of English law, and sug- 
gests the following: ‘* Whatever is a defence to 
the judgment in the country of its origin will in 
this country negative the existence of the obliga 
tion. If the enforcement of the judgment would 
involve a violation of English public law that will 
excuse the performance of the obligation in this 


country.” (p. 104.) It may be doubted, however, 
| whether this meaning cannot be extracted from 
Lord Blackburn’s definition, and whether Mr. Pig- 
gott is not merely amplifying the former’s rule. 

It almost goes without saying that the first 
requisite of a foreign judgment’s right to be consid- 
ered as conclusive is that it should be final. (Re 
Henderson [1889], 15 App. Ca. 1); that it should 
have proceeded upon the merits of the case, Huben 
v. Steiner, 2 Sc. 304 [1835|; Harris v. Quine, L. R. 
4 Q. B. 653 [1869]; and that it should fulfil the 
other characteristics of a res judicata, i. e. identity 
of subject matter, parties, relief and status of par- 





ties, the corpus juris, causu petendi, and conditio per- 


| sonarum necessary to establish the ezceptio rei 
judicate of Roman law. The fact of the foreign 
judgment being under appeal makes no difference 
to its finality, though the English court would then 
probably postpone its decision. (Plummer v. Wood- 
house, 7 D. & R. 25 [1825]; Paul v. Roy, 21 L. J. 
Ch. 361, Lord Romilly [1852]; Castrique v. Beh- 
rens, ante.) 

It would be impossible for me, without occupy- 
ing too much of the time of the conference, to 
attempt to analyze fully the English decisions 
treating of defenses to foreign judgments. I pro- 
pose, therefore, to state the general result of the 
cases as briefly as I can. 

I shall consider first judgments in personam — or 
inter partes, to be more accurate—then those in rem 
and status. 

The defenses to the first class may be grouped, as 
Mr. Piggott has done, under the following heads: 
(a) Fraud; (}) Error; (c) Want of Jurisdiction; (d) 
Want of Natural Justice; (e) Violation of English 
Law; (f) Violation of International Law. All 
these are not equally well established, as we shall 
see. 

(a) Fraud, 

The established rule is that the defense of fraud 
of parties can be raised to a foreign judgment, even 
if it involves going into the merits of the case 
(Story, C. L., sec. 603; Abouloff v. Oppenheimer, 
ante, Brett, L. J., and Coleridge, L. C. J.; Vadala 
v. Lawes, ante, Lindley, L. J.), on the principles 
stated by Martin B., in Cammell v. Sewell, 27 L. J. 
Ex. 447 [1858]: “Although it is not permitted to 
show that the court is mistaken, it may be shown 
that they were mislead.” 

The principle laid down by Bramwell B. in 
Crawley v. Isaacs, 16 L. T. 529 [1867], that this rule 
does not extend to acase where perjury was alleged, 
as that would be a ground of appeal in the foreign 
court, would not, it seems, now be followed. 

So, too, fraud of the foreign court may be alleged, 
in the sense of wilful error in facts, law or proced- 
ure. But it is a difficult plea to establish. In 
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Castrique v. Imrie, Sir A. Cockburn, when attorney- 
general, had given a written opinion, which was 
laid before the foreign court and deliberately dis- 
regarded; but this was held insufficient to entitle 
the English court, in which he was sitting as chief 
justice, to disregard the judgment. 


(b) Error. 


Except in the case of wilful error, as above, the 
general rule is that this cannot be pleaded in 
defense, whether the mistake of the foreign court 
is apparent on the face of it, or only deducible from 
the facts of the case. Sir R. Phillimore and Lord 
Blackburn differ in opinion as to the effect of aself- 
evident mistake, the former holding that it will 
impeach the judgment, the latter that it will not. 
(Messina v. Petrocochino, and Godard v. Gray, ante 
[1869}). Nor will error in applying the law of the 
tribunal, or other foreign law or English law, be 
pleadable (Dent v. Smith, L. R. 4, Q. B. 414 
[1851]; Bank of Australasia v. Nias, 16 Q. B. 
717 Castrique v. Imrie, ante; Alivon v. Furnival, 1 
C. M. & R. 277 [1834], unless both sides admit that 
the foreign tribunal made a mistake in the applica- 
tion of its own law, Meyer v. Ralli, 1 C. P. D. 348 
[1876]; which is really no exception to the rule that 
what is the subject of appealin a foreign court is 
not examinable here, although English courts treat 
the reasons given by foreign courts in their judg- 
ments as part of them. Reimers v. Druce, 26 L. J. 
Ch. 196 [1856]; Simpson v. Fogo, 32 L. J. Ch. 249 
[1863]. 

(¢e) Want of Jurisdiction. 

Where the defendant in a foreign action is actu- 
ally present in that country and resident there, un- 
less the cause of action relate to land outside that 
country, the foreign judgment is conclusive of juris- 
diction, and no defense can be founded upon that 
ground, or the doctrine of appeal would be broken. 
(Schibsby v. Westerholz, Blackburn, J.) And the 
mere presence of the defendant without domicile 
or residence is enough to found jurisdiction, Carrick 
v. Hancock, Times law report of November 234d, 
1895, where a Swedish judgment against an English- 
man, who was merely on a visit to Sweden, was en- 
forced in England. But where the defendant is 
not resident in the jurisdiction of the foreign court 
at the beginning of the suit, and judgment is given 
against him, an English court will examine the com- 
petency of the foreign court; and it will, it seems, 
consider it competent, and will, therefore, enforce 
its decrees it the following cases: 

(a) When the absent defendant is domiciled or 
usually resident in the foreign country (Schibsby v. 
Westerholz, ante). 

(8) Where the foreign judgment relates to land 
in its jurisdiction (Norton v. Florence Land Co., 7 





Ch. D. 332 [1877]); Pitts v. La Fontaine, 5 App, 
Ca. 564 [1880]); and thus an English court is held 
to have no right to determine questions relating to 
the title of foreign land (Buenos Ayres Railway 
Company's case, 2 Q B.D. 210 [1877}). 

(vy) When the foreign judgment relates to per- 
sonal property situate within its jurisdiction, and 
by its law such property can be attached in order 
to found jurisdiction (Fletcher v. Rodgers, 27 W. 
R. 97, Brett, J., 1878). 

(6) When the foreign judgment relates to a con- 
tract which is to be performed within its jurisdic- 
tion according to the terms thereof; but not if 
the contract be merely entered into within its juris- 
diction without more, as that does not found juris- 
diction against an absent defendant (Lord Selborne 
in Sirdar Gurdyal Singh v. Rajah of Faridkote, 
A.C. 670 [1894], and Wright, J., Tuthill v. Walker, 
67 L.T. 767 |1892| when the principle, «actor sequi- 
tur forum rei, applies. 

(©) When its judgment relates to foreign contribu- 
tories to a company existing within its jurisdic- 
tion. (Leishman v. Cochrane, 12 W.R., 181 | 1863); 
Copin v. Adamson, 1 Ex. D. 17 [1875]; Vallée v. 
Doumergue, 18 L. J .Ex. 398 [1849]; where French 
judgments against English shareholders in French 
companies were enforced.) 

(2) Where the foreign judgment is given after the 
plaintiff or defendant has appeared voluntarily and 
waived the question of jurisdiction. (Novelli 
v. Rossi, 2 B. & Ad. 757 [1831]; De Cosse Brissac 
v. Rathbone, 30 L. J. Ex. 238 [1861]). But such ap- 
pearance will not give jurisdiction where the court 
had none by International Law. (Oulton v. Radcliff, 
L. R. 9 C. P. 189 [1874]), Brett, J. 

(y) When the foreign judgment relates to a tort 
committed within or without its jurisdiction by a 
person domiciled or ordinarily resident within its 
jurisdiction: subject to its being a tort by its own 
law in the latter case (The Halley, L. R. 2 P.C, 193 
[1868]. 

The propositions for which I have cited no 
authority are deduced from their existence in Eng- 
lish law under its head of Service of Writs out of 
the Jurisdiction, from which other instances which 
found jurisdiction against absent defendants can be 
ascertained. Order XI of Rules of Supreme Court 
1883. I have assumed in all of them that the for- 
eign judgment is warranted by its domestic law; 
but if it was not, that would be subject of appeal 
in the foreign country, and so not examinable in 
England. 

The difficulty on this head arises from the fact 
that there are no universal rules of jurisdiction ad- 
mitted by all nations. Each nation has its own 
standard, and its courts decide accordingly. The 
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Committee of your Association in 1883 found it im- 
possible to frame satisfactory universal rules as to 
what should found jurisdiction. No doubt una- 
nimity on this point will only be obtained by lapse 
of time and step by step; but some partial and 
tentative rule might be adopted in the first place. 


(d) Want of Natural Justice. 


This is too vague a defence to be often used with 
success, especially as the presumption was always 
declared to be that the foreign judgment was a just 
one. (Buchanan v. Rucker, 9 East. 192 [1808.]) 
Baron Bramwell in one case restricted it to ‘* form 
of procedure of the foreign court rather than the 
merits of the particular case.” (Crawley v. Isaacs, 
ante.) And it has been held that a variation be- 
tween the law under which the judgment is pro- 
nounced and that of all other States is not the test 
of whether justice has been violated or not. 
(Fletcher v. Rodgers, ante. Brett, J.) 

On general principles the true view seems to be 
that every nation bas a discretion to make its juris- 
diction embrace foreigners in certain cases, and 
that unless one nation has used its discretion in a 
glaringly unwise and unreasonable manner, its 
judgment will not be impeached on account of dif- 
ference between its law and that of the nation asked 
to enforce it. 


(e) Violation of English Law. 


A tort which is not a tort by English law cannot 
be the subject of an action in England (The Halley, 
wite.), and so a foreign judgment based on a tort by 
foreign law will not be enforced in English law if it 
is not actionable thereby. So in Rousillon v. Rou- 
sillon, 14 Ch. D. 351 [1880], Fry, J., held that a 
French judgment condemning defendant to pay 
damages in compensation for breach of a contract 
made abroad in restraint of trade in England, could 
not be enforced in England. And under this head, 
too, would fall foreign judgments proceeding on the 
ler fori of their country, e. g., on a foreign Statute 
of Limitations. (Cooper v. Earl Waldegrave, 2 
Beav. 282 [1840]; Don v. Lippman, 5 Cl. & F. 1 
[1837], vnte.) But as regards other questions of 
procedure, é. g. interests on costs given by a foreign 
judgment, they are considered part of the foreign 
judgment. (Arnott v. Redfern, 3 Bing. 353 [1826]; 
Russell v. Smyth, 9 M. & W. 810 [1842]) And so 
the status of the parties to the foreign action is de- 
termined by the foreign law, Vauquelin v. Bouard, 
33 L. J.C. P. 78 [1863]; though a disqualification 
attaching to that status by the procedure of the 
foreign. country will be disregarded in an English 
court. So in Worms v. De Valdon, 49 L. J. Ch. 
261, a French prodigal was allowed to sue by him- 
self in England | 1880]. 





(f) Violation of International Law. 


Where a foreign law, in violation of the uni- 
versally accepted rule on the subject, is made the 
foundation for a foreign judgment, the latter will 
not be enforced in England. (Simpson v. Fogo, 
where a judgment founded on Louisiana law was 
refused recognition on this ground; approved in 
Liverpool Credit Marine Co. v. Hunter, L. R., 3 Ch. 
A. 479 [1868].) 

The general result of the foregoing seems to be 
this: consistently with the principle that the Eng- 
lish court will not constitute itself an appeal court 
from the foreign court, a foreign judgment inter 
partes will be enforced on satisfactory proof being 
given of (a) competence of a foreign court; (/) 
compliance with International Law; (yv) compati- 
bility with /ex fort. Fraud may be said to be in- 
cluded in (a) or (/). 

Before passing to judgmentsin rem it is well to 
notice two kinds of foreign judgments which are 
not enforceable in England or in any country, by 
international practice: (@) those based on penal 
laws (Folliott v. Ogden, 1 H. Bl. 124 [1789]; Nou- 
vio v. Freeman [1889], 15 App. Cas. 1); (4) those 
based on revenue laws (Planche v. Fletcher, 1 
Dougl. 251 [1779] ). Westlake is of opinion that a 
foreign judgment sustaining a claim founded ina 
breach of English revenue laws would not be en- 
forced in England. It may be remarked that this 
would also be a violation of public law, and as such 
not enforceable. 

Judgments in rem of foreign courts have always 
been held by English courts to possess a higher 
value than those in personam. Dealing as they ‘lo, 
with an object within the jurisdiction, which con- 
sequently cannot be questioned, they have been 
considered as conclusive for most purposes by our 
courts, certainly when coming before them for re- 
cognition. In Castrique v. Imrie some of the 
judges were of opinion that a foreign judgment in 
rem could not be questioned, though others thought 
differently. They embrace, first, what I may call 
admiralty judgments proper such as the property 
in ships, collisions and salvage and wages; and 
secondly, prize cases. From the nature of the case 
the decisions deal rather with the recognition than 
the enforcement of foreign judgments. But in the 
City of Mecca, 5 P. D. 28 [1879], Sir R. Phillimore 
laid down the principle that a foreign judgment in 
rem hypothecating the ship to satisfy a lien upon 
it may be enforced in the Admiralty Court against 
the ship whenever it comes within the jurisdiction 
and it can be seized, and he used these significant 
words: ‘“*What the common law courts do indi- 
rectly, by implying the contract (i, e., in actions in 
personam), the Admiralty Court does directly with- 
out any such implication on the grounds of inter- 
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national comity.” (P. 34.) And in Cammell v. 
Sewell and Castrique v. Imrie, a sale of a ship by 
order of a foreign court has been held binding and 
recognized in this country. 

In principle, indeed, the only difference between 
a judgment in rem and one inter partes is one of 
extent, not of intrinsic value. ‘ Whereas third 
parties are entitled to have a judgment in personam 
entirely disregarded as against themselves, they are 
bound by one in rem” (Piggott, F. J., p. 249); and 
accordingly it follows that all the defences plead- 
able to the former are pleadable equally to the lat- 
ter. In practice, however, extent has come to be 
equivalent to intrinsic value. 

I pass over the first class of judgments in rem 
without further comment, on the ground that they 
come before English courts almost entirely to be re- 
cognized, not enforced. Prize condemnations on the 
other hand have always been held subject to review 
by other nations, on the ground that prize courts 
being international courts must act in accordance 
with principles of public international law, which 
is more capable of being ascertained and univer- 
sally admitted than those of the private law, and 
thus sentences by prize courts of belligerent na- 
tions, sitting in a neutral country, or upon a vessel 
not infra presidia of the belligerent power, have 
been refused enforcement. (The Flad Oyen, 8ST. R. 
270 n, Lord Stowell [1799]; The Henrick and 
Maria, 4 C. Rob. 43 [1799]. The American doc 
trine is the same. Rose v. Himely |New York], 4 
Cranch, 241, Marshall, C. J. [1808}.) 

As between owners of ships so condemned and 
purchasers and owners and underwriters, foreign 
judgments of prize courts are conclusive, if proceed- 
ing apparently on a proper ground and not on one 
not of international validity. (Baring v. Clagett, 3 
B. & P. 201 [1802]; Hughes v. Cornelius, 2 Shower, 
232 [1692]; Baring v. Royal Exchange, A. C. 5, East. 
99 [1804]; Lord Ellenborough, in the last case, held 
that he was bound to give credit to the foreign sen- 
tence, which was based upon infraction of treaty 
{though the inferences in the sentence were drawn 
from ex parte ordinances in aid of the conclusion of 
such infraction of treaty], although at the same 
time saying ‘‘that the foreign court had construed 
the treaty iniquitously.” ) There is more doubt as 
to the effect of the converse of foreign prize con- 
demnations, viz. acquitals. Story considers them 
entitled to recognition as much as condemnations; 
so Lord Kenyon, Cooke v. Scholl, 5 T. R. 255 
(1793). Sir R. Phillimore on the other hand says: 
“The doctrine of the acquittal being absolute has 
been questioned, forthe acquittal does not, like a 
conviction, ascertain any precise fact, and may 
have proceeded on the ground of insufficient evi- 
dence.”” Mr. Piggott agrees with him, on the 





ground that ‘‘an acquittal is really only a judg- 
ment in personam, as not vesting the property in the 
owner as against all the world, but only as against 
the claimant.” (F. J., p. 265.) 

As regards judgments of foreign courts with re- 
gard to the status of persons, they cannot be said 
to be within the scope of my present subject. They 
are brought befure English courts to establish cer- 
tain characteristics of persons, e.g. that a marriage 
is good or bad, by an action of divorce; that a child 
is legitimate or illegitimate; that a person is a luna- 
tic, and that his property is vested in a curator or 
committee; that a person is a guardian for a minor; 
that a person is entitled to act as executor or ad- 
ministrator of a deceased person and to control his 
property under his will or intestacy, or to succeed 
to his property; that a person is bankrupt, and that 
his property is vested in his assignee; that the bank- 
rupt’s debts are cancelled by his discharge from 
bankruptcy. And although recourse is had to Eng- 
lish courts for their confirmation of a foreign decree 
of status, notably in the case of probate and admin- 
istration, of guardianship, and divorce, still they 
are not asked to execute the foreign decree or to 
enforce its obligation in the strict sense. In the 
case of a foreign executor suing a debtor of his tes- 
tator and obtaining judgment against him, and his 
afterwards demanding execution upon it in Eng- 
land, undoubtedly he would have to obtain probate 
here, if the debt were an English one, before he 
could do so. But he would demand execution, not 
upon the grant of probate by the English court, but 
upon the foreign judgment given in his favor as 
possessing a certain status in France, which the 
English grant of probate has extended to England. 

Thus, although the English court does make the 
foreign decree valid here, it does so only as far as 
the question of personal status is concerned. It 
does not create an obligation between parties; it at 
most determines the personal status of two parties, 
as in marriage. For this reason I omit all reference 
to the treatment of foreign judgments concerning 
status by the English courts. 

It now remains to gather up the result of the pre- 
ceding survey of the English practice on this sub- 
ject in as few words as possible. 

The theory of the execution of foreign judgments 
is fully admitted and established in English law, 
and is due to comity enforcing the obligation cre- 
ated by the foreign judgment. The foreign judg- 
ment is regarded as prima facie evidence of the 
cause of action; that prima facie effect may be dis- 
placed by showing that it has been obtained by 
fraud, or that it is contrary to principles of inter- 
national or public law, or was made without due 
jurisdiction. At the same time the merits of the 
foreign judgment will not be examined, and the 
English court will not constitute itself a court of 
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appeal from the foreign court. A foreign judg- 
ment, when pleaded by the defendant in answer to 
an English action, if it contains all the requisites of 
res judicata, will be considered as such, and will 
conclude the plaintiff. The latter cannot in his re- 
ply attack that plea of res judicata. 

The requirements of a foreign judgment are, as 
said above (aw), competence of the court (/), com- 
pliance with international law (y), compatibility 
with English law. 

When we compare English law with that of for- 
eign States we find the same conditions apparently as 
exist in our system. Of course I have no personal 
knowledge of the foreign systems, and advance 
the following remarks very much under correction. 
My authority for them is M. Constant’s book, ‘‘ Exe- 
cution des Jugements Etrangers, 
1890, where the foreign systems are concisely stated, 

Foreign States may be classified thus with regard 
tothis point: (@) States fettered with no conditions; 
(#) States which exact reciprocity; (v) States which 


” 


second edition, 


exact reciprocity secured by treaty. 

As instances ‘of (a),,Italy and France may be 
quoted. The former by its Code requires: (1) That 
the foreign court should be competent; (2) that the 
parties were regularly cited; (8) that they were 
either regularly represented or regularly made de- 
fault; (4) that the enforcement of the judgment is 
not in violation of public domestic law and order. 
It should not be forgotten that the treatment ac- 
corded to foreigners by the Italian Code is of the 
most liberal kind, and that Italy made diplomatic 
advances to other nations on this subject in 1884. 

France makes no conditions uf executing foreign 
judgments, except that none can be of any effect 
until made executory by a French court. I gather 
from M. Canstant that the former tendency of the 
French courts was to exact révision du fond before 
granting their exequatur, but that the later decisions 
have modified this; and thongh révision du fond 
can be claimed at discretion, and has been recently 
said to be the duty of the courts, his own opinion 
is (and 1s supported by authority) that French 
judges should confine their examination of the for- 
eign judgments presented to them for execution to 
the following points: (a) If the foreign judgment 
has been given by a competent court; (/) if the due 
procedure has been followed; (y) if the rights of 
defense have been respected; (6) if the decision 
does not disturb public order and morals. 


(2) Germany is an example of a State which in 
sists upon reciprocity as acondition precedent. That 
condition being satisfied, exequatur is granted toa 
foreign judgment provided (1) that the foreign 
judgment is final; (2) that its execution does not en- 
tail an act forbidden by German law; (3) that the 





court pronouncing the judgment is competent ac- 
cording to German principles; (4) that the debtor is 
not a German who has made default, unless notice 
has previously been given to him personally in the 
country of the judgment, or in Germany by lettres 
rogatoires. 

(v) Russia insists on reciprocity secured by treaty: 
if that exists no examen du fond is allowed. Bel- 
gium, where it has a treaty with another country 
based on reciprocal execution of judgments, requires 
the following: (a) compatibility with public order 
according to the principles of Belgian public order; 
(b) fact of judgment being res judicata; (c) proof of 
authenticity of judgment; (/) respect of rights of 
defense; (¢) fact that foreign court is not solely 
competent in the matter owing to the plaintiff's 
nationality. In other cases révision du fond takes 
place. 

It will be found, I think, that all nations will 
come under one or other of the foregoing heads. I[ 
have cited enough, I hope, to show that there are 
common principles on this subject recognized and 
enforced by every nation. The only difference be- 
tween them all is the point at which those principles 
are allowed to be put into force. Some insist on 
reciprocity as acondition of executing justice, others 
insist on reciprocity secured by treaty, others confine 
themselves to treaty only. The only difficulty in 
the way of a general understanding being adopted 
lies in the various preliminary safeguards which dif- 
ferent nations think necessary for securing the rights 
of its citizens. 

The only way of removing these different safe- 
guards is to replace them by a general one. This is 
only possible either by every nation making treaties 
with every other to admit the principle of reciprocity, 
or by an international consensus on the subject. 

No doubt there are many difficulties in the way 
of arriving at a general agreement on all points, 
especially that arising from questions of jurisdiction, 
as Mr. Alexander pointed out at.the 1892 Confer- 
ence; but it would be a great step towards a full 
understanding being adopted on this subject even 
to reach the stage of an international Conference, 
however partial the first results might be, as being 
an admission that some arrangement of some inter- 
national kind is practicable. If the great majority 
of nations have been able to agree upon international 
regulations for the navigation of their ships at sea; 
if it has been found possible to codify international 
rules for the regulation of General Average, which 
was the work of your association; when, as there, so 
here, all that is required is to give a general inter- 
national form and sanction to rules which are prac- 
tically similar in all states, and which are common 
to them all, and to so connect them in one whole, 
there is surely ground to hope that there will not 
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be much longer delay to carrying into effect an in- 
ternational agreement on a point on which it must 
be to the advantage of all nations to draw into closer 
connection with each other. 


—— + 
ELECTIONS—FILING OF CERTIFICATES. 
SUPREME COURT-— FOURTH APPELLATE DIVISION, 


{N THE MATTER OF THE APPLICATION OF WILLIAM 
H. CuppEsBEck, RESPONDENT, TO COMPEL THE 
County CLERK oF Erte County, APPELLANT, 
TO FILE CERTIFICATES OF NOMINATIONS. 
Harden, P. J., Follett, Adams, Green and Ward, 

Associate Justices. 

PPEAL from an order granted October 19, 1895, 
by a judge of a Superior Court of the city of 

Buffalo, reversing a decision of the county clerk 

of the county of Erie that certificates of the nomi- 

nation of certain persons for ward offices in the city 
of Buffalo were not entitled to be filed, and direct- 
ing the clerk to file such certificates. 


Richard L, Ball, for appellant. 

William B. Hoyt, for respondent. 

Foutett, J. The general election for this State 
in 1895 was held on the 5th day of Novomber. 
On the 25th day of September, 1895, the Demo- 
cratic party, at a State convention duly held, nomi- 
nated candidates for State officers to be voted for 
by the electors of this State, and selected a star as 
the emblem to designate the candidates of such 
party, and a certificate of such nominations with a 
representation of the emblem was duly filed in the 
office of the secretary of state. October 15, 1895, 
primary meetings of the voters of the Democratic 

' party were held in the various wards of the city of 
Buffalo, at which candidates for ward offices in said 
city were nominated to be voted for at said general 
election. Certificates of these nominations were 
made out in due form and presented on the 16th of 
October, 1895, to the county clerk of the county of 
Erie, who refused to file them on the ground that 
they were not presented within the time prescribed 
by the 59th section of the Election Law, chapter 
682 of the Laws of 1892, as amended by chapter 
810, of the Laws of 1895. 

By the 58th section, as amended in 1895, it is 
first provided that certain certificates of nominations 
shall be filed in certain specified offices, which pro- 
vision does not relate to certificates of nominations 
for ward officers in the city of Buffalo. Then fol- 
lows in the same section this provision: ‘‘All other 
certificates of nominations shall be filed with the 
clerk of the county in which the candidates so 
nominated are to be voted for.” It is agreed that 


the statutes require the certificates of nominations 
under consideration to be filed in the office of the 
clerk of the county of Erie. 





By the 59th section, as amended in 1895, it is 
provided: ‘‘ The different certificates of nomina- 
tions shall be filed within the following periods 
before the election for which the nominations are 
made, towit: * * * those required to be filed 
with a county clerk, * * * if party nomina- 


| tions, at least twenty-five and not more than thirty- 


five days ; if independent nominations, at least 
fifteen and not more than thirty days.” 

It is conceded that, excluding October 16, 1895, 
and including November 5, 1895, the certificates 
were presented fo the county clerk just twenty days 
before instead of ‘‘ at least twenty-five days ” before 
the election. 

The learned counsel for the appellant contends 
that the provision of the statute in respect to the 
time of filing the certificates is mandatory, and that 
certificates of party nominations must be filed at 
least twenty-five days before election or not at all; 
while the learned counsel for the respondent con- 
tends that this provision of the statute is direc 
tory, and that county clerks may and must file party 
certificates, though presented within less than twen- 
ty-five days before election. 

In determining whether the provision of a statute 
is mandatory or directory, the end sought to be at- 
tained by the provision is always important to be 
considered, and if the end cannot be effectuated by 
holding the provision to be directory, it must, if it 
can be coasistently with the language, be held to be 
m:undatory. (Wuesthoff v. Germania Insurance Co., 
107 N. Y. 580.) 

The statute recognizes the fact that experience 
has shown that independent nominations are seldom 
made until after party nominations have been made 
discussed, and found unsatisfactory to a portion of 
the electors, and it is clear, I think, that the chief 
end sougiit to be attained by requiring certificates 
of party nominations to be filed at least twenty-five 
days before the election, and certificates of indepen- 
dent nominations to be filed at least fifteen days be- 
fore the election, was to give electors who are dis- 
satisfied with party nominations a reasonable time 
in which to make independent ones and thus secure 
to the voters a reasonable opportunity of voting for 
such persons as shall be deemed worthy of the 
offices to be filled. 

If certificates of party nominations may be filed 
within twenty days of an election, I see no reason 
why they may not be filed within ten days, or even 
the day before the election, and thus deprive electors 
of all opportunity of considering the qualifications 
of party nominees and determining whether inde- 
pendent nominations should be made. 

By the 61st section, as amended in 1895, 
county clerk of every county, except New York and 
Kings, is required to publish at least six days before 
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an election, in not less than two newspapers, a list 
of all nominations of the candidates for offices to be 
filled at the election, and by the 63d section county 
clerks, except in New York, are required to send to 
all town clerks and to an alderman of each ward, ex- 
cept in the city of Brooklyn, at least six days before 
the election, at least five printed lists for each elec- 
tion district in such town or ward, containing the 
name, residence and place of business of each candi- 
date nominated to be voted for in the respective 
towns and wards, which lists must be posted by the 
clerk of alderman three days before the election. 
By the 86th section the county clerks of the counties, 
except New York, are required to provide the re- 
quisite number of official ballots for each polling 
place in the county, which must be delivered five 
days before the election, and sample ballots and 
fac-similes of official ballots must be prepared and 
open to public inspection four days before the elec- 
tion. 

A further object of requiring certificates to be 
filed within the prescribed number of days before 
the election is to enable county clerks to comply 
with the statute by procuring the ballots and fuc 
similes thereof and distributing them the prescribed 
number of days before the election. If certificates 
of party nominations may be filed within less than 
twenty-five days before the election, certificates of 
independent nominations may be filed within less 
than fifteen days, and thus the whole machinery of 
the law involved in inextricable confusion. I think 
it is impossible to carry into effect the purpose of 
the present election law without holding that the 
statutory provision in respect to the time when the 
certificates of nominations must be filed is manda- 
tory and must be complied with, and that after the 
time has passed a county clerk has no right to re- 
ceive and file certificates of nominations. 

Subdivision 3, of section 1 of chapter 40 (38 and 
39 Vict.)— The Municipal Election Act — provided 
that every nomination paper should be delivered 
‘‘by the candidate himself or his proposer or 
seconder, to the town clerk seven days at least be- 
fore the day of the election.” A nomination paper 
was delivered by an agent of the candidate to the 
town clerk, and the question arose whether it was 
a good delivery. It was held that the provision of 
the statute was not directory but imperative, and 
that a valid delivery had not been made. (Monks 
v. Jackson, I C. P. Div. 683.) The act considered 
in the case last cited provided that ‘‘the surname 
and other names of the persons nominated ” must 
be contained in the nomination paper. 


Robert Vicars Mather was nominated for town 
councillor, and was described in the nomination 
paper filed as Robert V. Mather. It was held that 
the description was insufficient and that he was not 





legally nominated. (Mather v. Brown, 1 C. P. 
Div. 596.) 

In Price v. Lush (10 Mont. 61; s. c., 9 Lawyers’ 
Repts., Annotated 467), it was held that the Mon- 
tana election law requiring certificates of nomina- 
tions to be filed twenty days before election was 
mandatory, and that the names of the nominees 
described in a certificate filed within less than 
twenty days preceding the election could not be 
printed on the official ballot. So far as we know 
all of the cases arising under similar election laws 
have held the material provision of such statutes to 
be mandatory and that they must be strictly fol- 
lowed. The learned counsel for the respondent 
argued the case upon the theory that the statute 
simply prescribed a ministerial duty to be per- 
formed by county clerks. The act is broader and 
contains rules of substantive law binding upon the 
political conventions of parties desiring to have the 
names of their nominees appear upon the official 
ballot, and the statute should not be nullified upon 
the theory that it enact simply a mode of procedure 
instead of rules of positive law. 

Some minor questions remain to be considered. 
By section 56, as amended in 1895, it is provided: 
‘*That the Supreme Court, or any justice thereof, 
within the judicial district, or any county judge 
within his county, shall have summary jurisdiction, 
upon complaint of any citizen, to review the de- 
termination and acts of such officers, and to make 
such order in the premises as justice may require.” 

By sections 240 and 241 of the Code of Civil 
Procedure, a judge of a Superior City Court, 
within his city, is given the power of a justice of 
the Supreme Court, and so I think the judge had 
jurisdiction to make the order. 

Under section 56, above quoted, courts and judges 
have no original jurisdiction in respect to the filing 
of certificates of nomination, the power vested in 
them being simply to ‘‘ review ” a decision of the 
filing officer. The statute not providing that the 
question shall be brought before the court ora 
judge by appeal, by certiorari, or in any particular 
manner, I think that it was competent to review 
the motion made on a petition filed. 

Section 1356 of the Code of Civil Procedure pro- 
vides that an appeal may be taken to the Appellate 
Division from an order affecting a substantial right 
made in a special proceeding by a special term or a 
trial term of the Supreme Court, or by a justice 
thereof, and the order in this proceeding may be 
reviewed by an appeal therefrom. 

It is urged that because the election is past, this 
appeal should not be decided on the merit, but 
should be dismissed upon the ground that the ques- 
tion is no longer a practical one. 

It is difficult to extract from the reported cases 
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in this State a definite rule as to when an action or 
proceeding should be dismissed because the ques- 
tion involved has ceased to be a practical one. In 
The People v. Squire (110 N. Y. 666), a mandamus 
was dismissed on the ground that the question in- 
volved has ceased to be of practical importance, 
and a like decision was made in the Matter of Man- 
ning (139 id. 446). 

In the People v. Martin (72 Hun, 354; aff'd 142 
N. Y. 228), a determination was reviewed upon 
certiorari, though the time has passed when relief 
could be granted. It was said in that case: ‘‘While 
the time has long since passed when any decision 
in this matter can have any practical, efficient ope- 
ration, we will, in view of the public importance of 
the questions involved, overlook that circumstance 
and proceed to the determination of the matter 
upon its merits upon the facts as they appear in this 
record.” (142 N. Y. 234.) 

In the Matter of Madden (148 N. Y. 
arising under the election law—-the court said: 


136)—a case 


‘* The election having been held, the decision of the 
question is of no practical importance in the particu- 
lar case. But the courts in the First and 
Departments have reached opposite conclusions upon 
the question, and a final decision seems to be re- 


Second 


quired to prevent embarrassment in the future, from 
conflicting judicial decisions.” 

Whether courts will decide a case involving a 
question which has ceased to be of practical inter- 
est to the parties, seems to depend upon whether 
the question involved is one of public importance. 
The question in this case is one of great public in- 
terest, affecting the rights of all the electors in this 
case, and I think the courts should determine it. 

It is urged that the county clerk is not aggrieved 
by the order, and cannot appeal therefrom. I know 
of no authority, and I doubt if there is one, which 
denies to a public officer the right to review an or- 
der commanding him to do an official act which 
he deems to be a violation of the statutes of the 
State. The fact that he has no pecuniary interest 
in doing, or in not doing, the act, is of no import- 
ance, as affecting his right of appeal. 

The order should be reversed, and the decison of 
the county clerk should be affirmed with costs. 
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Hew Books and Aew Editions. 
InsurANCE Dicest, Volume 8, 1895. Prepared by 
James A. Finch, of the Indianapolis Bar. 

This work is the last annual in this valuable 
series, and is considerably larger than any of the 
annuals which have preceded it. It contains 702 
cases affecting insurance companies, and is printed, 
like its predecessors, with headnotes at the begin- 





ning of each paragraph, while the index to the 
volume makes it most easy of access, 
Published by The Bowen-Merrill Company, In- 
dianapolis and Kansas City. 
LIFE AND SPEECHES OF THOMAS CoRWIN. Edited 
by Josiah Morrow, of Ohio. 
The history of this great lawyer and his speeches 
interestingly edited by Mr. Morrow. 
Thomas Corwin was known throughout this coun- 
try as an orator and was most successful as a law- 
yer, while his career as a statesman revealed the 
accomplishments of which be was possessed. Part 
I of this work deals with the family of Corwin, his 
employment as a wagon-boy and his early educa- 
tion, while several most interesting pages are given 


are very 


of his early experiences as a lawyer, his career in 
politics, his terms as governor, his experience in 
the senate and in the cabinet, as minister to Mexico, 
while the last part of the work is devoted to his 
speeches delivered on various occasions. Perhaps 
in reviewing a work of this kind in the columns of 
this JouRNAL it might be interesting to take particu- 
lar notice of the chapter which treats of Corwin as 
a member of the bar. He was admitted to practice 
at the age of 23, and his earnestness and industry 
made him more than ordinarily familiar with the 
nature of the duties which he was later called upon 
to perform. He had been a clerk of court and so 
had an opportunity of broadening his mind by 
reading and also by his experience as an officer of 
the court. A story is told by a person who knew 
Corwin in which he relates that while riding alone 
through a piece of woods in Ohio he overtook a 
young man on horseback. 
was something very striking about the person of 
the individual, who turned out to be Corwin. He 
describes him as full fleshed, with a quick, pene- 


The narrator says there 


trating eye, and a pleasing expression. He received 
the sobriquet of Tom Corwin, the wagon-boy, from 
the fact that he drove a wagon in his youth. At the 
time of the meeting mentioned he was a lawyer and 
was returning to hishome at Lebanon from court. 
The book contains many interesting and striking 
passages, especially in the speeches which Corwin 
delivered while acting in different capacities in the 
State and National governments. 

Published by William H. Anderson & Co., Cin- 


cinnati, O. 
——-_> 


REMOVAL OF CAUsEs.—In this case the petition 
for removal to a Federal court was not filed until 
after the time allowed by the State court for filing 
pleas in abatement, and it was held that the cir- 
cumstances did not show a waiver of the matter of 
time, and the case must be remanded. (First Lit- 


tleton Bridge Corp. v. Connecticnt River Lumber 
Co., U. S. C. C. [N. H.], 71 Fed. Rep. 225.) 
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ERHAPS no case for some time has cre- 
ated such general discussion and interest 

as was aroused by the verdict in Kitson v. Play- 
fair, which has so stirred up all classes of Eng- 
lish society and has been a matter of much 
comment in America. In spite of the some- 
what unsavory details the suit has been dis- 
cussed with extraordinary vehemence, particu- 
larly by the members of the gentler sex, who 
are unanimously, it would appear, against the 
defendant, Dr. Playfair. 
a famous obstetrician of London society, with 


Dr. Playfair has been 


a large professional income, and it would seem 
as if the verdict against him of $60,000, proba- 
bly the largest verdict ever given by an Eng- 
lish jury in a libel suit, will be but a small por- 
tion of the penalty he must suffer, because his 
practice will inevitably dwindle to the vanish- 
ing point. It also seems that society is greatly 
exercised because the jury did not bring in 
damages against Sir William Broadbert and Sir 
John Williams, two other well known gynecolo- 
gists, because they testified that, in their opin- 
ion, Dr. Playfair acted properly under the cir- 
cumstances in his alleged betrayal of his 
patient’s secrets. 

This position of society seems to be rather 
peculiar. Mrs. Kitson, whose husband is Mrs. 
Playfair’s brother, seems not to have found 
general favor with her husband's family on her 
arrival in England from Australia, where she 
was married. This was, without doubt, the 
main point with the jury in declaring Dr. Play- 
The fact was also 
proved that Sir James Kitson revoked his al- 


fair’s actions malicious. 


lowance made to her after Dr. Playfair reported 
to him through Mrs. Playfair what he found 


upon the examination. This fact also un- 


doubtedly influenced the jury and aided to in- 
crease the amount of the verdict rendered. 
Dr. Playfair, it is true, did not plead or set up 
in defense justification and was on this account 


Vor. 53 — No. 15. 





prevented }from*bringing testimony to disprove 
his charge that Mrs. Kitson had been untrue to 
her husband, although he declared in court his 
belief that she must have been unchaste, or that 
unless she had seen her husband within three 
months of the time of the examination in ques- 
tion, it was certain that she had been unfaith- 
ful. 

Mrs. Kitson was examined while under the 
influence of chloroform and her testimony was 
very pathetic, that just after she had awakened 
from the influence of the chloroform she heard 
Dr. Playfair speak to his’ assistant as if she were 
guilty. Dr. Playfair admitted that he submitted 
his evidence of her alleged guilt to the patho- 
logist of the hospital immediately after the ex- 
amination, and this was accepted as evidence 
of a premeditated intention to ruin the unfor- 
Mrs. Kitson not only testified 
as to her own innocence, but her husband, who 


tunate woman. 


was in court, declared his conviction that she 
was honest. Her counsel pointed out that if 
she were guilty she would hardly have asked a 
member of the family to examine her, and also 
that upon the promise by Sir James Kitson of 
a continuance of her allowance if she would 
leave for Australia, she rather preferred to force 
the matter publicly than to submit to the unjust 
Dr. Play- 


fair gave as an excuse for telling his wife, that 


imputation made upon her honor. 


he wanted to save her and his daughters from 
contamination, but it was shown that if such 
was desired his wife could have prevented such 
contact by instructing her servants that she was 
never “at home” to Mrs. Kitson. Extremely 
pathetic letters to Dr. Playfair from Mrs. Kit- 
son were read in court pleading for leniency, 
and, it may be added, rather pointing to guilt, 
as did nearly all of the expert evidence intro- 
duced. One expert only testified that Mrs. 
Kitson’s condition at the time of the examina- 
tion was, according to some cases cited, con- 
sistent with honesty. The question of her guilt 
or honesty is, however, of little importance so 
far as the public generally are concerned and 
so far as the question of libel is to be con- 
sidered, for while a physician under oath in a 
criminal case may possibly be excused for de- 
claring his candid convictions to serve some 
great end of justice, yet it is universally held by 
the courts, and it was so admitted by Mr. Jus- 
tice Hawkins, before whom the case was tried, 














226 THE ALBANY LAW JOURNAL. 





that to leave to the discretion of the physician 
to reveal such secrets would be to imperil the 
foundations of society. A patient’s life often 
depends upon the accuracy of the statements 
made to the attending physician; and in point 
of law it is considered that such communica- 
tions are confidential and privileged. Besides 
the judge’s charge and the jury’s momentous 
verdict the case has a peculiar interest for law- 
yers because it calls attention to the fact that 
communication from clients should be more 
zealously guarded than they many times are. 
This case will doubtless prove of tremenduous 
interest before its final adjudication by the ap- 
pellate courts. 


The publication in this journal of the opinion 
of the Court of Appeals in the case of The 
People v. Adelphi Club, is made in full because 
it involves serious and momentous questions 
under the law recently repealed and superseded 
by the Liquor Tax Law, under which we are 
now proceeding. ‘The opinion of the court is 
practically to the effect that clubs do not come 
within the provisions of the excise law, and 
that the distribution of liquors to members of a 
club who own the liquors is not in any way 
within the provisions of the law of this State 
which requires such associations to take out 
license. ‘The effect of this decision on the ex- 
cise law is of little value, and we do not think 
that it particularly affects the Liquor Tax Law, 
for in that law it is certain that express men- 
tion is made of “associations which traffic with 
their members only.’’ Under section 2 of the 
Liquor Tax Act we find that the term “traf- 
ficking in liquors” is defined, and also the word 
“association,” while in section 24 it is expressly 
provided that an association which traffics in 
liquor with its members only may traffic in 
liquors within 200 feet of a church or school 
house on the same street or avenue, provided, 
they occupied the building prior to the passage 
of the act or had a building in process of con- 
struction at that time. There are many other 
provisions of the law which expressly include 
clubs, although the word is not used anywhere 
inthe law. We firmly believe that clubs should 
be included within the prohibitions imposed 
upon the public at large, and we consider that 
there is no more right to sell liquor within the 
confines of club than within the confines of a 





saloon, restaurant or other place within prohi- 
bition hours and without a license or tax cer- 
tificate. However much may be written by 
distinguished judges of the Court of Appeals ir 
regard to clubs formed for literary or social 
purposes, we well know that the buildings are 


= 


generally used by the members thereof much in 
the same manner that other people use saloons, 
restaurants and other places where liquors are 
sold. ‘The general principle that the sale of 
liquors on Sunday is against public policy and 
may be regulated and prohibited by the State 
Legislature, applies with equal force to a club 
as well as to a saloon. 

The Court of Appeals decided most properly 
that clubs come within the purview of the ex- 
cise law; but we have been commenting on the 
general policy of putting the club in the same 
category as the saloon and not discriminating in 
favor of either one. And we consider that for 
the reasons we have given, clubs are amenable 
under the Liquor Tax Act. 

The court holds that the excise statute just 
superseded did not apply to clubs. The law 
now in force was not under consideration, and 
hence was not passed upon. 

The statute of 1892 is held not to have ex- 
tended to clubs, because, first, it contained no 
provision for granting licenses to them, and, 
second, a distribution of liquors by a club 
among its members could not be regarded as a 
sale of liquor prohibited by the statute. 

The only difference between the old and 
the new law on the points on which the 
decision turned is that the former did not 
provide for licensing clubs, while the pro- 
visions of the latter are broad and general 
enough to include club licenses. Clubs, 
however, are not mentioned or specifically 
designated in the Raines law. The intention 
of the framer avowedly was to include them 
with saloons, hotels, restaurants, and the terms 
of the statute are broad enough to include 
them. But the effect of a law is to be deter- 
mined not from what the framer says was in- 
tended, but from a reading of the statute itself, 
and in this instance a court must have some 
better reason for extending the stern prohibi- 
tion and penalties of the law to clubs than the 
mere fact that the terms of the act are loose 
enough to include them. Clubs have never 
been subject to excise invasion and ‘regulation 
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in this State, and a law cannot be construed in 
making a radical departure in the policy of the 


State toward them without a clearly expressed 


declaration to that effect. 


The corner stone of the opinion rendered by 


the Court of Appeals yesterday, is the conclu- | 


sion that the serving of beverages in a club was 
not liquor traffic such as the statute of 1892 
was designed to regulate. What Judge Haight 
says on this point is: 

The defendant is a social, club, organized 
under the statute for a legitimate purpose to 
which the furnishing of liquors to its members 
is merely incidental, and is not unlike the sup- 
plying of dinners or articles which the member 
may desire for his own entertainment. 


The defendant has a limited and selected | 


membership, and, while the property and sup- 
plies are technically owned by the club, each 
member is in equity an equal owner in common. 
It is not organized for the purpose of engaging 
in a business for profit or for the traffic in 
liquors. 
that which pertains to maintenance of its 
library, reading rooms and the social inter- 
course and comfort of its members. 

Liquors, as well as other supplies, are dis- 
tributed to its members upon the written order 
of the member at a price fixed by the officers 
of the club designed to cover the purchase 
These 
orders pass to the steward or treasurer of the 


price and disbursements in serving. 


club and are charged against the member, who 
settles therefore monthly. 

We think that the transaction did not amount 
to a sale within the meaning of the statute. It 
was but a distribution among the members of 
the club of the property that belonged to them. 
The fact that a payment was made does not 
change the character of the act, for it was but 
the means adopted by which each member 
could receive his own and not that belonging 
to his fellow member. ‘The payment went into 
the treasury to restore ultimately that which he 
had taken. 

There seems to be a misapprehension as to 
the extent to which the case of Honsinger 
In that 
case Judge Putnam, writing the opinion for the 


et al. v. Mulford, 90 Hun, 589, goes. 


General Term of the ‘Third Department, holds 
that where it does not appear from the com- 


It engages in no business other than | 


| plaint whether the promise upon which the ac- 
tion was brought was oral or written, if the de- 
fendant has not set up the Statute of Frauds in 
his answer, he must be deemed to have waived 
any defense based upon that statute, and fur- 
ther, that unless the statute is pleaded, objec- 
tion made by the defendant upon the trial to 
verbal proof of the contract under the statute 
will not avail. ‘The decision which it was 


thought was somewhat extended by this de- 
cision is that of Crane v. Powell, 139 N. Y. 379, 
where Judge O’Brien, in writing the opinion of 
the court, says on this point: 

“The Statute of Frauds is a shield which a 
party may use or not for his protection, just as 
he may use the Statute of Limitations, the 
| statute against usury, that against betting and 


| gaming, and others that might be mentioned. 
I take it to be a general rule of universal ap- 
plication that the statutes last mentioned are 
not available to a party unless specifically 
pleaded, and there is no reason for making the 
Statute of Frauds an exception to the rule. 
The present system of proceedure is founded 
upon the idea that litigants should, when pos- 


sible, know in advance the precise questions 
they must meet at the trial. When a contract 


is set out in the complaint as the cause of ac- 


tion, and the defendant intends to assail it on 
some special or statutory ground, the general 
spirit of the system is not complied with unless 
notice is given of this intention to the oppos- 
ing party by the pleadings. 

“In the solution of this question the pro- 
visions of the Code should not be overlooked. 
The statute may be used as a defense to ac- 
tions on certain agreements. A defense must 
now be presented either by demurrer or 
answer (Code, section 487). When the defect 
in the plaintiffs cause of action appears on the 
face of the complaint the defense must be in- 
terposed by demurrer (section 488). When 
the complaint does not, as in this case, dis- 





close an invalid agreement upon its face, but it 
is, in fact, invalid for some reason, the defend- 
ant must take the objection by answer (section 
498); and if the objection is not taken in 
either way the defendant is deemed to have 
waived it (section 499). ‘The conclusion is 
thus reached that the defendant waived the 
benefit of the statute in this case by omitting 





to plead it.” 
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The case of Honsinger v. Mulford, however, 
seems to hold a doctrine which is not usually 
accepted, namely, that a complaint is demurr- 
able if it alleges a contract which is within the 
statute of frauds, 
the learned court simply intended to hold that 


We believe, however, that 


in the case where the contract is within the 
statute and the complaint is demurrable, that 
the proper proceeding is not to set up the stat- 
ute of frauds in the answer, but rather to de- 
mur to the complaint for reasons beyond the 
fact that the contract is within the statute. 


It is generally interesting to watch the opin- 
ions of the courts in construing certain sections 
of the United States Constitution. 
recently decided by the Federal Supreme 
Court, United States v. Gettyskurg Electric Ry. 
Co., which undoubtedly gives adequate demon- 
stration of the so-called elasticity of the Con- 
stitution. 
we have referred to is commonly called in ordi- 


A case was 


The part of the Constitution to which 


nary parlance the “general welfare’ clause, 
and in the particular case under discussion the 
court held that Congress may condemn the site 
of,the battle of Gettysburg, for the purpose of 
preserving it and erecting monuments and tab- 
lets to indicate the positions of the various 
military bodies at the battle. Mr. Justice Peck- 


ham, the junior member of the court, read the 


opinion, part of which is as follows: 

rhe end to be attained, by this proposed 
use, as provided for by the act of Congress, is 
legitimate, and lies within the scope of the Con- 


“or 


stitution. 
of the great battles of the world. 


The battle of Gettysburg was one 
The num- 
bers contained in the opposing armies were 
great; the sacrifice of life was dreadful ; while 
the bravery and, indeed, heroism, displayed by 
both contending forces, rank with the highest 
exhibition of those qualities ever made by 
man. The importance of the issue involved in 
the contest of which this great battle was a 
part cannot be overestimated. 
of the government itself, and the perpetuity of 
our institutions, depended upon the result. 
Valuable lessons in the art of war can now be 
learned from an examination of this great bat- 
tlefield, in connection with the history of the 
events which there took place. Can it be that 
the government is without power to preserve 
the land, and properly mark out the various 


‘The existence 





sites upon which this struggle took place ? Can 
it not erect the monuments provided for by 
these acts of Congress, or even take possession 
of the field of battle, in the name and for the 
benefit of all the citizens of the country, for 
the present and for the future? Such a use 
seems necessarily not only a public use, but one 
so closely connected with the welfare of the 
itself 
granted Congress by the Constitution for the 


republic as to be within the powers 
purpose of protecting and preserving the whole 
country. It would be a great object-lesson to 
all who looked upon the land thus cared for, and 
it would show a proper recognition of the great 
things that were done there on those moment- 
ous days. By this use the government mani- 
fests for the benefit of all its citizens the value 
put upon the services and exertions of th« 
citizen soldiers of that period. Their suc- 
cessful effort to preserve the integrity and 
solidarity of the great republic of modern times 
is forcibly impressed upon every one who looks 
over the field. The value of the sacrifices then 
freely made is rendered plainer and more dur- 
able by the fact that the government of the 
United States, through its representatives in 
Congress assembled, appreciates and endeavors 
to perpetuate it by this most suitable recogni- 
tion. Such action on the part of Congress 
touches the heart, and comes home to the 
imagination of every citizen, and greatly tends 
to enhance his love and respect for those in- 
stitutions for which these heroic sacrifices were 
made. ‘The greater the love of the citizen for 
the institutions of his country, the greater is the 
dependence properly to be placed upon him 
for their defense in time of necessity, and it is 
to such men that the country must look for its 
safety. The institutions of our country, which 
were saved at this enormous expenditure of life 
and property, ought to and will be regarded 
with proportionate affection. 

Here upon this battlefield is one of the proofs 
of that expenditure, and the sacrifices are ren- 
dered more obvious and more easily appreci- 
ated when such a battlefield is preserved by 
The 


right to take land for cemeteries for the burial 


the government at the public expense. 


of the deceased soldiers of the country rests on 
the same footing, and is connected with, and 
and springs from, the same powers of the Con- 
stitution. It seems very clear that the govern- 
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ment has the right to bury its own soldiers, and 
to see to it that their graves shall not remain 
unknown or unhonored. No narrow view of 
the character of this proposed use should be 
taken. Its national character and importance, 


we think, are plain. 


The power to condemn 
for this purpose need not be plainly and unmis- 


takably deduced from any one of the particu- 
larly specified powers. Any number of powers 
may be grouped together, and an inference 
from them all may be drawn that the power 


” 


claimed has been conferred 


The Court of Appeals has just decided a 
question upon which the lower courts of this 
That 
tion is whether a defendant is guilty of a con- 


State had not been able to agree. ques- 
tempt of court for interposing a false answer 
under oath in a civil suit, for the purpose of 
delaying the plaintiff, and actually delaying 
him in recovering his claim. 

The Code or Civil Procedure makes a party 
to a lawsuit punishable ‘‘for any deceit or 
abuse of a mandate or proceeding of the 
court.” 

Alton Bb. Parker, 
sitting at a Special Term of the Supreme Court, 


In March, 1894, Judge 


held at Kingston, in Ulster county, decided 
that it was contempt, under this provision of 
the Code, for a litigant to put in a false verified 
answer, and thus impede the prosecution of the 
action. 

In May of the same year, Mr. Justice Law- 
rence, of New York, rendered a Special Term 
decision to the same effect. 

On the other hand, the New York Court of 
Common Pleas, in its General Term, or appel- 
late branch, consistently adhered to a con- 
trary Code provision, 
and repeatedly declared that the interposition 
of a sham or false answer was not a contempt 


construction of the 


of court. The latest and ablest opinion of 
that tribunal on the subject was delivered by 
Judge Roger A. Pryor, in December, in ‘the 
case of Fromme v. Gray; and his view of the 
law has been pronounced correct in the deci- 
sion just handed down by the Court of Appeals. 

The main point made by Judge Pryor was 
that while a sworn answer in a case might be 
regarded as a proceeding ?” court it was in no 
sense a proceeding of the court, such as was con- 
templated by the section of the Code treating 





of contempt. “The fundamental and essential 
principle of a contempt,” was declared to be 
‘an affront to the authority of the Court; but 
a false pleading nowise challenges or disparages 
that authority any more than perjured testi- 
mony on the trial.”” It is an invariable rule that 
statutes defining contempts must be strictly 
construed, and are not to be extended by im- 
plication beyond their plain meaning. “This 
stringency of construction,” says Judge Pryor, 
“is all the more applicable to an offence to a 
conviction of which neither an indictment, nor 
the verdict of a jury, nor common-law evidence 
is necessary, in a trial for which the accused is 
not confronted with the witnesses against him, 
nor allowed the inestimable privilege of cross- 
examination, nor protected by any of the legal 
safeguards of criminal justice, and upon sen- 
tence for which he may be confined in close 
custody for an indefinite period.” 

After reading the conflicting opinions in the 
Common Pleas and the Supreme Court, it 
seems to us that the weight of the argument is 
in favor of the 
Court of Appeals to the effect 


conclusion reached by the 
that 


law of this State the interposition of 


under 
the 
a false answer, however deserving of punish- 
does not constitute a of 


ment, contempt 


court. But the Court of Appeals adopts an 
unfortunate tone in its reference to the adjudi- 
cations in courts below. rhe Special 
Term decisions,” says the opinion, “to which 
we have been referred, we deem to have been 


er 


the 


made without a proper or careful consideration 
of the matter.” 

Now the chief of the decisions thus char- 
acterized as the result of improper or careless 
consideration, was written by Mr. Justice Par- 
ker, who sat for years in the Second Division of 
the Court of Appeals, as an associate of Judge 
Haight and Judge Vann, who are now in the 
court. It is three times as long and in all re- 
spects as careful as the opinion of the Court of 
Appeals itself. Another of the decisions was 
that of Judge Lawrence, to which we have 
already referred which was equally unde- 
serving of the fling in which the Court of 
Appeals saw fit to indulge by using the language 
we have quoted. It is a mistake for appellate 
tribunals to be sarcastic or smart in criticising 
the work of the lower courts. There may be 
occasions for severe comment, but these are 
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rare. The Court of Appeals has just been re- 
versed by the Supreme Court of the United 
States in two cases of great importance. How 
would it like to be told by the judges at Wash- 
ington that it had disposed of them “ without a 
proper or careful consideration ”’ of the matters 
involved ? 

Or perhaps the learned judges of the court 
think there is no higher tribunal or that no 


court has intelligence or diligence unless it 


agrees with the final determination of the Court 
of Appeals. Remember, the mighty have fallen, 
and recollect that your chief function is to re- 
view, and if you were not the proper persons to 
review, your usefulness would have ceased 


- —* — 


THE COMMON LAW OF ENGLAND. 


HE common law is so called because it is the 

common municipal law or rule of justice 
throughout the kingdom; for, although there are 
divers particular laws, some by custom applied to 
particular cases, and some to particular causes, yet 
that law which is common to the generality of all 
persons, things and causes, and has a superintend- 
ency over those particular laws that are admitted in 
relation to particular places or matters, is the com- 
mon law of England. 

This is usually styled the lex non seripta, not be- 
cause those laws of which it consists are only oral, 
or communicated from the former ages to the latter 
merely by word of mouth — for all those laws have 
their several monuments in writing, whereby they 
are transferred from one age to another, and with- 
out which they would soon lose all kind of cer- 
tainty — but because their authoritative and original 
institutions are not set down in writing in that man- 
ner, or with that verbal explicitness that acts of 
parliament are. They have grown into use and 
have acquired their binding power and the force of 
laws by a long and immemorial usage and by the 
strength of custom and reception in this kingdom; 
the matter, indeed, and the substance of those laws 
are in writing, but the formal and obliging power 
of them grows by long use and custom. The 
judges in the several courts of justice are, in the 
words of Blakstone (1 Com. 69), ‘‘the depositaries 
of the laws, the living oracles, who must decide in 
all cases of doubt.’’ As the determination of what 
is the custom is withdrawn from the jury and vested 
in the judges alone, it necessarily follows that their 
interpretation of it must be taken to be conclusive 
evidence of the custom, and this is the reason that 
judicial decisions and precedents ‘are the principal 
and most authoritative evidence that can be given 





of the existence of such a custom as shall form a 
part of the common law, 

M. Pardessus, an eminent continental jurist, in his 
Collection of Maritime Laws (vol. iv., chap. xxxyv., 
p. 189), says: ‘‘ England, for all that regards the 
relations of private interests, governed by tradi- 
tions, has not yet cared to reduce its jurisprudence 
into a body of positive law. Whether it be that the 
forms of the Constitution present many difficulties 
in the way of inducing the two Houses of Parlia 
ment to adopt a system of laws enlarged and con- 
taining new dispositions on matters of private right, 
whether it be that the national character is opposed 
to the idea of substituting for a state of things of 
which the utility and necessity do not as yet seem 
to have been fully demonstrated, England has to 
the present moment resisted the spirit of codifica- 
tion. The tribunals of that country have, with 
some few exceptions, no guide for their decisions 
but that which they agree in calling the common 
law. This fertile and almost only source of English 
jurisprudence is not even that which was once known 
in France under the name of Droit Contumier, for the 
expression was applied to local statutes written and 
rendered capable of execution by the authority or 
by the assent of the sovereign. The common law 
of the English, speaking properly, is nothing but 
usage ascertained by the decisions of the courts of 
justice. By a fiction of sufficient singularity it is 
supposed that this common, this unwritten law, 
which exists nowhere in codes, the texts of which 
it is possible to consult and discuss, is virtually in 
the minds and consciences of all; that the judges, 
the legal organs of the public conscience, declare 
the law every time that a question presents itself 
which they have not previously had occasion to de- 
cide; or that they conform thereto when they have 
aiready, by a judicial decision, by a precedent, to 
use the appropriate term, made known in a similar 
case the decision of the common law. The bhy- 
pothesis is, that the judgment was so given because 
the law was so. The consequence is deduced from 
it, not that the judge is a legislator, which would 
be repugnant to the national spirit, but that the 
law previously existed, and the judge declared it 
at the very moment of applying it to the particular 
case. 

The common law is in England what the Roman 
civil law is in some countries, a law which speaks 
when other laws are silent; and from the flexible 
and subtle qualities it possesses as a law of principle 
and reason, it supplies all deficiencies of legislative 
foresight. Of the origin of this system little is 
A variety of opinions has been broached 
regarding its source. 


known. 
Fortescue believed that the 
common law of his time (and with a few exceptions 
it is that of ours) was known to the Britons and 
survived all the various revolutions which have 
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since swept over the island (De Laud. ec. xvii.); 
others ascribe it to the wisdom of the Danes im- 
proved by few additions from the Saxon, and fewer 
from the Norman laws. Burke conceives the Con- 
quest to be the important era in our legal history 
(Works, vol. v., p. 595, 1813); while Sir William 
Temple and Sir Matthew Hale concur in the mod- 
ern opinion, that Saxon laws and Saxon institutions 
long survived the defeat at Hastings, and that the 
Conquest did not disturb the civil polity of the 
country in any material degree. 

Alfred, who was the first sole monarch after the 
Saxon Heptarchy about the year 896, collected all 
the laws into one book, and commanded them to 
be observed throughout the whole kingdom. which 
before only affected certain parts thereof. After 
him Edward the Confessor, who began his reign in 
the year 1041, out of the former laws composed a 
system which he called the‘‘ common law,” upon 
which account he is styled by our historians the 
Afterwards William 
his council, 


restorer of the English laws. 
the Conqueror, with the advice of 
abrogated some and established others; to which 
he added some of the laws of his own country, 
which he considered to be most conducive to the 
preservation of peace. 

William II. broke through the ancient laws and 
customs. which father had established, but 
Henry I. abolished all the evil customs which his 
brother had introduced, and restored the laws of 
Edward the Confessor, with amendments 
which his father had made by the advice of his 
The next succeeding kings, in like manner 


his 


those 


barons. 
confirmed all the aforesaid laws and customs, and 
enacted new laws as occasion required, by the ad- 
vice and consent of the great council of the realm, 


the original records of which being lost, they re- 
We 


have no original or authentic transcripts of acts of 


main only now as part of the common law. 


Parliament prior to the reign of Henry IIT. ; but un- 
doubtedly such there were, and many of those things 
that we now take for common law are no doubt 
originally acts of Parliament. 

Those statute made before the time of legal mem- 
ory, and which have not since been repealed or al- 
tered, either by contrary usage or by subsequent 
acts of Parliament, are now accounted part of the 
lex non seripta, being as it were incorporated there- 
unto, and have become part of the common law; and 
such statute are not now pleadable as acts of Par- 
liament, because what is before the time of memory 
is supposed to be without a beginning, or at least, 
such a beginning as the law takes notice of. But 
they obtain their strength by mere immemorable 
usage or custom. 
statute of Westminster 1, ch. 39 (made at Westmin- 
ster, the 25th April, 3 Edw. 1, a. D. 1275, Co. Litt. 





The time of legal memory by the | 


114, 115) was reduced to the beginning of the reign 
of Richard I., or ex prima coronatione regis Ricardi 
primi, who began his reign the 16th July, 1189, and 
was crowned the 3rd September following. So that 
whatsoever is before that time is before the time of 
memory. What is since that time is, in a legal 
sense, said to be within or since the time of mem- 
ory. 

The laws which were made before the reign of 
William I. are mentioned by our ancient historians, 
especially by Brompton, and are now collected into 
one volume by William Lambard in his ‘‘ Tractatus 
de priscis Anglorum Legibus,” being a collection of 
the laws of the kings Ina, Alfred, Edward, Athel- 
stan, Edmund, Edgar, Ethelred, Canute, and Ed- 
ward the Confessor. 

Selden, in his book called ‘‘Janus Anglorum,” 
has given a full account of those laws, edicts, or acts 
of parliament, that were made after the landing of 
William the Conqueror up to the beginning of the 
reign of Richard I. Few new laws were made from 
the time of the Conqueror to the reign of Henry L., 
who, besides confirming the laws of the Confessor 
and of William I., brought in a new volume of laws 
which to this day are extant ard called the ‘‘ Leges 
Henrici Primi.” The entire collection of these laws 
is entered in the Red Book of the Exchequer, and 
from thence are transcribed and published in the 
latter end of Mr. Lambard’s book. The next con- 
siderable acts of parliament were those made in the 
reign of Henry II., commonly called the ‘‘ Constitu- 
What they were appears best 
Whereof as we 


tions of Clarendon.” 
in Hoveden and Matthew Paris. 
have no authenticated records, but only transcripts, 
either in our ancient historians or other books and 
manuscripts, so they, being things done before the 
time of memory, obtain at this day no further than 
as by usage and custom they are, as it were, en- 
grafted into the body of the common law and made 
a part thereof. 

The sources of the common law are two-fold — 
judicial opinions, which are the recorded opinions 
of the judges, and certain text writers. In very 
early times it is probable that the system of rules 
which composed the common law was wholly tra- 
ditional. As civilization advanced, the decisions of 
the king’s ordinary courts of justice were carefully 
recorded, and became the most authoritative evi- 
dence of such customs and maxims as formed part 
of the common law, in precise analogy to the rule 
of the civil law, that what the emperor had once 
judicially determined was to serve as a guide in all 
like cases for the future. The judicial opinions are 
recorded: (1) In what are called ‘‘ reports,” which 
are histories of the several cases, containing a sum- 
mary of the proceedings, the arguments of counsel, 
and the decision of the judge, with his reasons as 
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stated by him. From Edward II. to Henry VIII. 
we have a series of these reports, taken by the chief 
scribes of the court, authorized by the judges and 
published at the expense of the Crown (1 Com. 71). 
They have been subsequently the work of ‘‘ private 
and contemporary hands,” and their authority de- 
pends upon the sense the court entertains of their 
fidelity. A manuscript report of a case is also 
authority (Willes, 239), although new to the court, 
or some of the parties, or both (1 P. W. 680). (2) 
In what is styled the ‘‘ record ” of the court, which 
is ‘‘a memorial or remembrance in rolls of parch- 
ment of proceedings and acts of a court of justice, 
which hath power to hold plea according to the 
course of the common law ” (Co. Litt. 2607). With 
the exception, in some cases, of the register of the 
decrees in the Court of Chancery, it usually con- 
tains only the judgment and not the reasons on 
which it is founded, which makes records 
ferior value to the reports. 

The common law has been committed to writing 


of in- 


and delivered down to the present times also in the 
works of learned 
learned Granville, Lord Chief Justice in the reign 
of Henry II., who wrote a book of the common 


divers men ; particularly the 


law, which is said to be the most ancient composi- 
tion on that subject now extant. 
was a judge in the reign of Henry III., wrote a very 
learned treaties on the common law, which is held 
in great estimation to this day. Britton, who, as 
some say, was bishop of Hereford, or, as others say, 
was a judge (and perhaps he might be both, for 
bishops in those days often acted as judges) in the 
reigns of Henry III. and Edward I., wrote a learned 
work on the common law of England, which was 
published in the reign of Edward I. The 
called “‘Fleta’’ was written by some learned lawyer, 


Bracton, who 


book 


who, being committed to the prison of the Fleet, 
had leasure to compile it there, and therefore styled 
it by the name of the Fleet. The author thereof is 
unknown ; but it appears in his book that he lived 
in the reigns of Edward II. and Edward III. 
Amongst these text-writers, the writings of Sir 
Edward Coke hold a deserved pre-eminence. In 
reference to a particular position of Coke's, Lord 
Wynford observed that ‘‘ Lord Coke had no author- 
ity for what he states; but I am afraid,” he adds, 
‘*that we should get rid of a great deal of what is 
considered ‘law in Westminster Hall, if what Lord 
Coke says without authority is not law. 
one of the most eminent lawyers that ever presided 
as a judge in any court of justice, and what is said 


He was 


” 


by such a person is good evidence of what the law is. 
(2 Bing. 296-7). In reference to a position in the 
Digest of Chief Baron Comyns, the same learned 
judge remarks of the author, ‘‘This he lays down 
on his own authority without referring to any case, 
and I am warranted in saying we cannot have a 





better authority than this learned writer.” 
Bing. 387-8.) 

Many parts of the common law have gradually 
arisen from the necessary modification of its ancient 
doctrines and principles in order to render them 
applicable to new states of society produced by en- 
larged commerce and advancing civilization. From 
this cause some branches of our system of juris- 
prudence have wholly sprung into existence in 
modern times. Thus almost the whole of the law 
of evidence, now, perhaps, the most important part 
of our practical jurisprudence, has appeared as part 
of the common law so lately as the time of the com- 
monwealth. 
instance of the total change in common law institu- 
tions with the progressive improvement of society is 
the trial by jury, which may be traced through all 
its gradations from a rude kind of a trial, in which 
the jury were merely witnesses called from the 
neighborhood in order that they might declare 1! 


But, perhaps, the most remarkable 


ie 
truth to the judge, to the present artificial system, 
where the jury themselves decide upon the truth of 
facts by the testimony of witnesses examined before 
them. 

Many rules and provisions of the common law 
have wholly disappeared, having either become ob- 
solete from disuse or been gradually abrogated by 
the decisions of the judges as they became inappli- 
cable to the altered state of society. —Law Times. 


oe “ = 
COURT OF APPEALS. 
PreorLE v. ADELPHI CLUB. 
Clubs are not amenable to excise law, and merely distribute 
liquor to members. 
ME offense of which the defendant stands con- 
victed is that of selling strong and spirituous 
liquors, to be drunk on the premises, without « li- 
cense, in violation of section 31 of chapter 401 of 
the Laws of 1892. 

One Leopold M. Stark, January 28, 1895, made a 
written order upon a piece of paper, for five glasses 
of liquor, and delivered the same to the steward of 
the defendant, who filled the order from the stock 
of liquors belonging to the club, and the same was 
served to Stark and his associates, who drank it 
upon the premises. 
The following evening Stark paid the stew- 
ard therefor fifty cents, which went into the treas- 


They were all members of the 
club. 


ury of the club. 
The defendant 

February 10, 1881, as a social club, to establish 

and maintain a library, reading and assembly rooms, 


was 


incorporated 


regularly 


and to promote social intercourse among its mem- 
bers, and was managed by a board of trustees. __ Its 
membership was limited to 150 persons of full age, 
and residents of the city of Albany. A person 
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only could be admitted as a member when proposed 


by some member to whom he was personally known, 
aud upon the recommendation of the board of trus- 
tees, and by an election by the members at a regu- 
lar meeting of the club by a two-thirds vote. The 
initiation fee was $50, and the annual dues $30. 
The defendant maintained a club house in the city 
of Albany, in which’ there were parlors, a ball-room, 
dining-room, kitchen, library, card-rooms, billiard, 
pool and store-rooms, with apartments for the jani- 
tor. Meals, cigars and liquors were served to mem- 
bers of the club on their written orders at a price 
fixed therefor by the house committee of the board 
of trustees, which was charged to the member, who 
paid therefor monthly. The money so paid in by 
the members, together with the annual dues, is used 
in defraying the general expenses of the club, its 
library, reading-rooms, servants, light and fuel, and 
and 
the 
and 


in keeping up its stock of provisions, cigars 
liquors. Its business is conducted solely for 
entertainment and recreation of its members, 
not for the purpose of deriving a profit beyond the 
defraying of its expenses. Residents of the city of 
Albany may be introduced to the club by any mem- 
ber thereof once a year. Non-residents may in like 
manner be introduced, not to exceed ten times a 
year. A member introducing a visitor is required 
to register his name in a book kept for that purpose, 
and to be responsible for his conduct while in the 
club house. From ten to twelve entertainments — 
social, literary, musical and dramatic —are given 
annually, to which the female friends of members 
are invited, 

The statute under which the defendant was in- 
dicted provides as follows: ‘‘Any person who, with- 
out having a license granted him in pursuance of a 
law of this State permitting him to sell either strong 
or spirituous liquors, wines, ale, or beer, shall sell 
strong or spirituous liquors, wines, ale, or beer in 
quantities of less than five gallons at a time, or shall 
sell any strong or spirituous liquor, wine, ale, or 
beer in quantities of five gallons or more at a time, 
to be drunk or used on the premises where the;same 
shall be sold, or in any garden or inclosure com- 
municating with such premises, or in any public 
street or place contiguous thereto, shall be guilty of 
a misdemeanor.” 

Upon the trial the defendant asked the court to 
direct the jury to find a verdict of acquittal on the 
grounds: 

First. That the facts proved, do not constitute a 
crime, 

Second. That the facts proved do not show that 
the defendant has violated section 31 of chapter 401 
of the Laws of 1892, or any of the provisions of 
chapter 401 of the Laws of 1892. 








The court refused to so direct, and an exception 
was taken by the defendant. 

The court was then asked by the defendant to 
charge that ‘‘The disposing of wines and liquors 
by the defendant is not a sale of the same within 
the meaning and intent of the provisions of chapter 
401 of the Laws of 1892, or of the laws amenda- 
tory or supplementary tliereto, and that the furnish- 
ing of wines and liquors by the defendant to its 
members, as shown by the evidence, is not a viola- 
tion of section 31 of chapter 401 of the Laws of 
1892, nor a violation of any of the provisions of 
said act.’ This was refused, and an exception was 
taken. 

Much already has been written with reference to 
the liability of social clubs under our excise laws. 
An impression has prevailed that they were not 
brought within the provisions of the statute, and, 
consequently, thousands of clubs have been organ- 
ized all over the country, by hotel and saloon 
keepers who have been refused a license, for the 
purpose of evading the laws with reference thereto. 
The devices adopted by these so-called clubs were 
numerous, and, in many instances, ingenious. It, 
however, has not been difficult to ascertain the true 
purpose and intent of their organization, and the 
courts thus not failed to unmask such 
schemes and hold the organizers thereof responsi- 
But this defendant 
is conceded to be a legitimate club, regularly organ- 


far have 


ble for a violation of the law. 


ized, of many years’ standing, and conducted for 
the purposes mentioned in the articles of incorpora- 
tion. 

The first question is, has the liability of such a 
club ever been determined by the court? Upon 
this question the counsel of the respective parties 
differ with reference to what was decided in the 
case of the People v. Andrews (115 N. Y. 427). In 
that case the General Term held that social clubs, 
organized for legitimate purposes, were authorized 
by the statute; that the property of the club was 
in effect the joint property of the members, and 
that the furnishing of liquors of the club to its 
members by the steward was not a violation of the 
statute. There was evidence, however, in that 
case, tending to show that the club was a fraudu- 
lent concern, organized for the purpose of evading 
the law by a saloon keeper who had been refused 
a license; that any person could join the club upon 
payment of fifty cents, which was returned to him 
upon his withdrawal, and that the only object and 
purpose of the organization was the sale of strong 
and spirituous liquors. The General Term reached 
the conclusion that the trial court should have sub- 
mitted to the jury the question as to whether the 
organization was a scheme or device to evade the 
excise law. 
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Upon this question the Court of Appeals differed 
with the General Term, holding that the question 
of the sale under the statute, depended upon the 
character of the act. The opinion called attention 
to the evidence in much detail, tending to show 
the fraudulent character of the organization; that 
the sales were made for cash, and that the business 
conducted in every respect was an ordinary saloon- 
And then it concluded : ‘ Whatever may be the 
merits of the scheme prescribed by the organiza- 
tion it has no effect here. It did not control or 
govern the parties.” 

We are aware that it has been generally under- 
stood that this court, in that case, intended to hold 
clubs liable, under the statute, and that the Gene- 
ral Term, in several instances, have subsequently so 
held, resting their deeisions upon that case. But 
such was not the intention of this court, and to 
that extent its determination has been misunder- 
stood. The question here presented must, there- 
fore be regarded as undecided and still open for 
consideration. 

In Eleventh American and English Encyclopedia 
of Law, page it is said that ‘The distribution 
of liquors by a bona fide club among its members is 
not a sale within the inhibition of a liquor law, 
even though the person receiving the liquor gives 


ar 
727, 


money in return for it, and the law prohibiting the 
sale of liquor on Sundays does not apply to such a 
club. I is otherwise, however, where the club is 
simply a device resorted to as a means of evading 
the statute. 

Black, on Intoxicating Liquors, at Sec. 142, after 
referring to the authorities in the different states 
upon the subject, concludes as follows: “‘ Upon the 
whole, therefore, notwithstanding some conflicting 
rulings the rational conclusion is that the intent 
must govern, Qn the one hand, if the object of 
the organization is merely to provide the members 
with a convenient way of getting a drink whenever 
they desire it, or if the form of membership is no 
more than a pretense so that any person, without 
discrimination, can procure liquor by signing his 
name in a book, or buying a ticket or a chip, thus 
enabling the proprietor to conduct an illicit traffic, 
then it falls within the terms of the law. But on 
the other hand, if the club is organized and con- 
ducted in good faith, with a limited and selected 
membership, really owning its property in common, 
and formed for social, literary, artistic, or other 
purposes, to which the furnishing of liquor to its 
members would be merely incidental, in the same 
way and to the same extent that the supplying of 
dinners or daily papers might be, then it cannot be 
considered as within either the purpose or letter of 
the law.” 

In Graff v. Evans (8 Q. B., Div. 373) the appel- 








lant was a manager of a club, under the supervision 
of trustees, in whom all the property of the club 
was vested. The club was not licensed for the sale 
of intoxicating liquors, but these were supplied at 
fixed prices to members for consumption, the money 
produced thereby going into the general fund of 
the club. The manager, in the course of his em- 
ployment, supplied liquors to a member. It was 
held that it was not a sale within the meaning of 
the licensing act. Judge Field, in delivering the 
opinion of the court, said: ‘‘The question here is, 
did Graff, the manager, who suppliea the liquor to 
Foster, effect a sale by retail? I think not. | 
think Foster was an owner of the property, together 
with all the other members of the club. Any mem- 
ber was entitled to obtain the goods on payment of 
the price. A sale involves the element of a bargain. 
There was no bargain here, nor any contract with 
Graff with respect to the goods. Foster was acting 
upon his rights as a member of the club, not by 
reason of any new contract, but under his old con- 
tract of association, by which he subscribed a sum 
to the funds of the elub and became entitled to have 
ale and whiskey supplied to him as a member at a 
certain price.” 

In State ex rel. Bell v. St. Louis Club (26 L. R. 
A., 573), it was held that the distribution of wines 
or other liquors among the members of a social club, 
which is a bona fide organization with limited mem- 
bership, admission to which is only on a vote of the 
governing board, and with common ownership of 
property, is not a sale of liquor within the meaning 
of the Missouri Dram Shop act. This is a recent 
case, and the opinion contains a review of all of the 
decisions upon the subject. 

The courts in our sister states are in conflict upon 
the question discussed in the above cases. Many 
of the decisions are based upon local statutes differ- 
ing materially from our own, and other cases are 
disposed of upon the ground of the fraudulent 
character of the organization. A further discussion 
of them here we do not deem necessary or profit- 
able, for the question presented must be determined 
upon a construction of our own statute. 

It first provides for the creation of boards of excise 
in towns and cities, prescribes their powers and 
duties, and then in section 19, provides that ‘‘a 
board of excise may, when authorized by law, and 
not otherwise, grant,” etc., a license. It then speci- 
fies the cases in which a license may be granted : 
(1) To the keeper of an inn, tavern or hotel ; (2) to 
the keeper or asaloon; (3) to the keeper of a saloon 
for the sale of ale and beer only; (4) to the keeper 
of a store ; (5) to the keeper of a drug store. 

The statute contains no provision authorizing the 
issuing of a license to a club or an organization of 


the character of the defendant. It was conceded 
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on the part of the learned district attorney upon the 
argument that the defendant was not an inn, tavern 
or hotel, a saloon, store, or drug store within the 
meaning of the act which permited boards of excise | 
to issue license to it. 

We are thus brought to a consideration of the 
provisions of section 31, under which the defendant 
was indicted. It is prohibitory as to form and 
character of the sale of strong and spiritous liquors, | 
wines, ale or beer by a person without having a | 
It provides that a person offending shall | 
be guilty of a misdemeanor. This section doubtless 
must be considered in connection with section 19, 
which as we have seen, regulates the sale of strong 


license. 


and spiritous liquors by requiring persons who en- 
gage in that business to first procure a license, and 
specifies the kinds of license which the board of 
may issuc, The fact that clubs, of the 
nature of the defendant, are not included within its 
provisions, has an important bearing upon the mean- 
ing to be placed upon the provision of section #1. 
In this connection the construction placed upon a 
statute, by public officers 
charged with the duty of executing the provisions 


excise 


penal in character, 
for many years, may properly be considered in de- 
termining the legislative intention. Upon this 
subject the evidence shows that clubs in this State 
have existed for a long period; that they have not 
been required to take out a license, and yet it is a 
well-known fact that they have kept on handling 
stocks of liquor which they distributed to their 
Was it then intended that the distribu- 
tion of liquors by a club among its members should 


members. 


be a sale within the contemplation of the statute ? 
If so, commissioners of excise, police officers, and 
district attorneys have for many years neglected 
their official duties. 

As we have seen, the defendant is a social club, 
organized under the statute for a legitimate pur- 
pose, to which the furnishing of liquors to its mem- 
bers is merely incidental, and is not unlike the sup- 
plying of dinners or articles of which the member 
may desire for his own comfort and entertain- 
ment. 

The defendant has a limited and selected mem- 
bership. And, while the property and supplies are 
technically owned by the club, each member is, in 
equity, an equal owner in common. It was not 
organized for profit, or for the traffic in liquors. It 
engages in no business other than that which per- 
tains to the maintenance of its library, reading 
rooms, and the social intercourse and comfort of its 
members. Liquors, as well as other supplies, are 
distributed to its members upon the written order 
of the member, at a price fixed by the officers of 
the club, designated to cover the purchase price and 





disbursements in serving. These orders pass to the 


steward or treasurer of the club, and are charged 
against the member, who settles therefor monthly. 
We think the transaction did not amount to a 
sale within the meaning of the statute. It was but 
a distribution among the members of the club of 
the property that belonged to them. The fact that 
a payment was made does not change the character 
of the act, for it was but the means adopted by 
which each member could receive his own, and not 
The pay- 
ment went into the treasury, to ultimately restore 
that which he had taken. : 
We think the court erred in refusing to charge as 
requested that the act charged against the defendant 
was not a violation of the statute, and that the judg- 
ment of the General Term and Court of Sessions 
should be reversed and the defendant discharged. 


that belonging to his fellow member. 


— 


Aotes of Amevican Aecisions, 


— 


ALTERATION OF NOTE — MATERIALITY.— When a 
note is given by a corporation, payable to the mana- 
ger’s wife, for money due him for salary, and for 
expenditures made in behalf of the company out 
of funds represented by him to have belonged in 
part to the wife, an alteration of the note so as to 
make it payable to the manager himself is a ma- 
terial one. (Sneed v. Sabinal Mining & Milling Co. 
[U. 8. C. 3. of App.], 71 Fed. Rep. 493,) 


ATTACHMENT — CIVIL ACTION.— An action for 
money lost at gambling on defendant’s premises is 
a civil action for the recovery of money within the 
meaning of the attachment law of Ohio. (Jenks v. 
Richardson [U. 8. C. C., Ohio], 71 Fed. Rep. 366.) 


CARRIER — DELAY IN TRANSPORTATION.— The 
fact that the destruction of a shipment by fire 
occurred during a negligent delay on the part of 
carrier in forwarding it, does not render such delay 
(Thomas v. Lan- 


the proximate cause of the loss, 
caster Mills of Clinton, Mass. [U. 5. C. C. of App.], 
71 Fed. Rep. 481.) 


CARRIERS OF GOODS — CONTRACTS — AUTHORITY 
OF LOCAL AGENTS.—It being out of the usual course 
of business, the presumption is that a local station 
agent has no power to bind his company by a con- 
tract to ship property over connecting lines of rail- 
way, and such authority will not be inferred from 
the mere fact that the freight for the entire distance 
was collected by such agent. (Coates v. Chicago, 
M. & St. P. Ry. Co. [S. Dak. ], 65 N. W. Rep. 1067.) 


CONDEMNATION OF LAND FOR BRIDGE. — A city 
having condemned one of plaintiff's lots for the 
purpose of building a viaduct which would pass 
over said lot, plaintiff is entitled to compensation 
for the value of said lot and for the depreciation in 
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the value of his adjoining lots; it appearing that 
the plans for said viaduct had been made before the 
condemnation, and the erection thereof completed 
before the trial of the action for damages. (Orth 
v. City of Milwaukee [ Wis. ], 65 N. W. Rep. 1029.) 

CONTEMPT — FAILURE TO PAY ALIMONY.— A dis- 
tinction exists, upon principle and authority, be- 
tween that class of contempt proceedings wherein 
it is sought to vindicate the authority and dignity 
of the court, or where the contempt consists in the 
doing of a forbidden act injurious to the opposite 
party, wherein the process is criminal in its nature, 
and wherein conviction is followed by a penalty of 
fine or imprisonment or both, which is merely puni- 
tive, and that other class of contempts where the 
proceeding is remedial in its nature and is intended 
for the benefit or advantage of the opposite party, 
to compel the doing or omission to do an act neces- 
sary to the administration of justice in enforcing 
some private right in a civil proceeding. (Snow vy. 
Snow [Utah], 43 Pac. Rep. 620.) 

ConrTRACT — MUTUALITY.—Alleged want of mu- 
tuality in an agreement guarantying the performance 
of the contract of another is no defense, where the 
contract had become executed. (Wheeler & Wilson 
Mfg. Co. v. Lyon [U. 8S. C. C., Minn.], 71 Fed. Rep. 
374.) 

CORPORATIONS — ULTRA 
which, under its charter, had power to accept stock 


virEs..—A State bank 
in a national bank as security for a loan, or to ac- 
quire such stock by levy and sale under execution 
to satisfy a debt due to it, but which had no power 
to purchase such stock as an investment, purchased 
shares of the stock of a national bank, which were 
transferred to it on the books of the national bank. 
The latter bank subsequently became insolvent, and 
an assessment upon the stockholders was made ly the 
comptroller of the currency, payment of which was 
resisted by the State bank on the ground that the 
purchase of the stock was “/tra vires. Held, that, 
as the purchase of the stock was merely the exer- 
cise, for an unauthorized purpose, of a power ex- 
isting for other and legitimate purposes, the de- 
(Citizens’ 
8. C. C. 


fense of ultra vires was not available. 
State Bank of Noblesville v. Hawkins [U. 
of App. |, 71 Fed. Rep. 369.) 

DEED — DELIVERY — EVIDENCE. — That a father, 
who had repeatedly acknowledged his obligations 
to certain of his children, and executed a will 
whereby he devised to them land which they had 
helped him to cultivate and pay for, before a second 
marriage, executed a voluntary deed conveying the 
land tosuch children which he left with the notary, 
with instructions to record and deliver the same on 
his death, stating that he did not wish to see it 
again, and that the grantees, who remained in pos- 








session of the land with the grantor, were aware of 
the execution of the deed, and accepted it, shows a 
delivery of the deed. (Crabtree v. Crabtree, ![ll.], 
42 N. E. Rep. 787.) 

DEED—DESCRIPTION—HIGH-WATER-MARK. 
term “high-water mark,”’ when applied to a non- 
tidal river, means the highest limit reached by the 
water when the river is unaffected by freshets and 
contains its natural and usual flow. (Morrison y, 
First Nat. Bank of Skowhegan, [Me}., 33, Atl. Rep, 
781.) 


EMINENT DOMAIN—COMPENSATION.— Where three 


The 


blocks are used in connection with an elevator for 
one common purpose, and as one property, and the 
elevator cannot be operated successfully without 
the use of all of the blocks, two of which are used 


for storing cars, in estimating the damages for the 


appropriation of a portion of one block for the 


right of way for a railway it is proper to estimate 
the damages to the property as a whole, though 
the blocks are separated by streets across which 
the owner has laid tracks without permission of the 
city. (Union Elevator Co. v. Kansas City Suburban 
Belt Ry. Co., [Mo.], 33 S. W. Rep. 926.) 

Equity—DISPUTE BETWEEN PARTNERS.—A court 
of equity may require an accounting and distribu- 
tion of the assets of a firm between the partners in 
the proportion fixed by an award made under a 
submission by the partners, (Witz v. Tregallas 
[Md.], 33 Atl. Rep. 722. 

Equrty—PLEADING—BILL.—A bill which alleges 
that the subject-matter of the controversy arose out 
of senior defendant’s failure to pay complainant his 
share of the profits arising from the negotiation of 
certain mortgage loans on real estate, and that part 
of the lands from which complainant was entitled 
to derive profits had vested in junior defendant, 
whose relation to the property was that of a trustee, 
entirely subsidiary to senior defendant, states a 
cause of action, and is not multifarious. (Chew v. 
Glenn |Md.], 33 Atl. Rep. 722.) 


ins. 


FALSE IMPRISONMENT — JUSTIFICATION — LEGAL 
writ.— Imprisonment by vritue of a legal writ in 
due form, issued by a court of competent juris- 
diction, and served in a lawful manner, is not false 
imprisonment, though the 
issued. (Carman v. Emerson [U. S. C. of App.], 71 
Fed. Rep. 264.) 


writ was wrongfully 


FEDERAL COURTS—STATE AND FEDERAL COURTS 
—FOLLOWING STATE peEcIsions.—Held, further, 
that this court is not bound to yield its own opin- 
ion to acontrary decision of the State court of last 
resort, rendered, upon the same transaction, after 
the argument and before the decision of the case 
before this court; such decision appearing to be in 
plain conflict with the weight of authority on the 
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subject, and distinctly inconsistent with the pre- 
vious decisions of the State court, and the question 
presented appearing to this court not to be bal- 
anced with doubt, but clearly to require a decision 
contrary to that of the State court. (Forsyth v. 
City of Hammond, [U. S.C. C. of App.,] 71 Fed. 
Rep. 443. 


FEDERAL OFFENSE — IMPROPER 
OBSCENE MATTERS. ---The right of the accused to be 


USE OF MAILS — 
informed of the nature and cause of the accusation 
with reasonable certainty is not infringed by the 
omission from the indictment of indecent and ob- 
scene matter, alleged not to be proper to be spread 
upon the record of the court, provided the crime 
charged, however general the language used, is yet 
so described as reasonably to inform the accused of 
the nature of the charge. (Rosen v. United States 
[U. 5. S. C.], 16 8. C. Rep. 434.) 

INSURANCE — EFFECT OF REPRESENTATIONS. — A 
representation by a fire insurance agent that the 
tuking of a certain policy will not conflict with the 
carrying of other insurance, is a representation, not 
of a fact, but of a conclusion of law, and is not bind- 
(Union Nat. Bank of Oshkosh 
vy. German Ins. Co. of Freeport |U. 8. C. C. of App.], 
71 Fed. Rep. 473.) 


ing on the insurer. 


INSURANCE— INCREASE OF RISK. — Where a fire 
policy provides forthe ascertainment of the increase 
of risk due tothe location of any engine on the 
premises, and requires the insured to pay additional 
premium for any increase of risk found, the location 
of an engine on the premises the day before a loss 
will not prevent recovery, where the insured, ten 
days prior to its occurrence, notified the company 
that he frequently used an engine on his premises, 
and offered to pay the additional premium, but the 
company failed to act on the notice. (Farmers’ 
Mut. Fire Ins. Co. of Dug Hill v. Schaeffer [Md.], 33 
Atl. Rep. 728). 


LANDLORD AND 'TENANT—CONDITION SUBSEQUENT. 
—The breach of a condition subsequent in a deed 
does not, of itself alone, defeat the grantee’s estate, 
nor revest title in the grantor, until after entry, or 
recovery in an action brought by him or his heirs; 
and the same rule is applicable in case of the lease 
of reality for a term of years. (Peacock & Hunt 
Naval Stores Co. v. Brooks Lumber Co. | Ga.], 23 8. 
E. Rep. 836.) 

MASTER AND SERVANT — INJURY TO EMPLOYE — 
DEFECTIVE APPLIANCE.— An employer is not liable 
for injuries to an employe resulting from a defec- 
tive appliance unless he had actual knowledge of 
the defect, or by ordinary care could have obtained 
such knowledge, in time to prevent the injury. 
(Erskine v. Chino Val. Beet-Sugar Co, [U. 8. C. C. 
Cal.|, 71 Fed. Rep. 270.) 





MASTER AND SERVANT—UNSAFE MACHINERY.—A 
railway company is liable for injuries resulting to 
its employes from its failure to use ordinary care to 
furnish safe machinery and appliances for their use 
in operating the road. Ordinary care in this con- 
nection means such care as an ordinarily prudent 
man would use under the circumstances, and it is 
to be measured by the character and risks of the 
business. The company is not, however, bound to 
insure the absolute safety of its machinery, or to 
provide the best, safest or newest machinery. 
(Texas & P. Ry. Co. v. Elliott [U. S.C. C. of App.], 
71 Fed. Rep. 378.) 


MINING PARTNERSHIP — WHAT CONSTITUTES. — A 
contract providing that the one party should have a 
certain undivided interest in all ores extracted from 
certain mines, and should bear a proportionate share 
of the expense of extracting the same, the other 
parties to have remaining interest in the ore, and to 
bear the balance of the expense, and also that the 
first party should furnish a mill for concentrating 
the ore, the expense of concentrating and rental of 
the mill to be divided among the parties, renders 
them partners in the extraction of the ore. (Ashen- 
felter v. Williams [Colo. |, 43 Pac. Rep. 664.) 


MUNICIPAL CORPORATION — WATER SUPPLY — 
POLLUTION.— When the stream from which a water 
company, organized to supply a borough with 
water, obtains its supply is rendered unfit for do- 


mestic uses and for steam by the discharge therein 


of water drawn off from oil wells in the process of 
extracting the oil, it is proper to make the State a 


party to a suit by the water company to restrain such 
pollution, and then to determine whether the public 
interest, apart from the private interest of the water 
company, does not make such relief proper and 
necessary. (Commonwealth v. Russell, [Penn.], 33 
Atl. Rep. 70%.) 


NATIONAL BANKS — DISSOLUTION — APPOINTMENT 
OF RECEIVER.— The appointment of a receiver for 
an insolvent national bank, under act congress June 
30, 1876, § 1, which authorizes the comptroller to ap- 
point a receiver to close up the association and en- 
force the personal liability of its stockholders, does 
not dissolve the corporation so as to prevent the re- 
covery of a judgment against it on a valid claim. 
(Chemical Nat. Bank of Chicago v, Hartford De- 
posit Co. [U. 8. 8. C.], 16 8. C. Rep. 439.) 


NATIONAL BANK STOCK — TAXATION BY STATE.— 
The mere fact that a State statute permits some debts 
to be deducted from some moneyed capital for the 
purpose of assessment for taxation, but not from 
that which is invested in the shares of national 
banks, does not show a violation of Rev. St. § 5219, 
forbidding State taxation of national bank shares 
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to be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens, 
there being nothing to show that the amount of 
moneyed capital in the State from which debts may 
be deducted, as compared with the moneyed capi- 
tal invested in national bank shares, was so large 
and substantial as to amount to an illegal discrimi- 
nation against national bank shareholders. (First 
Nat. Bank of Garnett v. Ayers [U. 5. S. C.], 16S. C. 
Rep. 412.) 


NEGLIGENCE — INDEPENDENT CONTRACTOR. — The 
owner of an old building, which had became dan- 
gerous by reason of decay, engaged an independent 
contractor to tear it down. The work was danger- 
ous, and the contractor was incompetent personally 
to superintend the same, all of which the owner 
knew 
the contractor's incompetency, his servant was in- 
jured while employed in the work: He/d, the owner 
is not liable to the servant. (Schip v. Pabst Brew- 
ing Co. [Minn.], 66 N. W. Rep. 3. 


when he let the contract. By reason of 


NEGLIGENCE — PROXIMATE CAUSE. —While a car 
containing binding twine was in the freight yard of 
a railway company ready for unloading, a fire broke 
out ina building twenty-three feet away, situated 
on property, on the other side of an alley, not be- 
longing to the company. The car was then moved 
promptly, but in the meantime, and within twenty 
minutes of the breaking out of the fire, the twine 
caught fire from sparks entering through the car 
door, which had been left open about ten inches. 
Held, that the leaving open of the door was not the 
proximate cause of the loss. (Scott v. Allegheny 
Val. Ry. Co. [Penn.], 33 Atl. Rep. 712.) 


PRINCIPAL AND AGENT — COMMISSIONS.— Plaintiff 
contracted with defendant, a corporation of an- 
other State, to act as its agent in selling school fur- 
niture on commission, and bound himself to sell to 
such persons only as were legally qualified to enter 
into contracts, which contracts were to be subject 
to defendant's acceptance. Plaintiff sold on con- 
tracts that were not binding on the districts they 
purported to obligate, and such contracts were ac- 
cepted by defendant; both plaintiff and defendant 
acting in good faith, believing them to be legal: 
Held, That defendant was not estopped by its ac- 
ceptance of the contracts to plead their illegality 
in defense to a claim for commissions, nor to recover 
back commissions already paid under the mistake 
of both parties. (Cleveland School Furniture Co., 
v. Hotekkiss [Tex.], 33 S. W. Rep. 855.) 


RAILROAD COMPANIES — DEED FOR PUMPING STA- 
tTrion.— Where a deed conveys to a railroad com- 
pany lands on which to erect pumping stations tem- 
porarily until it can establish permanent ones, in 





consideration that the company fills a tank for the 
grantor once a week, and provides that the land and 
privilege shall revert on default of the company to 
fill the tank, pump-houses and machinery erected 
thereon are moveable fixtures, which, on forfeiture 
of the land, belong to and may be removed by the 
company. (Guff, C. & S. F. Ry. Co. v. Dunman 
[Tex.], 33S. W. Rep. 1024.) 


RAILROAD COMPANY — INJURY AT CROSSING — CON- 
TRIBUTORY NEGLIGENCE.—There being on defend- 
ant’s main track a coal train about to move, deceased 
stopped on a side track, at the end of two freight 
cars, until the coal train moved out, when he imme- 
diately stepped out on the main track and was struck 
by atrain about sixty feet behind the coal train. 
There was evidence that the locomotive gave no 
warning, and it appeared that the space between 
the side and main tracks was only sufficient to allow 
Held, that the question 
of contributory negligence on the part of deceased 


the safe passing of trains. 


was for the jury. (Gray v. Pennsylvania R. Co., 
Penn.], 33 Atl. Rep. 697.) 


RECEIVER—INTERFERENCE WITH POSSESSION,—A 
court of equity may enter a rule requiring one to 
show cause why he should not surrender to a re- 
ceiver appointed by it certain real estate, and may 
on the hearing determine and enforce the rights of 
the receiver against the party accused of interfer- 
ence with his possession or management, unless the 
answer should set up some right or title of which a 
trial by jury is claimed. (Sullivan v. Colby |U. 8. 
C. C. of App |, 71 Fed. Rep. 460.) 


SALES — CONTRACTS — PAROL EVIDENCE.— Where 
the whole agreement in reference to the sale of 
property is embraced in a written bill of sale, parol 
evidence is inadmissible to contradict, vary or 
modify the contract which the parties have thus re- 
duced to writing. (Neal v. Flint, [Me.] 33 Atl. 


Rep. 669.) 


WILLS—CONSTRUCTION—LIMITATION OF TITLE.— 
A will, after dividing certain of the testator’s real 
estate and other property between his children, 
specifically, provided that the residue of his estate, 
at the end of a year, should be equally divided be- 
tween his children, and that “if either should die 
before the division, or without an heir, the estate of 
such an one to be equally divided amongst all my 


living children above mentioned.” 
Held, that the clause applied only to the residuary 
portion of the estate, and that under the former 


provisions, making specific devises and bequests, the 
children took a fee-simple estate in the realty de- 
vised, and an absolute title to the personalty be 
queathed, at once on the death of the testator. 
(Gaskins v. Hunton [Va.]|, 23 8. E. Rep. 885.) 
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Aotes of English Cases. 


CopyRricutT.—Under a contract made by the plain- 
tiffs with the Committee of the London Stock Ex- 
change, information as to prices on the Stock 
Exchange was collected from hour to hour by a 
member, and transmitted by telegraph to the plain- 
tiffs. As the information received by the 
plaintiffs it was telegraphed by them to their sub- 
scribers by means of ‘* tape machines,” the sub- 
scribers being under contract not to supply the 
information to non-subscribers. The information 
was at the same time type-written by the plaintiffs 
upon a sheet which was registered as a newspaper, 
and sold by the plaintiffs to the public. The de- 
fendant, who had formerly been one of the plaintiffs’ 
subscribers, but who had ceased to be so, induced one 
of the subscribers, in breach of his contract with the 
plaintiffs, to supply him with the prices telegraphed 
by the plaintiffs, and the defendant transcribed the 
prices so obtained on to a blackboard in his office 
for the use of his customers. 

Held, (1) that the true inference from the facts 
was, that the plaintiffs’ newspaper was published 
before the defendant published the prices on his 
blackboard, and that therefore he had infringed 
the copyright in the newspaper; (2) that, even if 
the publication of the newspaper was subsequent to 
the publication by the defendant of the prices on his 
blackboard, he had invaded the plaintiffs’ common 
law right of property in the unpublished figures; 
and (3) that the act of the defendant in inducing 
the subscriber to break his contract by supplying 
him with the information was malicious, and must 


was 


necessarily cause damage to the plaintiffs, and was, 
therefore, actionable; and that the plaintiffs were 
entitled to an injunction, (Ct. of App.; Exchange 
Telegraph Co. v. Gregory & Co., 74 L. T. Rep. 83.) 


a play 
who introduces into altera- 
tions, is an ‘author of a dramatic piece,” within 
the Dramatic Copyright Act (3 and 4 Will. 4, chap. 
15.) 

The author of such a dramatic piece, having as- 
signed the provincial rights therein, cannot, with- 
out the concurrence of his assignee, maintain an 
(Chan. 


DRAMATIC COPYRIGHT. — The adaptor of 
his version material 


action against an infringer of those rights. 
Div.; Tree v. Bowkett, 74 L. T. Rep. 77.) 

INLAND KEVENUE.— The lessees of a building 
separated the upper part of the building from the 
lower part by fastening up the doors by bolts and 
screws. They sublet the upper part to a tenant who 
resided therein, but they retained the lower part for 
themselves, and oceupied and used the same as a 
shop for the purposes of their business. 

Held, that, even assuming there was a sufficient 
structural separation between the two parts, the 





house was not ‘‘ divided into and let in different 
tenements,” within the meaning of section 13 (1) of 
the Customs and Inland Revenues Act, 1878, and 
that therefore the lessees did not come within the 
exemption in that section with regard to the part 
which they occupied and used as a shop, but were 
liable to inhabited house duty in respect of the 
whole building. (Q. B. Div.; Hoddinott (Surveyor 
of Taxes) v. Home & Colonial Stores Lim., 74 L. T. 
Rep. 80.) 


NEGLIGENCE — INDEPENDENT CONTRACTOR. —A 
local authority empowered under an act of Parlia- 
ment to make a sewer under a highway, employed 
a contractor to carry out the works. The contrac- 
tor negligently failed to give proper support to a 
gas main which he had cut under in the course of 
carrying out of the works, and in consequence of 
the negligence, the gas main sank and broke so that 
gas escaped into a house abutting on the highway, 
and there exploded, causing injury to the occupier. 
In an action to recover damages: 

Held, that in the construction of the sewer, there 
was cast upon the local authority a duty towards 
the public of supporting properly any gas pipes that 
might be interfered with; and that the duty could 
not be got rid of by employing a contractor to do 
the work, and that therefore the local authority was 
liable to the plaintiff for the damage caused by the 
breach of their duty to support the gas main. (Ct. 
of App.; Hardaker and Another v. Idle District 
Council and Another, 74 L. T. Rep. 71.) 


PATENT—ACTION FOR INFRINGMENT.—An action 
was brought by H. against S. for infringment of a 
patent. During the course of the trial H. stated 
that he would be content with the decision of the 
judge on the question of disconformity between the 
provisional and the complete specifications. The 
action was dismissed on the ground that the patent 
was invalid for the want of novelty in the invention, 
and also on the ground that there was disconformity 
between the specifications. Thereupon H. amended 
his complete specifications to mect the objection of 
want of novelty, but not that of disconformity, 
Several years afterwards H. commenced a fresh ac- 
tion against S. for infringment of the patent as 
amended. S. then moved to dismiss the action as 
being frivolous and vexatious and an abuse of the 
process of the court. 

Kekewich, J., dismissed the action on the ground 
that the question of the validity of the patent was 
res judicata by reason of the judgment in the former 
action. 

The plaintiff appealed. 

Held, without deciding the point on which Keke- 
wich, J., based his judgment, that what took place 
at the trial of the former action amounted to an un- 
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dertaking on the part of H. that, as between him- 


self and S., the decision of the judge on the ques- 
tion of disconformity should be treated as final; and 
that, therefore, on that ground, the action should 
be dismissed as a vexatious proceeding. (Ct. of 
App.; Horrocks v. Stubbs, 74 L. T. Rep. 58.) 


REVENUE.— A husband died domiciled in Eng- 
land, leaving by his will, which was proved in 
England, one-fourth of his residuary personal estate 
Part of this estate consisted of money 
invested in mortgages in New Zealand. Before his 
estate had been fully administered, and before any 
part of the mortgages had been realized or appro- 
priated in any way to particular shares of the ulti- 


to his wife. 


mate residue, the wife died. Upon an information 


by the attorney-general, claiming probate duty 
from the executors of the wife, 

Held, that the right of the executors of the wife 
to claim from the executors of the husband due ad- 
ministration of the husband's estate, including that 
part of it which consisted of New Zealand mort- 
gages, was an English asset, and that therefore the 
estate of the wife was liable to probate duty in re- 
spect of the value of one-fourth of the New 
(Ct. of App.; The Attorney- 
General v. Lord Sudeley and others, 74 L. T. Rep. 
91.) 


Zealand mortgages. 


WILL —construcTION.— A testator the 


residue of his estate to trustees upon trust to sell 


gave 


with all convenient speed, and particularly to sell 
his business of a pawnbroker with all convenient 
speed as a going concern, and afterwards empow- 
ered his trustees to postpone the sale of his estate, 
or any part thereof, for so long as they should 
think fit, At the date of his will all 
were quite young, but before his death his two 
eldest sons had been introduced into his business 
as assistants. After his death, the sons, 
eighteen and twenty, respectively, managed the 


his children 


aged 


business at a good profit; and in the opinion uf the 
trustees it was desirable, in the interests of all con- 
cerned, that the business should be carried on until 
the second son attained twenty-one, to enable the 
two sons to purchase it. 

Held, that the trustees might carry on the busi- 
ness for two years from the testator’s death. (Re. 
Smith; Arnold v. Smith, Chan. Div., 74 L. T. 
Rep. 14.) 


WILL — LEGACY FOR SPECIFIC PURPOSE.— A, by 
will, gave £5,000 to trustees upon trust to spend 
the same in planting trees for shelter on the W. 
estate, being part of his settled estates, Hedi- 
rected his trustees, if he should have designated 
places for such planting in his lifetime, to plant in 
such places; but if not, to have regard, in the 
place and manner of such planting, to the wishes 





of the person for the time being entitled to the 
possession of the W. estate, At the date of A.’s 
will and of his death the W. estate stood limited to 
A. for life, with remainder to Lord 8. for life, with 
remainder to his eldest son in tail. An action was 
pending for the administration of A.’s estate, and 
the £5,000 had been invested in Consols and carried 
to a separate account in that action. Lord 8. 
petitioned for the payment out of this sum to him 
and his son as owners of the estate. There was evi- 
dence that, from the position of the estate and the 


now 


character of the soil, it was impossible to spend the 
money profitably or advantageously in planting. 

Held, That the bequest was intended for the bene- 
tit of the owners of the estate, and they were entitled, 
as the particular purpose could not be profitably 
carried out, to have the legacy in money. The 
money was ordered to be paid out to Lord 8. and 
his son upon the latter executing a disintailing 
deed. (Re Bowes; Earl of Strethmoro v. 
Chan. Div., 74 L. T. Rep. 16. 


Vane, 


—————— 


Rew Books and New Editions. 


Tue Frencu Law or MARRIAGE, MARRIAGE Con- 


Tracts, AND Divorces. By Oliver E. Bod 


ington, B. A., barrister-at-law. Second edition 
of Kelly’s French Law of Marriage. 

rhis second edition has been considerably revised 
and enlarged, particularly the chapter on Divorces, 
by areview of the decisions rendered since the pro- 
mulgation of the law of 1884, which was almost 
contemporaneous with the publication of the first 
A chapter has also been added on Pro- 
the 


edition. 
cedure in Divorce, as established by act of 
1886. The subject of putative marriage has been 
given a prominent position and has been completed 
by a review of all the recent decisions. The editor 
has also translated the new articles made in the 
Code by the divorce laws of 1884 and 1886. It 
seems that such changes have greatly increased the 
value of the work. The work is divided into nine 
chapters on The Conditions Precedent to the Cele- 
bration of Marriage, Validity of Marriages of 
French Persons Abroad, Putative Marriages, Marri- 
ages of American Citizens and of English Subjects 
in France, Some of the Consequences of Marriage 
Under the French Law, Property as Affected by 
Marriage, The Effect of Domicile upon Property, 
Separation and Divorce, Effect of Marriage on 
Nationality, Critical Comparison of the French 
Law of Marriage with our own. 

The work is well printed and is most pleasingly 
presented to the public. 

Published by Baker, Voorhis & Co., 66 Nassau 
street, New York city. 
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HERE are so many theorists in these later 
days that it is delightful, in our usual 
hunts after the stern realities of existence, to 
gather some hints that practical men still live 
to aid the uncertainties and frailties of mankind. 
The advocates of the Liquor Tax Act, the so- 
called Raines law, claimed that $150,000 a year 
would be ample to provide for the State bu- 
reau, and yet the contemplated appropriation 
until October 1, 1896, is $80,000, while $300,- 
000 is to be allowed for the year from October 
next. Therefore contemplate the difference be- 
Will the other pro- 
visions of the law work out as near as this one? 
If not, how close? We have referred to the 
Dispensary law, and to the fact that one end 
gained was the lessening of the paupers of the 
State, because of the cheapening of the price 
of liquors, and the consequent saving to the 
families of those who were inclined to drink. 
And yet of all the ways of regulating the liquor 
traffic, that adopted in South Carolina involved 
the most radical departure from existing meth- 
ods. It was modeled on the Gothenburg sys- 
tem, and great things were expected from it by 
some enthusiastic reformers, who forgot that a 
social experiment which might be successfully 
tried in Sweden would have to encounter 
totally different conditions in South Carolina. 
In the enforcement of what is known as the 
Tillman law, there has been nothing quite so 
remarkable as the tenacity with which its au- 
thors have upheld it under discouraging ob- 
stacles. The earliest efforts to enforce it ex- 
cited riots which almost attained the propor- 


tween theory and practice. 


tions of rebellion against State authority, and 
these had hardly been quelled when the Su- 
preme Court of the State pronounced the law 
unconstitutional. A new Supreme Court, said 
to have been packed for that purpose, reversed 
this decision, and the Legislature revised the 
law in the light of experience, by way of 


Vou. 538 — No. 16. 








strengthening it. Then came the decisioa of 
the United States court against the constitu- 
tionality of the provision which forbade the 
importation by the citizen of liquor for his own 
use from another State. That practically re- 
lieved everybody able to buy a case of liquor 
from the necessity of dealing with the State 
dispensary, and on this account it deprived 
the Populist advocates of the law of at least 
half the satisfaction which its enforcement af- 
forded them. 

The State legislature took up the task again 
this year of trying to compel everybody who 
wanted liquor to buy of the dispensary. It 
passed a law providing that all liquors not 
bought of a state officer might be seized, 
wherever found, and declared to be “ contra- 
band and against the morals, good health and 
safety of the State,” pending an analysis by the 
official chemist. This is an effort to twist the 
exercise of the police power of the State for the 
creation of an embargo against imported liquor, 
on the ground that it may be adulterated. 
Some very eccentric laws have already been 
The 
sherry of commerce, for example, cannot be 
sent into Ohio without the package plainly 
bearing the legend that it contains mixed 
wine. But nobody has yet gauged the capa- 
city of the of the 
State dispensary of South Caroline for mak- 
ing absurd rulings. One of the arguments 
of Governor Tillman in favor of the law which 


passed on this subject in other States. 


analytical department 


bears his name reads as follows : “ Making due 
allowance for the watering or other adultera- 
tion of the whiskey that was formerly consumed, 
a half-pint bottle of dispensary whiskey that 
now costs twenty cents, and containing five 
average drinks, of far superior strength, would 
have cost fifty cents, at least, from a saloon ”’ 
The South Carolinian who does not measure 
the quality of his whiskey by its strength may, 
on this theory, find his imported package con- 
fiscated because the stimulating fluid contains 
too large a proportion of water. 

It is not at all likely that the Federal courts 
will view with any more favor the claim of the 
State to have the right to break open packages 
of liquors for the purpose of analyzing their 
contents than it did the assertion of the right 
to exclude them altogether. The right of ex- 
clusion goes with the exercise of absolute pro- 
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hibition, as the Supreme Court has ruled, but 
it is not compatible with the pursuit of the 
liquor business by the State itself. 
State undertakes, as it may do, to sell liquor to 


For if the 


its citizens, it may create a monopoly of the 
business within its own borders, but it cannot 
prevent its citizens transporting to their own 
homes, for their own use, liquor which has 
become their property under the laws of other 
States. 
the freedom of commerce between the States, 
and is, therefore, contrary to the letter and 
spirit of the Constitution. 


To decree otherwise is to put a baron 


The Supreme Court 
has given a pretty liberal interpretation to the 
prohibitions which may be enacted in the exer- 
cise of the police power of a State. But it 
will not sustain a State in decreeing liquor in 
one section of a statute to be contraband, while 
in others it is regarded as a legitimate article of 
trade. The assumption that all liquors may be 
impure save those which have the stamp of the 
South Carolina dispensary is too violent to re- 
ceive consideration from any court not subject 
to the Populistic craze of the State. 


Judge Henry R. Beekman of the Supreme 


Court of New York city, on April 8th inst. 
handed down a decision on the so-called “free 
lunch” section of the Liquor Tax Act. The 
question was also raised as to whether persons 
who had licenses under the old law, and who 
were selling liquor under such permission, were 
affected by the provisions of the Raines bill 
prohibiting the giving away of food. Judge 
Beekman holds that the provisions of the Liquor 
Tax Act are now in force, and that a person 
has no right, even though selling under a license 
granted by one of the excise boards, to violate 
the provisions of the Liquor Tax Act which 
prohibits giving away food. That part of the 
opinion which deals with this subject is as 
follows : 

“Tt may fairly be held that what the Legisla- 
ture has seen fit in this act to declare shall not 
be done by those employed in the liquor traffic 
was intended to, and therefore does, extend to 
all who are thus engaged, under whatever form 
of authority. The prohibitions contained in 
section 31 are also supposed to be founded 
upon consideration of the public welfare, and 
unless an intention to the contrary is obvious, 





should be held to apply to every case coming 
within the terms of the definition. In addition 
to this, a construction of a law should alwas 
be avoided, if possible, which, all other things 
being equal, makes it lawful for one, but unlaw- 
ful for another to do precisely the same thing. 
If the construction asked for by the counsel for 
the relator should be adopted, this singular and 
certainly most undesirable condition would 
exist, that between the first of May and the 
first day of July, 1896, dnring which liquor 
dealers will be lawfully engaged in the business, 
some under the old licenses and others under 
the new liquor tax certificates, it would be law- 
ful 


one o'clock on Monday morning, to maintain 


for the former to sell between ‘twelve and 


shades and screens before their windows and to 
give away food, while it would be unlawful and 
criminal for the latter to do the same things. 
It is not reasonable to suppose that the Legis- 
lature intended to sanction a condition so 
grotesque as this, or so mischievous in the con- 
tempt for the law which it would naturally 
inspire. While it was the purpose of the act to 
protect those who were engaged in the traffic at 
the time it was passed, it certainly was not 
intended to give them any such exclusive privi- 
leges. 

that the 
provisions of section 31 are now in force, and 


‘Tam thus led to the conclusion 


that the relator was properly committed by the 
magistrate before whom he was arranged ” 
There are so many pertinent decisions given 
almost daily in regard to the Liquor Tax Act 
that many of them should be given to apprise 
the lawyer of the holdings of the courts at trial 
and special terms in regard to its construction. 
In People ex rel. Calusen v. Murray et al., de- 
cided by Judge Pryor, it is held that a saloon 
cannot be maintained on a corner within two 
hundred feet of a church or school house if the 
license was granted after the law of 1892 took 
effect, even if the entrance to such saloon is not 
on the same street or avenue with the church 
or school. The ruling of Judge Pryor is per- 
fectly in accord with the fair intention and con- 
referred to. In this 
same decision Judge Pryor also holds that a 


struction of the section 


building used for school purposes, except that 
certain persons, not teachers in the school, but 


teachers by profession, and members of a 
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brotherhood who teach in the school, and who 
own and live therein and pay for their board, 
is “occupied exclusively as a school house,” 
within the meaning of the statute referred to 
and the excise law. The decision of both of 
these points is important because the same pro- 
visions are embodied in the Liquor Tax Act. 
On the first point Judge Pryor said: 

In view of its obvious policy in protecting the 
school against the evil influences of the saloon, 
the statute should be so expounded as to ac- 
complish its benign intent, and to that end be 
accorded a literal or a liberal interpretation as 
may most effectually avert the apprehended 
mischief. (People v. Murray, 148 N. Y. 171,173; 
People v. Excise Board, 7 Misc. 415, 417-) 

The prohibition is explicit and imperative, 
that no license is allowable for a saloon on the 
same street and within two hundred feet of a 
schoolhouse. In this instance the schoolhouse 
and the saloon are on Fifty-eighth street, and 
are separated by less than the requisite distance, 
The case then is within the terms of the enact- 
ment. But the relator insists that as the en- 
trance to the saloon is on Sixth avenue, the 
actual predicament is not within the policy of 
the law. Were the court authorized, upon pre- 
tense of construction, to nullify a plain and 
peremptory provision of the statute by imput- 
ing to the Legislature a meaning contradictory 
of its language, still, I do not perceive that the 
situation is exempt from the evil against which 
The 
schoolhouse and the saloon are on the same 
street, and the entrance to the latter, through 
on another street, is still within the prohibited 
proximity. That entrance may be out of view, 
but access to the saloon is not the less easy and 
inviting, and I cannot say that the scenes of 
vice and disorder of which it may be the pro- 
vocation, will not be of disturbance and detri- 
ment to the inmates of the schoolhouse. 


the enactment is a studious safeguard. 


While we do not wish to be considered as 
editing a journal devoted exclusively to discus- 
sions on the excise question and the statutes 
that apply thereto, yet as the topic seems to be 
one which is at present of more than passing 
interest to many people of this and other States, 
it may be well to give a few statistics in regard 
to the amount of liquor which is consumed in 
various countries and states. 





The people of the United Kingdom of Great 
Britain and Ireland continue to sustain the 
reputation of being very robust drinkers. 
They number at the present time 39,130,000, 
and the total cost of their wine, beer and alco- 
holic liquors, divided by this sum, shows an 
average expenditure of $18.18 per annum for 
every man, woman and child in the realm. 
Contrary to the general impression, the English 
drink more than the Scotch, and the Irish less 
than either. The ratio of the English expendi- 
ture for drink is $19.40, the Scotch $14.70 and 
the Irish $13.12 per head per annum. These 
at least were the figures of 1895, which seems 
to be considered a banner year in drink annals 
—a circumstance which inquirers of the tem- 
perance persuasion attribute to the occurrence 
of the parliamentary elections. The entire 
drink bill of the kingdom for last year reached 
the impressive total of $712,070,000. Of this 
amount $303,500,000 for spirituous 
liquors, mostly whiskey and gin ; $65,000,000 
for wines ; $435.000,000 for beer, ale and por- 
ter, and $7,500,000 for cider and other bever- 
ages. 


went 


Liberal as this expenditure may seem, 
the general average of liquor consumption in 
England tends to decrease. In the ten years, 
1861-70, the consumption of beverages of the 
spirituous class was o.941 gallon per head of 
the population per annum; in the following 
ten years it rose to 1.190 gallons, falling again 
during the ten years ending with 1890 to 0.988 
gallon. So with wines, the consumption for the 
first period was 0.420, for the second 0.542, 
and for the third 0.388 gallon per head per an- 
num. Of malt liquors the average annual con- 
sumption for the first period was 27.35, for the 
second 31.55 and for the third 27.77 gallons 
per head. 
minishing the consumption of liquor in Eng- 


land are scarcity of work and low wages. 


The most potent influences in di- 


There are no similarly copious statistics avail- 
able here to furnish a basis for comparison, but 
such as there are suggest a drink bill of even 
larger dimensions than that of England, as might 
be expected from a population of kindred tastes, 
7Oo per cent more numerous than that of the 
United Kingdom. Our national consumption 
of spirituous liquors has diminished from 1.50 
gallons per head three years ago to 1.12 gallons 
last year, but is still 14 per cent above that of 
England. Our wine consumption has dropped 
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in the same time from .48 gallon to .28 gallon 
per head, while the consumption of malt liquors 
remains at nearly its recent average, being for 
1895 14.95 gallons per head, or 46 per cent be- 
low the last English average. The latter would 
indicate an annual consumption of 1, 100,000,000 
gallons, while the last annual returns here show 
a consumption of 1,033,000,000 gallons of do- 
mestic, and about 3,000,000 gallons of imported 
malt liquors. Wine plays a comparatively small 
part in the drink bill of either country, and here 
it would seem to have rather a diminishing than 
a growing hold on public taste. In England 
there has been since 1861 a very considerable 
increase in the per capita consumption of wine, 
and the gain has been altogether in favor of the 
lighter wines. In that year the English drank 
6,750,000 gallons of port and sherry, against 
4,000,000 gallons of light wines. In 1893 there 
were 7,500,000 gallons of light wines consumed, 
against 6,500,000 gallons of the more highly al- 
coholized varieties. The consumption of do- 
mestic wines in the United States reached over 
26,000,000 gallons in 1893, while that of im- 
ported wines was 5,500,000 gallons. 


There has, 
however, been a falling off equal to about 30 


per cent in the last two years, suggesting, like 
other statistics of similar import, that here, as 
in England, alcoholic indulgence is very largely 
governed by economic laws. 

The argument before the Appellate Division 
of the First Department in regard to the con- 
stitutionality of the Liquor Tax Act 
remarkable because of the number of eminent 
counsel who took part in the argument and the 
general interest which was shown by members 
of the bar and by the public. There are so 
many important questions other than the mere 
sale or traffic in liquors involved in the decision 
by the court on this measure, that we have, in 
considering the subject, almost lost sight of 
the abolition of excise boards and the merits 


was 


or demerits of the measure in the much more 
important question relating to the submission 
of special city laws to the mayors and common 
councils of the various cities for action thereon. 
From a careful study of the Legislature this 
year, we are led to believe that the increase 
in the number of members of each body was 
detrimental in many respects to the proper 








enactment of statutory laws for the people 
of the State. As a result there has been a 
greater diversity of interest than ever before, 
and the work, so far as we have been able 
to perceive, has been much less thorough than 
during preceding years. By this we do not 
mean to be understood as inferring that the 
work of previous legislatures was any too good. 
It is generally recognized that the work of any 
legislature could have been vastly improved 
upon. But, recurring to the argument on the 
Liquor Tax Act, this decision will determine 
whether or not the provision of the Constitution 
requiring special city laws to be submitted to 
the mayors and common councils of the cities 
is to be of any force and effect, or whether that 
part of our fundamental law is to be considered 
asa mere shibboleth of reform. If the Legisla- 
ture were prohibited by the Constitution from 
interfering in any way with city affairs, and if 
such matters were left entirely to the mayors 
and common councils of the respective cities, 
we firmly believe that it would result in better 
government than we now have and that such 
part of the fundamental law would be vastly 
superior to the provision we have mentioned 
requiring the submission of special city laws to 
the municipai authorities. But the main con- 
sideration is as to whether this part of our Con- 
stitution is to be given a construction, strict and 
to the letter, which will result in effectuating 
such reforms as its provisions indicate should 
take place. In the argument the Liquor Tax 
Law was attacked in’ four respects as follows : 

First— The law was passed in violation of 
article 3, section 20, of the Constitution, in that 
it appropriates public moneys for local pur- 
poses, and was not passed with the assent of 
two-thirds of the members elected to each branch 
of the Legislature. 

Second— It ignores and violates the consti- 
tutional classification of cities and attempts to 
create a classification in conflict with section 2 
of article 12 of the Constitution. 

Third— The bill should have been submitted 
to the mayors of cities of the first class, in that 
as to those cities it is not a general law nor a 
general city law, but is a consolidation into one 
act of special city laws so far as concerns cities 
of the first class. The provisions as to the tax 
payable and the penalty for violation of the law 
in New York city have no application to 
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Brooklyn, and those as to Brooklyn have no 
application to Buffalo, all of which cities are 
of the first class. 


Fourth— The law is distinctly a tax measure 
as distinguished froma police regulation for 
the restriction of the liquor traffic. As such it 
violates the constitutional prohibition against 
taking the property of the citizen without due 
process of law, in that neither the taxes assessed 
under it nor the punishment for violations are 
uniform throughout the State, nor even in the 
city of New York, and that it discriminates 
arbitrarily both in the amount of the tax and 
the extent of the punishments against the city 
of New York when compared with other cities 
of the first class. 

The first speaker was Mr. Untermeyer, of 
Guggenheimer, Untermeyer & Marshall, of 
New York city, who argued chiefly in regard 
to the first point. He was followed by the 
Attorney-General of the State, whose chief ar- 
guments were: 


“The State may authorize, or refuse to au- 
thorize, the sale of liquors on such terms as it 
thinks proper, and the courts of the United 
States have nothing to do with the exercise of 
this police power. 


“No one has a natural right to retail spirit- 
uous liquors. 


The whole subject is within the 
police power of the Legislature, and persons 
engaging in the business must submit to such 
regulations, terms and burdens as the Legisla- 
ture may have prescribed for the public good. 
“The claim that the tax imposed is not uni- 
form cannot be urged or argued against the 
constitutionality of the law. The power to im- 
pose taxes is one so unlimited in force and so 
searching in extent that the courts scarcely 
venture to declare that it is subject to any re- 
strictions whatever, except such as rest in the 
discretion of the authority which exercises it. 
“It reaches to every trade or occupation; to 
every object of industry, use or enjoyment; to 
every species of possession; and it imposes a 
burden which, in case of failure to discharge 
it, may be followed by seizure and sale or con- 
fiscation of property. No attribute’ of sover- 
eignty is more pervading, and at no point does 
the power of the government affect more con- 
stantly and intimately all the relations of life 
than through the exactions made under it.” 





The fact that the tax imposes an unequal 
burden upon different persons or different lo- 
calities could not be urged as against its legal- 
ity or constitutionality. As to the two-thirds 
vote said to be necessary in the Legislature for 
the passage of such bills he argued: 

“The Constitution of this State, which took 
effect on January 1, 1895, in section 20 of arti- 
cle 3 provides as follows: ‘The assent of two- 
thirds of the members elected to each branch 
of the Legislature shall be requisite to every 
bill appropriating the public moneys or prop- 
erty for local or private purposes.’ 

“This provision is identical in language with 
section 9 of article 1 of the Constitution of 1846, 
and has been in force from January 1, 1847, to 
the present time. 

“In the case of the Metropolitan Board of 
Excise v. Barrie, 34 N. Y., the court said, at 
page 662: ‘At no time in the history of the 
State have we been without excise laws, nor has 
the authority of the Legislature to control, regu- 
late and prohibit the sale of spirituous and in- 
toxicating liquors been questioned.’ Continuing 
in this case, Wright, J., gives a résumé of excise 
legislation from the year 1801 down to the date 
of his writing, to-wit, September, 1886, 

“We are not aware that any of these laws 
The 
law in question, in section 11, provides for the 
assessment of excise taxes upon the business of 
trafficking in liquors, in accordance with four 
grades or classes therein specified. Section 13 
prescribed to whom the tax shall be paid and 
the use to which the same shall be put. 

“The tax, varying as it does in the different 
cities of the State, does not affect the cities, but 
only the individuals resident in the respective 
cities who desire to deal in the liquor business, 


have been passed by a two-thirds vote. 


The power to impose the tax has never been 
delegated to any city in this State. It has, 
therefore, not been taken away by the act in 
question. The law, therefore, does not relate 
to the ‘property, the government or the affairs 
of cities.’” 

Hon. Joseph H. Choate followed and his ar- 
gument was partly as follows: “Its criminal 
features reach all those who traffic or have any 
transactions in liquor without paying any tax. 
It is because of the absolute inequality through- 
out the State of the penalties inflicted, con- 
trary, asI believe, to the rules and administra- 
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tion of justice, that constitutes a very serious 
point for consideration here. You will note 
that a man who sells liquor here contrary to 
the provisions of this law is subject to a pen- 
alty of $1,600 for each offense. But a man 
who commits the same offense on the other 
side of Spuyten Duyvil is subjected to a pen- 
alty of not more than $200. And so it is 
graded throughout the State, according to the 
size of the city. 

**That the act is not uniform in its operation 
has clearly been shown. ‘Thus, for instance, 
the act imposes upon the business of traffick- 
ing in liquors to be drunk on the premises 
where sold, upon the person carrying on such 
traffic in a city of 1,500,000 inhabitants or 
more, a tax of $800; in a city of a population 
from 500,000 to 1,500,000, a tax of $650; in 
a city of from 50,000 to 500,000, the sum of 
$500; in acity of from 10,000 to 50,000 a tax 
of $350; in a village of from 5,000 to 10,000, a 
tax of $300; ina village of from 1,200 to 5,000 
a tax of $200; in every other place, the sum of 
$100. The district newly annexed to New 
York city in Westchester county is deemed a 
town for the purpose of the act, and one sell- 
ing liquor to be drunk on the premises in that 
portion of the city of New York is required to 
pay a tax of $1oo only. 

“Section 34 of the act provides : 

“ Any corporation, association, copartnership 
or person trafficking in liquors, who shall neglect 
or refuse to make application for a liquor tax 
certificate, or give the bond, or pay the tax im- 
posed as required by this act, shall be guilty of 
a misdemeanor, and upon conviction thereof 
shall be punished bya fine of not less than $200 
nor more than $2,000, provided such fine shall 


equal at least twice the amount of the tax for 


one year, imposed by this act, upon the kind of 
traffic in 
on, and may also be imprisoned in the county 
jail or penitentiary for a term of not more than 


liquors carried on, where carried 


one year. 

“Section 31 defines certain sales as illegal 
As to them it is provided in subdivision 
2 of section 34 of the act that the punishment 
for such violation is that provided in the first 
the section 


sales. 


clause of which 
quoted. 
“It will thus be seen that persons engaged 


in the very same business are taxed at rates 


has been just 





varying from $100 to $800, although their 
traffic comes within the same category. Not 
only is this the case where the business is 
carried on in different cities, but persons carry- 
ing on the same business in one and the same 
city are subject to the same variations in rates; 
those doing business in a specified part of New 
York city paying $100, while persons carrying 
on the identical business in the remaining por- 
tions are forced to pay a tax of $800. 

** That is an arbitrary exercise of the powers 
of the government not within the province of 
any Legislature whatever. All men are sup- 
posed to be equal before the law, and especially 
so before the criminal law. I should like to 
see any argument advanced for the same de- 
grees of punishment for other offenses in differ- 
ent parts of the State. It is in violation of the 
fundamental rule that you cannot deprive a 
man of liberty or property without due process 
of law. If that power does not rest in the 
Legislature, then to punish different men in 
different parts of the State with different penal- 
ties for the same offense makes this act void. 

“ This law depends for its enforcement upon 
This matter was 
The 


was 


the infliction of the penalty. 
touched upon in the case of Jaehne. 
question whether the consolidation act 
overruled in the punishment for bribery 
brought up. 

“ Whether it should be passed by a two-thirds 
vote, depends upon the question whether 
those were public moneys, in a sense, of the 
State. Appropriating the money of the 
State, for the use of a village, town or city, and 
taking it away from the rest of the State, was 
so serious a matter that a mere majority of the 
Legislature was not enough to decide, and a 
two-thirds vote should be and is required. If it 
were constitutional in this act for this purpose, 
why, he asked, was not the same done with re- 
gard to the collateral inheritance tax and other 
taxes ? 

“What does public money mean? It 
means the money of the State as different from 
the money of the person. How is it regulated ? 
Not by the mere imposition of the tax, but by 
levying it on the rst of May and making it a 
lien on the premises where the traffic is carried 
on. That is a security given by the party in- 
debted to the party who is to receive the fruits 
of the obligation of the debt. It is possible the 


was 
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lien does not belong to the State. Who pro- 
ceeds to secure that lien? The city, the village, 
the town, the city, the county treasurer? Oh, 
no! The State proceeds. 

“If the Legislature can beat the devil around 
the bush in that way in respect to this consti- 
tutional provision they can do it in respect to 
any other law. They can do it with the col- 
lateral inheritance tax by the insertion of the 
same words. But it won’t do. I submit that 
unless this same claim be made to apply so as 
to free all collections of taxes from the con- 
stitutional provision, then this act is defeated 
by that very claim. 

“Where has the Attorney-General been all 
this time? Is it true that he can get up here 
and say soberly that the Legislature would not 
have passed this law without this provision ? 

h, no— we all know too much for that — ex- 
cept the Attorney-General. 

“While it is true that in the cases just con- 
sidered, the courts were called upon to consider 
express constitutional provisions requiring taxa- 
tion to be uniform, yet it is insisted that al- 
though our Constitution does not in express 
terms provide for uniformity, it must, never- 
theless, be considered as part of our fundamental 
that 

be uniform; otherwise taxation will be 
this 


law a tax in order to be constitutional 
must 
but 


were not so the Legislature might levy all taxes 


another name for confiscation. If 
required for the State government upon the city 
of New York, or the county of Erie, or it might 
impose a tax of five mills on the dollar on tax- 
payers of Albany county, or one mill on the 
dollar upon those of Kings county, or it might 
impose a franchise tax upon corporations oper- 
ating in one portion of the State only, and 
none whatever upon those doing business else- 
where, or it might tax the property of unmar- 
ried men at a rate different from that imposed 
upon the property of married men.” 

Mr. Choate argued that the bill should have 
been submitted to the mayors of cities, as it 


was a proposed law relating to the property, 


government and affairs of cities. ‘‘ The city 
of New York,” he said, “ had a revenue from 
excise, and it was uniform throughout its length 
and breadth. The Legislature strikes out that 
feature of its government and takes away its 
revenue and interferes with its government. 


How does His Excellency, the Governor — 








who evidently was very hard pressed to sign 
the bill—feel about the attempt to get over 
that?” Mr. Choate did not think that the Gov- 
ernor or those who advised him took into con- 
sideration the constitutional provisions bearing 
upon the measure. Finally, he said, the whole 
law was unconstitutional, in his opinion. 

In conclusion, Mr. Meyer, counsel for the 
excise board of New York city, said: 

“IT deem it proper to state to the court the 
attitude assumed upon this appeal by the 
board of excise, in view of the peculiar and 
somewhat embarrassing position in which it is 
placed. ‘The confirmation by the courts of the 
constitutionality of this law necessarily means 
the abolition of the offices held by the commis- 
sioners of excise. The commissioners, while 
they reserve to themselves, as individuals, the 
right to take such action or attitude, as individ- 
uals, which they each may deem proper, be- 
lieve that as an official body it is their duty to 
follow the provisions of a legislative enactment 
until, if ever, that enactment is declared un- 
constitutional and no law. 

“Tf a court of first instance will not declare 
an act unconstitutional, unless incontrovertibly 
and palpably so, they believe it to be in con- 
sonance with dignity and American institutions 
to obey a law, and not to assume the functions 
of the court, and, I, therefore, am directed, 
and I believe it to be my duty as an officer of 
this court, to present to the best of my ability, 
and with my fullest effort, such arguments and 
suggestions as look to sustaining the action of 
the board taken in denying the application of 
the relator, and thereby to sustaining the con- 
stitutionality of the enactment, leaving free the 
commissioners, as individuals, to each take 


such action as he may hereafter deem proper.’ 

After a close struggle the chamber of depu- 
ties, on March 26, 1896, accepted the principle 
of the income tax. Prime Minister Bourgeois 
raised a question of confidence against an 
amendment offered by M. Guillemet, and the 
amendment was rejected by a vote of 288 to 
272. 

M. Doumer, minister of finance, then de- 
manded a vote on M. Dron’s resolution of con- 
fidence, and on the principle of the income 
tax. The confidence paragraph was adopted 


by a vote of 297 to 249. Finally an amend- 
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ment offered by M. Pourquery de Boisserin, 
which was similar to that of M. Dron, but 
leaving the settlement of the most strongly op- 
posed details of the income tax bill to the 
budget, committee was carried, the vote stand- 
ing 286 to 270, the government accepting the 
amendment. 

It is to be hoped that the fate of the law in 
France will be the same as in our own country 
if the features and provisions of the law are as 
objectionable as the one which our Supreme 
Court declared unconstitutional. 


——— ~ —— 


THE ANGLO-AMERICAN IMBROGLIO. 


IJ\HE long standing frontier dispute between Great 

Britain and Venezuela has now entered upon an 
acute stage, owing to the intervention, upon the 
ground of the Monroe doctrine, of the United 
States in a somewhat bellicose spirit, as indicated 
in the presidential message and by the appointment 
of a Boundary Commission — an intervention which 
threatens to raise complications between the two 
great English-speaking states, and with which the 
other powers of Europe having relations with the 
south central American Republics, are not uncon- 
cerned, With the details of the quarrel between 
Great Britain aud Venezuela we shall not here con- 
cern ourselves; for, an examination into its merits 
would open up avast field of inquiry depending 
upon historical research among the buried records 
of the archives of Spain and Holland. A general 
outline of the dispute is, however, necessary for the 
understanding of the issue between Great Britain 
and the United States which is but a sequel to the 
Anglo-Venezuelan controversy. 

Originally Venezuela and British Guiana were 
colonies of Spain and Holland respectively. The 
boundary line between these possessions while they 
remained so, was never definitely marked; but the 
Dutch appear to have extended their sphere of in- 
fluence some distance up the Orinoco where they 
established some ‘‘forts.” In 1796 Great Britain 
acquired the Dutch territories by right of conquest, 
and proceeded to lay down a rough frontier line 
from Point Barima along the alleged western bound- 
ary claimed by the Dutch, and continued for 
many years to exercise territorial jurisdiction within 
their area. In 1814, the Dutch by a formal treaty 
to which Spain was a party, ceded to Great Britain 
their possessions west of the Corentyn River. Upon 
the foundation of the Venezuelan Republic in 1830 
disputes arose with Great Britain as to their respec- 
tive boundaries, and ten years later a conventional 
line running through the basins of the Cuijum and 
Guruari was drawn by Schomburgk and called after 





him. In 1850 the discovery of gold in these regions 
led to a renewal of the frontier questions; and an 
understanding was come to between the parties to 
abstain from encroachment upon the debatable area 
pending a full survey and settlement. Subsequent 
to this, different lines were suggested by either 
party but not accepted, and in 1887 Venezuela 
ceased diplomatic relations with Great Britain. The 
dispute however went on simmering, and in 1890 
and 1893 two other lines were proposed to, but not 
adopted by, Venezuela, At length, an outrage com- 
mitted at Uruan on the British frontier police, last 
year, resulting in a demand of reparation from 
Venezuela, re-opened the controversy, and led to 
intervention by the United States. The claim 
originally advanced by Venezuela embraces the 
Captaincy-General as existing in 1810, and extend- 
ing to the Amazon on the south and the Atlantic on 
the east, but she has ultimately abandoned the 
territory beyond the Essequibo. Great Britain, on 
the other hand, asserts a right to the area between 
the Essequibo and the Orinoco, and appears willing 
tosubmit to arbitration the regions beyond the 
Schomburgk line, but absolutely refuses to recognize 
her claim to the territory within that line as in any 
way open to dispute. 

It must be admitted that the claims of both par- 
ties are somewhat indefinite and have not always 
been consistent. But the actual principle of Inter- 
national Law applicable to the case is not difficult. 
Great Britain, on the one hand, is entitled by right 
of inheritance to all the territory which belonged to 
the Dutch at the time of the cession of the colony by 
the latter, while Venezuela, on the other, is entitled 
to the area owned at that time by Spain. But what 
the area, by metes and boundaries, which belonged 
to the original holders really was, is the point in 
The solution of this question, which is 
purely one of fact, seems well adapted for settlement 
by arbitration. 


question, 


However, this matter may be ultimately settled, 
the interference of the United States at this stage 
has given a new aspect to the controversy, and 
brings for the first time into direct issue with Great 
Britain the famous Monroe doctrine. The question 
we propose to discuss is whether the United States 
have any locus standi in the Anglo- Venezuelan dis- 
pute. It is clear that the action of Great Britain is 
not in violation of the Clayton-Bulwer treaty, as 
a writer in the ‘‘ Fortnightly Review ” of December 
last, erroneously appears to assume, The terms of 
Article I that ‘ neither will ever erect or maintain 
any fortification commanding the Nicaraguan canal 
or in the vicinity thereof, or occupy, or fortify or 
colonize, or assume or exercise any dominion over 
Nicaragua, Costa Rica, the Mosquito Coast or any 
part of Central America” clearly import firstly, a 








THE ALBANY LAW JOURNAL. 


249 





permanent occupation, etc., and not a temporary 
one (as was indeed admitted by the Washington 
cabinet with respect to the British occupation of 
Corinto lost year, to enforce the payment of the in- 
demnity due from Nicaragua), and secondly a per- 
manent occupation, fortification or exercise of 
dominion over any part of Central America which 
does not belong to either party. In the present case 
Great Britain does not profess to acquire territory 
admittedly belonging to Venezuela, but seeks to enjoy 
possession of what it deems to be its own, Hence the 
Clayton-Bulwer Treaty confers no right upon the 
United States to interfere. This, indeed, is tacitly 
acknowledged ; for the official ground put forward 
for intervention by the American Foreign Office is, 
solely, the exigencies of the Monroe doctrine. Let 
us examine this doctrine and consider its bearing 
upon the Anglo-Venezuelan question. It was pro- 
pounded by President Monroe in his seventh annual 
message to Congress on the 2nd December, 1823 
(Vide “ Annual Register,” 1823, tit. Public Docu- 
ments, pp. 184, 193, 194), and consists of the fol. 
lowing principles: (1) That the American conti- 
nentsare henceforth not to be considered as subjects 
for future colonization by any European Power : 
(2) Non-interference in matters exclusively Euro- 
pean ; (3) Thatan extension of the European Poli- 
tical system of allied powers to any part of the 
American hemisphere is dangerous to the peace and 
safety of the United States ; 
respect to 


that, therefore, with 
governments which had acquired inde- 
pendence, any interposition to oppress them ‘or 
control in any other way their destiny by any Euro- 
pean powers would bean unfriendly act; (4) non- 
interference with the existing colonies of European 
States; (5) neutrality between a revolted colony 
and its European mother State. 

Although the doctrine has never been adopted by 
the Legislature of the United States and was even 
rejected by the house of Representatives in 1825, 
and treated, in 1848, during the discussions on the 
subject of Yucatan, as being mere declarations, yet 
on the whole the cabinet, at least, have never failed 
to wedge it in, whenever an opportunity for doing 
1843 President 
Polk opposed the transfer of Yucatan upon the 
ground of the doctrine. 


so has presented itself. Thus in 
It was asserted again in 
1862 and 1865 during the Franco-Mexican war. 
Upon the same ground the United States contended 
in 1882, that the 
should be under exclusive American control and in 
1889, when the French government offered financial 
and official assistance to the Canal Company, the 
senate resolved that the connection of any European 


Panama canal, if constructed, 


government with the construction or control of any 


ship-canal across South or Central America would | 
It was 


he regarded with disapproval by the United States. 
In 1894 it was again applied to the Nicaraguan 


fo] 








canal. Last year an attempt was made to bring the 
Anglo-Nicaraguan indemnity dispute within the 
purview of the doctrine; and finally Secretary 
Olney has determined to extend it further to a 
boundary dispute. There are grave objections to 
the doctrine which cannot be over-looked by the 
European powers whatever may be its value in 
American eyes. In the first place it is admitted 
even by American jurists and senators that it is not 
International law, but merely a principle of Ameri- 
can policy. It cannot therefore be binding upon 
States that have not given their acquiescence to it 
expressly or tacitly; and Great Britain has not only 
not accorded its sanction to it but opposed it in 
connection with the claims put forward by the 
United States, under its cover, to exclusive control 
of the Panama and Nicaraguan canals in 1882 and 
1894, and again last year in connection with the 


Nicaraguan difficulty. Mr. Olney appears to have 


appreciated the true character of the Monroe rule 


in this respect, for he repeatedly speaks of it in his 
despatch as ‘* a Doctrine of American public law ” 
and refrains from putting it on the ground of Inter- 
national law. He seeks to clothe it, however, with 
the binding nature of a principle of International 
law upon the ground that it is ‘‘ well founded in 
principle and abundantly sanctioned by precedent.” 
But the mere fact that a rule peculiar to a country 
may be suited to the exigencies of its situation, and 
may therefore be ‘ well founded ” in principle can- 
not convert that rule into one of International law. 
The treatment of siave trade as piracy by some 
nations was ‘well founded in principle ;” but it 
was never considered by them that their view was, 
in consequence, International law, so as to be bind- 
ing upon the whole world and the fact that it is 
‘¢ abundantly sanctioned by precedent,” if it refers 
to assertions of the doctrine at various times, is of 
no avail, unless it can be shown against a State that 
it has expressly or silently recognized it. President 
Cleveland does indeed attempt to prove, by a syllo- 
gism, that it is a part of International law; he says, 
in effect that, all just claims of States are recognized 
by that law; that the Monroe claim is just; that 
therefore the Monroe doctrine is part of the Inter- 
national Code. In the first place all just claims of 
States are recognized by International law only with 
a proviso that its exercise does not injuriously affect 
the rights of other States, which it does here; and 
There 
are other objections also to the Monroe doctrine. 
The 
the prevention of the execution of the design 
of the Holy alliance to assist Spain in the 
forcible reduction of her revolted colonies. 
said that the American continents hav- 
ing achieved their liberty and established popu- 


the second proposition begs the question. 


immediate object of its enunciation was 
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lar forms of government, European colonization of, 
or the introduction of the European political system 
into, any part of the hemisphere would be danger- 
ous to the peace and safety of the United States. 
The circumstances of the situation were that the 
Spanish colonies had but lately thrown off their 
yoke and the United States herself had done the 
same only some years before, that republican insti- 
tutions had not taken such firm root as at present, 
that territorial divisions were not clearly marked, 
and that the principles of the Holy Alliance were 
antagonistic to republican liberty. It was thought 
that European 
America would be a menace to the integrity of the 
United States. But it may be a question whether 
even at that time there was any such danger to the 
The Holy 
Alliance had no idea of subjugating them either for 


interference and contiguity in 


States as to justify the Monroe doctrine. 


Great Britain or for itself, and the re-establishment 
of monarchy in the Spanish colonies would have 
constituted only a menace to republicanism by 
the 
ciently strong to repel. 


moral force which United States were sufhi- 


Granting, however, the 
existence, at the time, of sufficient reasons for the 
doctrine, they have The 
times have changed, and under the change of cir- 
cumstances, there is no valid ground for its as- 


now ceased to exist. 


sertion now. It is impossible to agree with 
President Cleveland that a doctrine which owed its 
existence to a peculiar set of circumstances can 
continue to exist after the original justifying basis 
itself has ceased to do so. Europe has ceased to 
look with cupidity towards the American shores, 
and, indeed, the state of political tension in the old 
world and the comparative strength of the United 
States are the best guarantees against aggrandize- 
the 


monarchical principle in South and Central America 


ment in new. Hence, the supremacy of the 
could not any longer imperil republicanism in the 
United States. 
circumstance to them to admit that the 


It would be a most humiliating 


founding 
of a European colony in, or the change of govern- 
ment of, a South American State, separated by 
thousands of miles, could now endanger their peace 
and safety. The reasons advanced by Mr. Olney 
for the continuance of the doctrine are obviously 
open to the remark that he himself admits that the 
dangers forshadowed from European interference 
in South and Central America are only theoretically 
possible but not probable; and, therefore, it cannot 


be permitted to the United States to assert a prin- 
Law 


As to his 


ciple in derogation of International upon 
grounds possible but highly improbable. 
theory of naturalness of union, it would be a more un- 
natural union between the United States and Chili, 
for instance, than between the latter and Spain. 
Again it does not follow, as a necessary conse- 





quence, that colonization of the distant smaller 
American States by Europe would draw the United 
States from its attitude of reserve into the vortex 
of European politics. It does not always follow, 
even in Europe, that 

States affect its 
lishment of monarchy in the distant smaller States 


the quarrels between two 


must neighbors. How estab- 


could at the present day be ‘‘injurious” to the 
United States, Mr. Olney fails to explain. 
United States cannot constitute themselves, not- 


The 


withstanding their ** vital interest in the cause of 
popular self-government,” into self-elected guar- 
dians of the popular cause in States far removed, 
when their own popuiar forms are not endangered 
Nor will his argument, founded upon 
The United 
score, No 

As to the 
colonies being a base of operations against her, the 
danger is more apparent than real. The 
of Europe from the colonies, and the fact that an 
attack on the United States by land could only 


in any way. 
the balance of power, hold water. 
that 


cope with her. 


States need fear no alarm on 


European colony could 


distance 


commence after the European State had left its 
base of operations far behind, except in the event 
of Europe holding colonies immediately adjoining 
the States 


serious force. Moreover, if colonies are to be feared 


United deprive this contention of any 
as bases of military operations, such bases already 
exist in the case of European States having present 
The the 
United States resent European influence is a desire 


possessions, true ground upon which 


to’ monopolize all the material advantages which 
can be extracted from the weaker States by reason 
of her commanding influence on the continent. 
This is the true and sole basis, at present, of the 
Monroe doctrine, and many Americans have frankly 
admitted it. Mr. Olney himself makes it one of the 
pillars of the doctrine that subjugation of the South 
Central American States would signify ‘‘a loss of 
all the advantages incidental to their natural rela- 
tions to us.” The position of the United States, 
sa 


Iam both desirous 


stripped of all unreal arguments is: am 
the strongest American State. 
and able to extract all the commercial and _ political 
advantages possible from the smaller Republics, 
and you shall have no share. The only way to se- 
the 


The speeches delivered on the occasion of 


cure this, is the advancement of Monroe doc- 
trine. 
the Fourth of July celebration, last year, by re- 
spectable men like Campbell, Ex-Governor of Ohio; 
Ex-Senator Ingalls of Kansas, and Senator Lodge of 
Massachussetts, and the views of writers like Cap- 
tain Mahan and Gossip give ample indication of 
this attitude of the United States. That no Euro- 
pean State could assent to a doctrine when founded 
on a basis which regards American rights exclu- 
sively and ignores their own, goes without saying. 

If the Monroe doctrine is to be admitted at all, 
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it must be placed upon its original foundation, and 
cannot, therefore, apply to the construction or con- 
trol of an American canal or a boundary dispute 
between a European and an State. It 
could be extended to embrace these questions only 
upon the new and untenable ground of interference 
with the exclusive material interests of the United 
States. 
Foreign Office that the doctrine has no application 
to disputes between the mother country and a col- 
ony; nor to a voluntary transfer by an American 
State (as in the case of Yucatan in 1848); 
European intervention by means of hostile oecupa- 
tion or war, when the object is reparation for in- 


American 


It has been admitted by the Washington 


nor to 


jury and not a forcible change of constitution, or 
permanent control of destiny or acquisition of ter- 
ritory (as in the cases of France and Mexico in 
1862; Spain aud Chili in 1865, and recently, in the 
cases of France and San Domingo, and Great Brit- 
ain and Nicaragua). The construction of or control 
over a canal is not a 
“extension of the political system of Europe’ 


’ 


*‘colonization,” nor is it an 


> and 
the arrangement of its neutrality in the event of 
war, would obviate any danger to the peace or safety 
of the United States. 
construction fall within the terms of the original 
doctrine. 
for the United States to hold the exclusive control 
of such an undertaking in her power, but this ar- 
rangement would be injurious to the interests of 
European States, which are of as great importance 


It cannot by any reasonable 


No doubt it would be very advantageous 


to them as the interests of the United States to her. | 
| forward, but they could only hope to sustain it on 


Nor can a bona side boundary dispute come within 
the purview of the doctrine; so far from being a 
new colonization, it is aclaim to territory as_ part 
of an existing colony. There is no introduction of 
an European political system attempted, within the 
meaning of the Monroe message in such a case. But 
it is argued by Mr. Olney and President Cleveland 


that the acquisition of the disputed territory by | 
Great Britain imports a corresponding loss on the | that this right is only a sequel to the right of 


| interference, and that when no ground has been 


part of Venezuela, and that, therefore, as regards 
that portion, the political system of England is in- 
troduced, and, as this is done against the will of 
Venezuela, it is tantamount to a forcible trajection 
of a foreign political system within the Monroe 
doctrine. The fallacy of this argument is obvious. 
The Monroe doctrine relates to forcible imposition 
of an European political system over an area which 
admittedly does not belong to’ the aggressor State. 
Here, Great Britain claims the disputed regions as 
her own, and only seeks to extend her system over 
her own possession. ‘To hold, as Messrs. Olney and 
Cleveland do, that Great Britain is extending her 
system to Venezuelan soil, is to assert that the dis- 
puted area belongs to Venezuela—a conclusion 
which they at the same time, inconsistently, main- 














tain they cannot assume. Further, how can it 
be said that the assumption by Great Britain of 
these lands is ‘ dangerous to the peace and safety” 
of the United States? The essence of the Monroe 
doctrine is the ‘* danger to the peace and safety” of 
the Great Republic which was supposed by Presi- 
dent Monroe to arise from European contiguity. Is 
the Republican government of Washington likely 
to be overturned by the event ? Is popular liberty 
in the United States in danger of subversion by the 
acquisition of this territory on the part of Great 
Britain ? But says Mr. Olney, “the political con- 
trol at stake is of no mean importance, but concerns 
domains of great extent, and if it also directly in- 
volves control of the Orinoco, is of immediate con- 
sequence in connection with the whole river navi- 
gation of the interior of South America.” Assum- 
ing it is so, it is a matter that concerns only the 
States through which the Orinoco passes. It could 
only concern the United States, if it was proved 
that their peace or safety was imperilled. It is not 
even pretended that it is so. Nor can the United 
States take up the matter on the ground of weak- 
ness of the other States except on the ground of 
danger to its own peace. The adoption of the role 
of a self-constituted champion of the rights of 
others, when your own are not attacked, is not a pro- 
ceeding warranted by International law. The only 
cause which the United States could at all advance 
for interference would be loss of exclusive material 


interests in respect of the territory absorbed by 


Great Britain. This argument too has been put 
the ground thgt the Law of Nations had conferred 
upon them the exclusive right to or a vested inter- 
est in the advantages accruing from Venezuelan 
soil—a proposition which would be manifestly absurd. 

As to the alleged right of the United States to 
know whether an encroachment by Great Britain 
has taken place or is going on, it is to be observed 


made for the justification of interference, the con- 
sequential right fails. The right to decide the 
question for itself, when the other Power is unwill- 
ing to furnish the information, stands in the same 
position as the right to inquire. 

In conclusion, while the United States have not 
intervened in the quarrel on valid international 
grounds, and while the dispute is a fit one for arbi- 
tration, Great Britain should endeavor at the same 
time to set at rest the spirit of President Monroe 
for ever by attaching a condition that the United 
States should agree to throw into the crucible of 
arbitration the much vexed doctrine enuneiated in 
the celebrated message to Congress.— FZ. H. Monnier 
in Madras Law Journal. 
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MUNICIPAL HOME RULE. 


(Paper read by Mr. Clarence S. Palmer before the Kansas City 
Bar Association.) 
ie problem of the government of large cities is 
one of the most important questions of the day. 
It may safely be said that in municipal law the last 
word has not yet been spoken; the highest wisdom 
not yet attained. 

It is not my purpose to discuss the general ques- 
tions of municipal law, but to speak only of that 
branch of the subject related to ourown example of 
municipal home rule. 

The municipal corporation as we know it is a 
modern affair. At the formation of our government 
only thirteen cities had a population of more than 
five thousand, not one of forty thousand. When 
the fathers of the republic framed the Constitution 
of the Nation and States, there was little need of 
attention to the law of municipal corporations — 
and the supply of attention did not exceed the 
demand. 

After the formation of our State governments, 
municipal corporations were created by special act 
of the Legislature. ‘‘The Mayor and Common 
Council ” form the frame work of nearly all of them. 
Under these special acts, many admirable charters 
With the rapid 

in the 


were framed — many poor ones. 
the 
States, and the constant growth of those already 


increase in number of cities various 
existing, serious difficulties arose. 
A large part of the time of State Legislatures 
was taken up in framing and amending special laws 
Of the 
of New 


and 


808 
York in 
villages; 96 
36 to the city of New York alone. 


During the ten years from 1880 to 1889 inclusive, 


relating to cities and villages. 
the 
related 


acts 
passed Legislature 
1870, 


to cities, and 


Vv 
» 
° 


1 
31 


to cities 


there were framed by the same body 390 acts 
amending the charter or laws governing Yew York 
city, and 189 relating to Brooklyn. 

In the Acts 
were five hundred acts relating to the charters of 


Wisconsin Session of 1885, there 


ars 
572 


cities and villages, filling 1 pages, while all the 
other acts of the Legislature filled 600 pages. 

The marvelous growth in the number of corpora- 
tions including municipal corporations, was strongly 
stated by Judge Caton of Illinois, in the case of 
Railway v, Dalby, 19 Ill. 353. 
the last session of the Illinois Legislature (that of 


‘It is probable that 


1857) created more corporations than were known 
in the whole civilized world at the beginning of the 


century.” 





In addition to the absorption of the time of 
Legislatures, such a mass of amendments made the | 
law complicated and uncertain. 

Says Chief Justice Church: ‘It is scarcely safe | 
for any one to speak confidently on the exact con- | 





dition of the law in respect to public improvements 
in the cities of New York and Brooklyn. The en- 
actments referring thereto have been modified, 
superseded, and repealed so ofted and to such an 
extent that it is difficult to ascertain just what 
The 


uncertainties arising from such multiplied and con- 


statutes are in force at any particular time. 


flicting legislation lead to incessant litigation with 
its expensive burdens, public and private.” 

Again, the special charter and possibility of 
amendments offered constant temptations for the 
passage of bills useful only to further some personal 
or partisan purpose. 

The history of the cities in this country where the 
political majority of the State 
opposed to that of the city, contains a discreditable 


Legislature was 


satalogue of vicious and unjust laws, responsible 
for much bad government; and it is nearly as bad 
where the Legislature and the city were in political 
accord. 

Government of cities from the State capital has 
been a favorite method of giving partisan advant- 
ages and depriving people of cities of their rightful 
voice in the conduct of their own affairs. 

These evils became so great that several States 
have by their Constitutions prohibited any special 
legislation in regard to cities and villages. These 
States provide for the incorporation of cities and 
villages under general laws. Such is the Missouri 
Law. This system on the whole is considered a 
old 


enabled the Legislature to change the charter of a 


great improvement on the system, which 
city or village without the knowledge of a single 
resident and without affecting any other community. 
This plan, however, has its disadvantages, Sup- 
pose a city of a certain class, by reason of more 
rapid growth or some peculiarity of situation, 
desires some needed change in the law relating to 
cities of its class, and its representatives seek aid 
from the State Legislature. A campaign of educa- 
tion must be begun to explain the situation to the 
legislators, representing other cities of the same 
class, and the difficulty of securing legislative relief 
often means total failure. Sometimes it happens 
that a few vigorous legislators from cities desiring 
a change will succeed in passing their law, and thus 
amend the charter of all cities of the class without 
the knowledge or against the will of other cities 
affected. 

Our neighboring city of Westport last year found 
its charter entirely revised, accorning to the ideas 
of the representatives from all over the State. 

All students of the municipal problem are agreed 
that home rule is a condition precedent to perma- 
nent good government. Seth Low, as mayor of 
Brooklyn, says on this subject: 


“The many appeals to the Legislature for charter 
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amendment of one kind and another have bred a 
habit in some of the States if not in all, of constant 
interference by the Legislature with the local details 
of city action. This interference, though often 
prompted by a genuine desire to relieve a city from 
pressing evils, has tended very greatly to lessen the 
sense of responsibility on the part of local officials 
and upon the part of communities themselves, It 
is one of the best effects of Brooklyn’s charter that 
it has helped to create in that city a very decided 
spirit of home rule, which is ready to protest at any 
moment against interference on the part of the State 
with local matters. * * * It isnot too much to 
say that the greatest anxieties of my term sprang 
from the uncertainties and difficulties of this un- 
usual contest, on the one hand to advance the 
interest of the city, and on the other to save it from 
harm in its relations to the law-making power of 
the State.” 

In 1876 a commission was appointed to devise a 
plan for the government of cities and villages in the 
State of New York. Of the commission William M. 
Evarts was chairman. 

One of the evils of the present system in that 
State was stated as the “assumption by the Legisla- 
ture of the direct control of local affairs.” Under 
this head the report says: 


“ This legislative intervention has necessarily in- 


volved a disregard of one of the most fundamental 
principles of republican government (the self-govern- 
ment of municipalities). * * The representa- 
tives elected to the central (State) legislature have 
not the requisite time to direct the local affairs of 
the municipalities. * * * 
requisite knowledge of details. * * 


They have not the 
When a 
local bill is under consideration in the legislature its 
care and explanation are left exclusively to the 
representatives of the locality to which it is appli- 
cable; and sometimes by express, more often by a 
tacit understanding, local bills are ‘log-rolled’ 
through the houses. Thus legislative duty is dele- 
gated to the local representatives, who, acting fre- 
quently in combination with the sinister elements of 
shift the responsibility for 
wrong-doing from themselves to the legislature. 


their constituency, 


But what is even more important, the general repre- 
sentatives have not that sense of personal interest 
and personal responsibility to their constituents 
which are indispensable to the intelligent adminis- 
tration of local affairs. And yet the judgment of 
the local governing bodies in various parts of the 
State, and the wishes of their constituents, are 
liable to be overruled by the votes of legislators liv- 
ing at a distance of a hundred miles. 

‘*Tt may be true that the first attempts to secure 
legislative intervention in the local affairs of our 
principal cities were made by good citizens in the 





supposed interest of reform, and good government, 
and to counteract the schemes of corrupt officials. 
The notion that legislative control was the proper 
remedy was a serious mistake. The corrupt cliques 
and ring thus sought to be bafiled were quick to 
perceive that in the business of procuring special 
laws concerning local affairs they could easily out- 
match the fitful and clumsy labors of disinterested 
citizens. The transfer of the control of the munici- 
pal resources from the localities to the (State) capi- 
tal had no other effect than to cause a like transfer 
of the method and arts of corruption, and to make 
the fortune of our principal cities the traffic of the 
lobbies. Municipal corruption, previously confined 
within territorial limits, thenceforth escaped all 
bonds and spread to every quarter of the 
State.” + * 

The very first remedy recommended by the New 
York committee was: “A restriction of the power 
of the legislature to interfere by special.legislation 
with municipal governments, or the conduct of 
municipal affairs.” A year before this the people of 
Missouri had adopted what seems to have been a 
Our Con- 
stitution for the first time recognized the doctrine 


new principle in municipal legislation. 


that the government of the large city is a problem 
so different from the ordinary questions passed upon 
by the State legislatures, that there is no reason 
why the legislature should regulate the local con- 
cerns of the large cities. 

Our big sister on the Mississippi is entitled to the 
credit of this provision of our Constitution. A 
committee of her citizens wished not only to sepa- 
rate the city from the county, but to give tiie peopie 
a chance to pass directly on the organic law of the 
city. This provision, therefore, was the result of a 
I am told 
by a member of the constitutional convention of 


desire for a special privilege for one city. 


1875 that the provision under which our city is 
now organized was inserted, not because the con- 
vention cared for it as a practical provision, but at 
the suggestion of Judge T. T. Gantt, of St. Louis, 
who wished the general provision inserted in order to 
help carry the special provision for St. Louis in the 
vote by the people. At that time our city had less 
than 50,000 people. In ten years we had acquired 
the requisite population, and in four years more we 
had availed ourself of the provision of the Consti- 
tution. 

California, in 1879, partly followed our example. 
In the Constitution adopted that year it was pro- 
vided that cities of more than 100,000 might form 
their own charter by a board of fifteen freeholders, 
the charter so framed to be adopted by a vote of 
the people. In California, however, the charter 
does not become operative until it is ratified by the 
legislature. Amendments are made in the same 
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way, but there seems to be no provision preventing 
amendments directly by the legislature. This pro- 
vision of the Constitution was amended in 1887 so 
as to apply to cities of more than 10,000. 

When Washington was admitted to the Union the 
Constitution contained a provision almost identical 
with our own, allowing all cities of more than 
20,000 to form their own charters. This Constitu- 
tion may be amended in a manner similar to our 
own. There is no provision prohibiting amend- 
ments by the legislature, and a recent writer on city 
governments assumes that the legislature may 
amend the charter. In Washington every city of 
sufficient population has availed itself of the pro- 
vision of the Constitution, and Tacoma, Seattle and 
Spokane 
charters. 

In reference to St. Louis the Constitution pro- 
vides that: ‘“ Notwithstanding the provisions of 
this article, the general assembly shall have the same 
power over the city and county of St. Louis that it 
has over other cities and counties of this State.” 

This provision is not contained in the sections of 


are to-day living under home-made 


the Contitution under which Kansas City is organ- 
ized. It was thought, until a year ago, that the 
legislature still had authority by g 
enact any legislation regarding the city, including 
that purely local. The Supreme Court, in the Park 
case, taught us better, and under that decision we 
are to-day beyond the power of the legislature in 
our local affairs. The Constitution, so interpreted, 
did what no other American constitution ever did — 
created an imperium in imperio paramount, within 


eneral laws to 


certain limits, to the general legislative power of the 
State. 

The proposition is a little startling at first. Beach, 
in his work on public corporations, calls it « ‘‘ re- 
markable provision.” But when one stops to think 
about it, is it not alittle absurd that we used to 
have to consult the wisdom of the statesmen from 
Stone and Ozark and Dunklin counties when we 
wished to change the law affeeting second class side- 
walks in Kansas City ? 
the present law, which says that the people of Kan- 
sas City made the charter, it can be changed only 
by their will. In an admirable paper read about a 
year ago, Mr. W. C. Scarritt pointed out very clearly 
the legal effect of the decision in the Park case. | 


Much more reasonable is 


will only call attention to some results which ought 
to follow in the public spirit of the people of the 
city. 

In the first place, Kansas City is one of only five 
cities in the country which has the authority to make 
and amend its own charter without the aid of the 
legislature. 

Secondly, if I am right in my construction of the 
Constitution of Washington, and if the Supreme 





Court of this State shall hold that the provision 
above cited makes St. Louis subject to the will of 
the legislature, the same as other cities of the State, 
Kansas City is the only city in the country whose 
charter can be amended by vote of her own people, 
and not otherwise. 

The people of this city can, therefore, determine 
not only who shall administer its affairs, but what 
its law shall be, subject to the Constitution. This 
fact should tend to make our people alive to the im- 
portance of an intelligent and efficient conduct of 
public affairs. There are some evidences that there 
is already such a result. 

The total vote on charter amendments of 1892 
was 8,630. 

The total vote on charter amendments in 1895 
was 12,074; the vote at the last city election was 
22,207. 

This shows on the part of the people a growing 
interest in the question of what our laws shall be. 
It is a sign of an active public sentiment when the 
vote on questions as to what the law shall be, is 
about sixty per cent of the vote on the selection of 
public officers who distribute municipal patronage. 
This power to make and amend our own laws might 
be used unwisely and to our great annoyance and in- 
jury. If the time should ever come that a strong 
majority of our people should believe that morality 
and prosperity could be brought about by amending 
the charter, we might be adopting every new fad on 
the one hand and every exploded theory on the 
other, but our experience does not cause anxiety on 
Of one thing we may be sure, what 
the people want they can have. When a desirable 


this account. 


change has conquered public opinion the way is 
open to crystalize it into the organic law of the city. 
These are days of great progress in the scope and 
The up-to-date 
city of 1860 is scarcely more to be compared with 


methods of governing a great city. 


the end of the century city than is the Sheidley 
building, the best office building ten years ago, to 
be compared with the New York Life building of 
to-day. We can learn much from our own experi- 
ence, but it seems to me we ought to avoid mistakes 
and sometimes spell out progress by learning from 
others. 

It occurs to me that the two bodies met here to- 
night could render a valuable service to this com- 
munity by each maintaining an active and studious 
committee, whose duty should be to keep abreast of 
the best thought and most succesful experiments in 
the line of municipal government, and make practi- 
cal reports to their respective organizations. 

When any proposed change in our charter has 
commended itself to the business judgment of the 
Commercial Club, and the legal judgment of the 
Bar Association, we may ,with absolute certainty 
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look to our enterprising friends of the press to make 
a vigorous campaign for the advancement of Kansas 
City, and then each newspaper modestly take all the 
credit for the successful accomplishment of the de- 
sired end. 

Kansas City for twenty years has virtually had a 
home-made charter, for the charter of 1875 was 
drafted by a representative committee and passed 
without legislative tinkering. It was a good char- 
ter, admirably adapted to the needs of the city. 
The 
amendments, is a good charter, but it may be im- 


new charter, twice changed by important 


proved. Having due regard to avoiding frequent 
changes, carefully considering what amendments 
are wise, the people of Kansas City ought to be 
satisfied with nothing poorer than the best possible 
charter, under the Constitution of Missouri. 

To the attainment of that end I am sure no or- 
ganizations will contribute more than the Commer- 


cial Club and the Bar Association. 


CARRIERS—INTERSTATE COMMERCE ACT—INDICT- 
MENT.—Under section 2 of the Interstate Commerce 
Act, which makes it unlawful for carriers to re- 
ceive greater or less compensation from one shipper 
than from another for whom the carrier renders 
like service, an indictment which states that a car- 
rier gave arebate to one shipper without stating 
any instance in which the carrier refused a like re- 
bate to any other shipper is defective, as not show- 
ing disciimination. (United States v. Hanley [U. 


8. D. C., IlL.], 71 Fed. Rep. 672.) 


CARRIERS OF PASSENGERS—CONNECTING LINES. — 
A carrier contracting for passage over its own and 
a connecting line, having agreed to reserve a state- 
room on such connecting line, is liable in compen- 
satory damages to the purchaser of a through ticket 
who was unable to secure his stateroom by reason 
there 


of the fact that more tickets were sold than 


staterooms reserved. (Bussman vy. Western 


Transit Co. [U. S. D. C., N. Y.], 71 Fed. Rep. 654.) 


were 


TRADE. — Plaintiff's 
declaration alleged that he was engaged in conduct- 


CONTRACTS — RESTRAINT OF 


ing a coal and fish business at a dock on a navi- 
gable river, and was the owner of adjoining land, 
with riparian rights, suitable for carrying on a simi- 
lar business; that he sold such land and _ riparian 
rights to defendant, and defendant in considera- 
tion of such sale agreed not to buy or sell coal or 
traffic in the buying or selling of fish, and not to do 
anything that would conflict with the coal or fish 
business of plaintiff; yet that defendant, since the 
execution of such agreement, had leased the premi- 
ses purchased from the plaintiff to a firm of coal 





merchants, for the purpose of carrying on a coal 
and fish business, in competition with that of plain- 
tiff, to his damage: Held, that it could not be ad- 
judged that the contract, as alleged, was contrary 
to public policy, as being in restraint of trade, and 
that, upon such declaration, it appeared that the 
plaintiff had a good cause of action, (Anthony v. 
Hitcheock [U. 8. C. C., Mich.], 71 Fed. Rep. 659. 


Corporations — CHARTERS.— When a corpora- 
tion is chartered with the right to manufacture and 
sell gas, the right to charge a reasonable rate for 
all gas furnished is implied, and forms a part of its 
contract with the State, which cannot be impaired 
by legislation. (Cleveland Gas-Light & Coke Co, 
v. City of Cleveland [U. S. C. C., Ohio}, 71 Fed. 
Rep. 610. 

EQuity PRACTICE—ANCILLARY RECEIVERSHIPS.— 
Receivers of a Missouri corporation were appointed 
by the Circuit Court for the southern district of 
New York, at the suit of a New York corporation. 
The same persons were appointed ancillary receiv- 
ers by the Circuit Court in Missouri, where the 
principal part of the business of the corporation 
had been transacted; the order for their appoint- 
ment containing a direction to appoint an agent in 
Missouri to receive service of process, notices, etc., 
with which the receivers complied. Subsequently, 
a creditor residing in Missouri applied to the Cir- 
cuit Court there to determine the existence and 
amount of a claim against the insolvent corpora- 
tion, arising out of transactions which took place 
in Missouri. //e/d, that, although the New York 
court was the court of primary jurisdiction, and 
was the proper tribunal to pass upon the distribu- 
tion of the fund in the receiver's hands, the Mis- 
souri court would not dismiss the croditor’s appli- 
cation, but would entertain it, at least so far as to 
determine the existence and amount of his claim, 
without requiring him to resort to a foreign juris- 
(New York Security & 
a C.C,, 


diction to prove the same. 
Trust Co. v. Equitable Mortgage Co. [U. 
Mo.], 71 Fed. Rep. 556.) 

SALE OF BUSINESS—COVENANTS.—Action may be 
maintained on the covenant of an insurance agent, 
in his contract of sale of his business, not to re-en- 
gage in the business, though the buyer does not exe- 
cute to the seller notes for deferred payments, as 
provided in the contract of sale; the seller having 
given orders to insurance companies, on the buyer, 
for the purchase price, which were accepted by the 
buyer, and the insurance companies having there- 
after accepted. in lieu of the buyer's personal liabil- 


ity on his acceptances, the undertaking of his 
transferee of the business that such payment should 
(Klein v. Buck [Miss. ], 


be a charge on the business. 
18 South. Rep. 891.) 





THE ALBANY LAW JOURNAL. 





Aotes of English Cases. 


By-LAW REASONABLENESS. —A tramway com- 
pany under the powers of section 46 of the Tram- 
ways Act 1870, made the following by-law: 
‘*Each passenger shall show his ticket (if any) when 
required to do so, to the conductor or any duly 
authorized servant of the company, and shall also, 
when required so to do, either deliver up his ticket 
or pay the fare legally demanded for the distance 
traveled over by such passenger.” A further by- 
law imposed a penalty for breach of any of the 
company’s by-laws. 

The respondent refused to show his ticket when 
asked to do so by an inspector of the company, but 
gave a number which ‘was the number of his ticket 
which he had received from the conductor of the 
company. He had duly paid his fare and had no 
intention to defraud, and had not in fact defrauded 
the company. 

Held, That the by-law was reasonable and valid, 
and the respondent ought to be convicted of a 
breach of it. (Q. B. Div.; Lowe v. Volp, 74 L. T. 
Rep. 143.) 


INLAND REVENUE.— A testator who died in 1873 
devised to his nephew G. M. in fee simple two 
freehold houses, which were then let on leases at 
rents less than the rack rents of the same, and in 
1877 G. M. had paid, in respect of these houses, the 
succession duty as calculated on the rentals re- 
served by the leases. In 1888 he sold both houses 
to the lessees of one of the houses, and in Decem- 
ber, 1889, the leases of both the houses fell in, and 
the purchasers then became entitled in possession 
to the full value of the houses. The crown claimed 
that succession duty was payable by the purchasers 
in December, 1889, in respect of the increased value 
accruing to them upon the falling in of the leases, 
to be calculated on the basis of an annuity during 
the residue of the lives of the purchasers equal to 
the increase of the annual value. 

Held, that the purchasers were not ‘‘ successors,” 
and were not liable as such to the duty, but were 
liable only for what G. M. the alienor would have 
been liable for, namely, a sum calculated in re- 
spect of the increase of value by the falling in of 
the leases on the basis of the alienor’s own life, 
(Q. B. Div.; The Attorney-General v. Manders and 
another, 74 L. T. Rep. 103.) 


SoLicrror — costs. — The mere pendency of a 
lunacy petition against a client is not a sufficient 
ground to disentitle a solicitor to take legal pro- 
ceedings on his behalf; provided that at the time 
of his so doing he believes his client to be of sound 
mind. 

In a proper case the court will order a stay of 








proceedings until the result of the lunacy inquiry 
is ascertained. 

A solicitor, believing his client to be of sound 
mind, obtained ex parte an order to tax a bill of 
costs due by the client to her former solicitors with- 
out disclosing the fact that a lunacy petition was 
pending against her. 

Held, That this was not such professional mis- 
conduct on the part of the solicitor as to subject 
him to the payment personally of the costs of a 
successful application to discharge the order. 
(Chan. Div.; Re. George Armstrong & Sons, 74 L. 
T. Rep. 134.) 


WILLS — constTRUCTION. — A testator by his will, 
dated in 1862, devised his real estate, subject to 
certain life interests, upon trust for his brother for 
life, and after his death upon trust for his brother's 
four sons in the order named in the will, and their 
respective heirs male in succession, and he declared 
that his personal estate should be held upon such 
trusts as would best correspond with the trusts de- 
clared as to the real estate. 

By a codicil, dated 1873, after reciting the trusts 
declared by the will as tothe real estate, he directed 
that his will should be read and construed and take 
effect as if they were contained therein, immediately 
after the limitations upon trust for his brother's 
four sons successively, and for their issue male in 
such order as the testator’s wife should by deed or 
will appoint. The testator died in 1881. His wife 
died in 1894, having by her will, made in 1886, 
varied the order of the succession of the four sons 
to the real estate. 

Held, That there was only one power of appoint- 
ment given to the wife, and that it extended to the 
personalty as well as to the real estate, and that the 
will of the wife was a valid and effectual exercise 
of the power, and that the personaity went to the 
four sons in the same order of succession as the 
realty. (H. of L., Liddel v. Liddel, 74 L. T. Rep. 
105.) 


Wii. — Construction.—-S., by will gave his 
business to K., charged with the payment of £50 to 
each man employed in his business at his death who 
should have been in his service for ten years, and 
to each other in his service at his decease £10. 
By another clause in the same will S. direeted his 
trustees to pay to each man who should have been 
in his employment in London over ten years the 
sum of £10 for each year beyond the said ten years. 

Held, That D., who had been in the testator’s em- 
ployment fifteen years, but left it five years before 
the date of the will, and nearly ten years before the 
testator’s death, was entitled to £50 under the sec- 
ond legacy. (Re Sharland; Kemp v. Rozey, Chan. 
Div., 74 L. T. Rep. 20.) 
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ieee a short time the attention of the 
/ public has been called to two celebrated 
legal proceedings in which women have been 
prominent features and which has aroused the 
greatest interest in this and other countries. 
Senator Call of Florida, within a few days, in- 
troduced a joint resolution in Congress in refer- 
ence to the case of Mrs, Maybrick. It would 
seem as if such resolutions were entirely out of 
place, and it would be far better, even if injus- 
tice may have been done, to allow the circum- 
stances to remain without any recognition by 
any legislative body in this country, and with- 
out any interference by Congress, because we 
would by such actions be meddling with a trial 
which took place in another country and in ac- 
cordance with its laws. We may be perfectly 
right in criticising the conviction of Mrs. May- 
brick and the means by which it was brought 
about, but we see no reason why the American 
Congress should interfere in any way or under 
any pretext. Mrs. Maybrick, it is well known, 
is an American citizen; but that fact alone 
does not call for any action on our part because 
she was convicted in an English court. 

If a British citizen had been tried and con- 
victed upon a charge of crime in one of the 
Federal courts of this country; if public atten- 
tion had been called to facts indicating that the 
prisoner was probably innocent and that his 
trial had been unfairly conducted; if these 
matters had been laid before the president upon 
an application for a pardon; and if the presi- 
dent, after a careful consideration of the record 
in the case, with the advice and assistance of 
the attorney-general, had determined that there 
was no sufficient ground for the exercise of ex- 
ecutive clemency, the people of this country 
would think it almost impudent on the part of 
the British Parliament to adopt a resolution 
declaring the belief of the English people in 


Vor. 338 — No. 17. 





the innocence of the convict and the unfairness 
of the trial. 

But the circumstance to which we have last 
alluded, is exactly parallel with the case of 
Mrs. Maybrick. 
no doubt but that injustice was done to her, 
and that the facts which led to such a conclu- 
laid before the Home 
the queen depends for 
her pardoning powers. 


There seems to be absolutely 


sion were repeatedly 
Secretary upon whom 
advice in exercising 
The Home Secretary, it may be remembered, 
has considered the subject with due delibera- 
tion and after consultation with the officers of 
the Crown, among whom are to be found some 
Whatever 
right or wrong there was in the decision of the 


of the ablest lawyers in England. 


Home Secretary the procedure and legality of 
his 
Call’s resolution states, in reference to this 
case, that the people of the United States al- 


action cannot be questioned. Senator 


most universally believe in the innocence of 
the prisoner. ‘This may or may not be true, 
but it has no reference to and no weight in the 
proper consideration of the question either by 
the English authorities or by the representa- 
tives of the people in Congress, for the duty of 
the latter is plainly to interfere in such matters 
only as the people themselves have a clear and 
perfect right to act. Again, the language of 


the resolution would rather lead an unpre- 
judiced person to believe that the people at 
large, who never read the testimony, or who 
certainly never read all of it, were competent 
judges of the fact and the law in the premises. 
It has been stated, even in the English papers, 
that Sir James Fitzjames Stephen, the trial 
judge before whom Mrs. Maybrick was tried, 
treated her defense with undue harshness. 
Less than two years after the trial Mr. Justice 
Stephen retired from the bench because he had 
become mentally unfit for further judicial ser- 
vice. Senator Call’s resolution states that the 
defendant was unfairly convicted “before a 
presiding judge whose harsh rulings were 
caused by a demented mind, almost bordering 


Whether or not this was true, 


on insanity.’ 
the Home Secretary must have recognized and 
known the facts, if it could be claimed that 
Mr. Justice Stephen was demented at the 
time of the Maybrick trial, which he has since 
taken no steps to rectify. The suggestion of 
the condition of the trial judge at the time 
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Mrs. Maybrick was convicted must have forci- 
bly presented itself to the Home Secretary 
since the trial, and it would seem that a reso- 
lution would not even be necessary to call 
One of the 
interesting points in reference to this case is 


attention to this state of affairs. 


contained in the recently published memoirs of 
Sir James Fitzjames Stephen, by his brother, 
Leslie Stephen, Thackeray’s son-in-law. In a 
discussion of the characteristics of his brother, 
Leslie Stephen says: 

“On August 7, 1889, Mrs. Maybrick was 
convicted of the murder of herhusband. The 
sentence was afterward commuted, with Fitz- 
james’ approval, and, I believe, at his sugges- 
tion, to penal servitude for life, upon the ground, 
as publicly stated, that although there was no 
doubt that she had administered poison, it was 
possible that her husband had died from other 
causes. A great deal of feeling was aroused; 
Fitzjames was bitterly attacked in the press, 
and received many anonymous letters full of 
the vilest abuse. Hatred of women generally 
and jealousy of the counsel for the defense 
were among the causes of his infamous con- 
duct suggested by these judicious correspond- 
ents. I, of course, have nothing to say upen 
these points, nor would I say anything which 
would have any bearing upon the correctness 
of the verdict. But as attacks were made in 
public organs upon his behavior as judge, I 
think it right to say that they were absolutely 
without foundation. His letters show that he 
felt the responsibility deeply; and that he kept 
his mind open to the last. From other evi- 
dence I have not the doubt that his 
humanity and impartiality were as conspicuous 


least 


in this as in other cases, and, I believe, were 
not impugned by any competent witnesses, even 
by those who might doubt the correctness of 
the verdict.” 

Here, in America, where we have been very 
much incensed at the trial of Mrs. Maybrick 
and by the conduct of the trial judge, we, natu- 
rally, cannot be expected to sympathize with 
this view given by Leslie Stephen of his 
brother’s decision and actions in this famous 
case. But we feel that it would be a bad prece- 
dent to establish to attempt, as a country, to 
criticise, either by action of Congress or other- 
wise, the trial of a citizen of our country which 
was conducted according to the laws of another 





ema 


state, however much we may feel that injustice 


was done., The policy of the resolution, if car- 


ried out to any considerable extent, could only 
lead to questions which, we fear, would be very 
unsatisfactory, and would lead to all kinds of 
international disputes. 

The 


woman has been the leading factor is recalled 


second celebrated case in which a 
by the decision of the Court of Appeals revers- 
ing the conviction for murder in the first de- 
gree of Marie Barberi. It will be remembered 
that at the time of the trial great interest was 
aroused by reason of the alleged harsh treat- 
ment of the defendant by the trial judge, who 
had recently been elected to the important 
York. 


Like the Maybrick case, there has been con- 


office of recorder of the city of New 


siderable dispute as to whether the trial judge 
What- 


ever may be the facts in regard to this view 


acted in a fair and impartial manner. 


of the case it is obvious, after reading the 
opinion of the Court of Appeals, that the 
last resort differs materially in its 
view of the law from that taken by the learned 


court of 
recorder of the city of New York. Recorder 
Goff, in his charge to the jury on the subject 
“You 


this testimony from the facts of the case and 


of premeditation, said : may infer all 


the acts of this defendant. The rule as to 
deliberation and premeditation has been stated 
so often as to have become familiar. The time 
need not be long, and may be short.” 

On this point the Court of Appeals says: 

The defendant was not guilty of murder in 
the first degree unless the act was premeditated, 
not only with the intent to kill, but also with 


If the defend- 
ant inflicted the wound in a sudden transport 


deliberation and premeditation. 


of passion, excited by what the deceased then 
said, and by the preceding events, which for 
the time disturbed her reasoning faculties, the 
act did not constitute murder in the first de- 
gree. 

The defendant had been deceived, betraved, 
disgraced, and ruined, but it is not certain that 
she formed the definite intention to use the 
weapon until she heard the final refusal of the 
deceased to marry her, It was only after this 
hope was gone, after his final refusal, ac- 
companied as it was by insulting and brutal 
imputations that might well have aroused the 


most violent passions, that she struck the fatal 


‘ 
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blow. If at that moment, in consequence of 
what he said to her and the final culmination 
of the alleged wrong of which she conceived 
herself to have been the victim, she became in- 
capable of reasoning or deliberating, the act, we 
think, would not constitute murder in the first 


degree. One of the 


: ° ° | 
jury was as to whether her mind was in that 


condition. 
benefit of all testimony that had any legitimate 
bearing on that question and to have the jury 


correctly instructed by the court with respect | 


to the principle of law that governed the inquiry. 
The condition of the defendant’s mind was not 
to be ascertained solely from what took place in 
The 


relation of the parties which preceded the homi- 


the saloon at the time of the homicide. 


cide were competent for the consideration of 
the jury, since they were connected with the 
tragedy and were of such anature as to produce 
a powerful influence upon the mind when re- 
called at the moment that the defendant heard 
the final refusal of the deceased to marry her, 
expressed, as it was, in the most insulting and 
provoking language. 

We are convinced from careful examination 
of the record that there was a wide departure 
from these principles in the conduct of the trial. 
If she was entitled to give the full history of the 
relations between herself and the deceased, and 
she certainly had that right, she had likewise 
the right to produce the testimony of dis- 
interested witnesses to support her testi- 
mony. 

The difference of opinion between the Court 
of Appeals and the trial court is very marked, 
and it would seem, after careful reading of the 
opinion, as if it was impossible on the same evi- 
dence to convict the defendant for more than 
manslaughter. The case, to our mind, hinges 
on a very narrow question of fact and involves 
the most dangerous principle of popular ver- 
dicts, which we fear and distrust. In regard to 
the principle point as to what the evidence in 
one matter decides, the question is, did the de- 
fendant live with the deceased in meretricious 
intercourse, impelled by promises of marriage 
or with the desire only of being the mistress of 
the deceased? If she lived with her seducer, 
Cataldo, as his mistress, there is a slight pre- 
sumption of premeditation and an inclination 


to commit the crime. If, however, she was in- 





determinations for the | 


The defendant was entitled to the | 
| killing her seducer if he had induced her to 














duced to assume improper relations with 
Cataldo by promises of marriage and other in- 
ducements, then and in that event the evidence 
would tend to show that she committed the 
crime in a fit of sudden anger, without any pre- 
meditation or deliberation. While we do not 
assume as a legal principle that which we 
are about to set forth, yet we believe that the 
defendant was justified in the eyes of men in 


assume improper relations with him by promises 
of marriage, and we know that such a state- 
ment of facts would largely influence any jury 
which might be impanelled. Juries are, toa 
considerable extent, influenced by public state- 
ment, and the dangerous factor in acase of this 
nature is that public sentiment does not prop- 
erly adjudge between the betrayed and the 
mistress. It was for these reasons that the law 
recognizes no difference; and it certainly would 
be a dangerous precedent, as well as a bad 
principle of law, to openly assert such a doctrine, 
for under such circumstances there would be 
no protection to society against a certain class 
The Maybrick and the Barberi 


cases also lead us to question whether or not 


of women. 


the public are more influenced to cry not guilty 
whenever a woman is defendant in a criminal 


case. 


On April 21, Edward G. Whittaker, Presi- 
dent of the New York State Bar Association, 
Hon. William D. Vedder, of Brooklyn, Chair- 
man of the International Arbitration Committee, 
together with W. Martin Jones, Esq., of Roch- 
ester, also a member of the committee, called 
upon President Cleveland by appointment, and 
presented the plan recommended by the State 
Bar Association of this State, for the establish- 
ment of a court to determine questions sub- 
mitted to it by various countries, in regard to 
The memorial will be 
found in this number. The plan is to estab- 
lish an International Court of Arbitration, com- 
posed of nine members, each to be a member 
of the Supreme or highest court of the nation 
he represents, and to be chosen by the majority 


international matters. 


of his associates because of his high character, 
ability and irreproachable integrity. Each 
member is to hold office during life, or at the 
will of the court selecting him. 

The court thus constituted is to make its 
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own rules and to fix its place of meeting. Con- 
troverted questions are to be submitted by 
treaty between the disputing nations to the 
court, with the express stipulation that all par- 
ties shall conform to whatever determination 
the court shall make of the controversy. In- 
dependent powers not represented in the tri- 
bunal may submit controverted questions to its 
decision by complying with the rules of the 
court, and on contributing such stipulated 
amount to its expenses as may be provided for 
by the rules of the court 

The association recommends that the Presi- 
dent at once enter into correspondence and ne 
gotiations, through the proper diplomatic chan- 
nel, with the representatives of the governments 
of Great Britain, France, Russia, Germany, The 
Netherlands, Mexico, Brazil and the Argentine 
Republic, for joint action with the government 
of the United States in forming an international 
court on the basis thus outlined. 
mendations to the President comes at a time 
when in the city of Washington the Arbitration 


The recom- 


Congress is beginning its session, which it is 
hoped will result in some beneficial measures. 
It is understood that John W. Foster, ex-Sec- 
retary of State, will be the temporary chairman 
of the Arbitration Congress, and that ex-Sena- 
tor Edmunds of Vermont will be the permanent 
chairman. The report of the Bar Association— 
coming at this most opportune time—is doubly 
welcome, and if it is not endorsed by the Con- 
gress in its entirety, it should, at least, serve 
not only as a stimulus to have some better plan 
adopted, for the Association does not, of course, 
claim that the plan cannot be improved upon, 
but should also give a beginning to some plan 
rather than a further idle discussion of ques- 
tions of international arbitration, which as an 
abstract principle all believe in. 
the Bar Association appears to us to be admir- 


The plan of 
able in every way. We all know, almost as an 
unquestioned fact, that if two nations or two 
different countries should each appoint one-half 


of the body who are to determine a question, 


we could never expect such a body to arrive at 
any conclusion. ‘This would not be human na- 
ture. It would signify that we had reached a 
point and a stage of existence which as yet 
cannot be conceived of. 
is, of course, open to criticism by some parties 


who would be suspicious enough to claim that 


The plan suggested 





<< 


the members of the court would be influenced 
by their relations to one or the other of the par- 
ties litigating before the tribunal. The weakness 
of such an argument is obvious from the fact that 
every court, whatever or wherever it may be, 
might be said to be influenced in some way or be 
liable to retain its own ideas in regard to the mat- 
ters litigated before it. We must not try to 
constitute international tribunals in an impos- 
sible way, and we should certainly do this if 
we should suggest that the court be formed in 
any way which would not allow it to be open 
to the criticism such as we have suggested. 
If we could only withdraw some _ recruits 
from the better world, a perfect court might 
We 
mend the action of the Association in putting 


be possible. are also glad to com- 
forth at this time, when it is most needed, 
some plan which would lead, if carried out, 
We all that the 
subject of international arbitration has been dis- 
We feel that it is 


better to take some step in advance, and if 


to practical results. know 


cussed until it is threadbare. 


the present plan does not move harmoniously, 
to correct it later, rather than allow all the dis- 
cussions to come to naught. In regard to the 
International Courts we are only afraid that the 
plan suggests too many members. Many seem 
to think that the only way to settle differences 
or to legislate is to get a large number of men 
together, and allow them to go to work. But 
the truth of the matter is that the greater the 
number the smaller the chance of arriving at any 
conclusion, and the greater the chance of in- 
creasing the number of cranks. The surest and 
most certain way to arrive at a conclusion, it 
would seem, is to allow a few level-headed 
men to get together, and if they cannot agree 
let them say so, and if they can let them decide 
upon a plan. Although the recent meeting of 
the Bar Association to adopt the report of the 
Arbitration Committee which has been pre- 
sented to the president was reported to be 
large and enthusiastic, it was in reality small 
and determined. It accomplished what it 
meant to do, and there was very little discus- 
sion, and nine-tenths of that could have been 
dispensed with. We believe that the plan of 
the Bar Association is well devised and properly 
and it be, if 


more, at least a step towards some practical 


considered, should nothing 


result. 
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LET US HAVE PEACE. 


INTERNATIONAL Court OF ARBITRATION. 


{Memorial of the New York State Bar Association to the 
President of the United States. 


To the President: 

The petition of the Bar Association of the State 
of New York respectfully shows: 

That, impelled by a sense of duty to the State and 
nation and a purpose to serve the cause of humanity 
everywhere, your petitioner, at its annual session 
held in the city of Albany on the 22nd day of 
January, 1896, appointed a committee to consider 
the subject of international arbitration and to de- 
vise and submit to it a plan for the organization of 
a tribunal to which 
controverted international questions between the 
Britain the United 


may hereafter be submitted 


governments of Great and 
States. 

The said committee entered upon the performance 
of its duty at once, and, after long and careful de- 
liberation, that it is im- 
praticable, if not impossible, to form a satisfactory 


reached the conclusion 


Anglo-American Tribunal, for the adjustment of 
grave international controversies, that shall be com- 
posed only of representatives of the two govern- 
ments of Great Britain and the United States. 

That, in order that the subject might receive 
more mature and careful consideration, the matter 
was referred to a sub-committee, by whom an ex- 
tended report was made to the full committee. 
This report was adopted as the report of the full 
committee, and, at a special meeting of the State 
Bar Association called to consider the matter, and 
held at the State capitol in the city of Albany on 
the 16th day of April, 1896, the action of the com- 
mittee was affirmed and the plan submitted fully 
endorsed. As the report referred to contains the 
argument in brief, both in support of the con- 
tention that it is impracticable to organize a court 


composed only of representatives of the govern- | 
= | 


ments of Great Britain and the United States, and 


in support of the plan outlined in it, a copy of the | 
report is hereto appended and your petitioner asks 


that it be made and considered a part of this peti- 
tion. 

That your petitioner 
principle of arbitration for the settlement of all con- 
ttoversies between civilized nations, and it believes 
that it is quite within the possibility of the educated 
intellects of the leading powers of the world to 


cordially endorses the 


igree upon a plan for a great central World’s Court, 
that, by the common consent of nations, shall 


tventually have jurisdiction of all disputes arising 


between independent powers that cannot be ad- 


justed by friendly diplomatic negotiations. Hold- 
lg tenaciously to this opinion, and conscious that 








there must be a first step in every good work, else 
there will never be a second, your petitioner re- 
spectfully but earnestiy urges your early consid- 
eration of the subject that ultimately — at least 
during the early years of the coming century — the 
honest purpose of good men of every nation may be 
realized in devising means for the peaceful solution 
of menacing disputes between civilized nations. 
Your petitioner therefore submits to you the fol- 
lowing recommendations: 

First.—The establishment of a permanent Inter- 
national Tribunal, to be known as ‘‘ The Interna- 
tional Court of Arbitration.” 

Second.—Such court to be composed of nine mem- 
bers, one each from nine independent states or 
nations, such representative to be a member of the 
supreme or highest court of the nation he shall 
represent, chosen bya majority vote of his asso- 
ciates, because of his high character as a publicist 
and judge, and his recognized ability and irre- 
proachable integrity. Each judge thus selected to 
hold office during life or the will of the court 
selecting him. 

Third.—The court thus constituted to make its 
own rules of procedure, to have power to fix its 
place of sessions and to change the same from time 
to time as circumstances and the convenience of 
litigants may suggest and to appoint such clerks 
and attendants as the court may require. 

Fourth.—Controverted questions arising between 
any two or more independent powers, whether 
represented in said ‘‘ International Court of Arbi- 
tration ” or not, at the option of said powers, to be 
submitted by treaty between said powers to said 
court, providing only that said treaty shall contain 
a stipulation to the effect that all parties thereto 
shall respect and abide by the rules and regulations 
of said court, and conform to whatever determina- 
tion it shall make of said controversy. 

Fisth.—Said court to be open at all times for the 
filing of cases and counter cases under treaty stipu- 
lations by any nation, whether represented in the 
court or not, and such orderly proceedings in the 
interim between sessions of the court, in prepara- 
tion for argument, and submission of the contro- 
versy, aS may seem necessary, to be taken as the 


| rules of the court provide for and may be agreed 


upon between the litigants. 
Sicth.—Independent powers not represented in 
said court, but which may have become parties liti- 


| vant in a controversy before it, and, by treaty 


stipulation, have agreed to submit to its adjudica- 
tion, to comply withthe rules of the court and to 
contribute such stipulated amount to its expenses as 
may be provided for by its rules, or determined by 


the court. 
Your petitioner also reccomends that you enter at 
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once into correspondence and negotiation, through 
the proper diplomatic channels, with representa- 
tives of the governments of Great Britain, France, 
Germany, Russia, The Netherlands, Mexico, Brazil 
and the Argentine Republic, for a union with the 
government of the United States in the laudable 
undertaking of forming an International Court sub- 
stantially on the basis herein outlined. 

Your petitioner presumes it is unnecessary to 
enter into further argument in support of the fore- 
going propositions than is contained in the report 
of its committee, which is appended hereto and 
which your petitioner has already asked to have 
considered a part of this petition. Your petitioner 
will be pardoned, however, if it invite especial at- 
tention to that part of the report emphasizing the 
fact that the plan herein outlined is intended, if 
adopted, at once to meet the universal demand 
among English speaking people for a permanent 
tribunal to settle contested international questions 
that may hereafter arise between the governments of 
Great Britain and the United States. 

While it is contended that it is wholly impractica- 
ble to form such a tribunal without the friendly in 
terposition of other nations on the joint invitation 
of the powers who unite in its organization, it is 
very evident that a most acceptable permanent In- 
ternational Court may be speedily secured by the 


united and harmonious action of said powers as 


already suggested. Should obstacles be interposed 
to the acceptance, by any of the powers named by 
your petitioner, of the invitation to name a repre- 
sentative for such a court on the plan herein gene- 
rally outlined, some other equally satisfactory power 
could be solicited to unite in the creation of such a 
court. 

Believing that, in the fulfillment of its destiny 
among the civilized nations of the world, it has de- 
volved upon the younger of the two Anglo-Saxon 
powers, now happily in the enjoyment of nothing 
but future peaceful prospects, to take the first step 
looking to the permanency of peace among nations, 
your petitioner, representing the Bar of the Empire 
State, earnestly appeals to you, as the chief executive 
officer of the government of the United States, 
to take such timely action as shall lead eventually 
to the organization of such a tribunal as has been 
While 
ominous sounds of martial preparations are in the 


outlined in the foregoing recommendations. 


air, the shipbuilder’s hammer is industriously weld- 
ing the bolt, and arsenals are testing armor plates, 
your petitioner, apprehensive for the future, feels 
that delays are dangerous, and it urgently recom- 
mends that action be taken at once by you to com- 
pass the realization of the dream of good men in 
every period of the world’s history, when nations 
shall learn war no more and enlightened reason shall 








fight the only battles fought among the children of 
men. 
Anp Your PertrioNer Witt EVER Pry. 


Attested in behalf of the New York State 
{seaL.] Bar Association at the Capitol in the 
City of Albany, N. Y., April 16, 1896. 

Ep. G. WHITAKER, 
President. 
L. B. Procror, 
Secretary. 


To Hon. Winitam D. VEEDER, 
Chairman Committee on International Arbitration of 
the New York State Baur Association, and Associ- 
ates: 

GENTLEMEN —It was your pleasure at thi first 
session of the committee to assign to us the duty of 
devising and presenting to you a plan for the crea- 
tion of a Court of Arbitration to which may be sub- 
mitted controverted international questions between 
the governments of Great Britain and the United 
States. 

It may hereafter be worthy of remembrance, and 
we therefore note the fact, that the first meeting of 
the committee was held on the 12th day of Febru- 
ary, the anniversary of the birth of that great 
American patriot and statesman, Abraham Lincoln, 
and the first occasion of its celebration as a public 
holiday in the Empire State. It seems to us thiat it 
was a most fitting occasion for the inauguration of 
a movement looking to the permanency of peace 
among nations—-a day so recently set apart asa 
memorial in honor of the birth of one who, though 
the central figure and the controlling genius in the 
most gigantic war of modern times, was a man who 
loved peace better than he loved his life, and whose 
memory savors of the sweetest inspirations of the 
brotherhood of the entire human family, and of the 
fatherhood of an inscrutable First Cause. 

We have approached this duty with many mis- 
givings. The interests involved in the undertaking 
are so momentous, the problem to be solved so stu- 
pendous, and the action of the committee, if finally 
crystallized into a system for the eventual abolition 
of bloodshed among the civilized nations of the 
world, is freighted with such vast possibilities, that 
we pause on the threshold of our endeavor, op- 
pressed with a feeling of the inadequateness of man’s 
ability to compass such gigantic conclusion. Our 
duty, however, seems clear, and that is, to make 
the trial; and, in memory of blood-washed battle- 
fields on every continent, and of the wrongs and of 
the rights of humanity everywhere, we apply our- 
selves to the undertaking with honest effort. 

In the outset we find ourselves confronted witha 
problem of no mean proportions. By the resolution 
under which the committee is acting, we are ex- 
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pected to devise a plan for the creation of an Anglo- 
American court, and international only as between 
the governments of Great Britain and the United 
States, while no specific instructions have been for- 
mulated for our guidance. It is contended by 
some members of our association —- men who are 
recognized among the ablest legal writers and 
practitioners of the State — that it is quite within 
the practicable possibilities to create such a court, 
with only citizens of the two nations to constitute 
it, and that it is the duty of the committee to for- 
mulate such a plan and present it to the association. 
As a sub-committee, we find ourselves quite unable 
to participate in the belief that men of our own or 
of any profession, in any country, have attained to 
that ideal state of universal citizenship when, as 
members of a great International Tribunal, they can 
so forget kindred and country as to sit in judgment, 
with perfect impartiality, upon the sins of omission 
and of commission, of theirown fatherland. ‘* My 
country, right or wrong !”’ may, in the sweet mil- 
lenial time toward which we trust the world is 
moving, give place to the wiser and more equitable 
declaration, ‘‘ My country right, ut never wrong!” 
but the boundary lines between nations are still too 
closely drawn, and tlie blood flows yet too warmly 
in the veins of the children of our fathers, to con- 
template with perfect tranquility the submission of 
controversies to interested litigants for impartial ad- 
judication, 

We therefore confess our inability to provide any 
plan by which a court composed of an equal mem- 
bership of each government can be created to which 
such differences can be submitted with the expec- 
tation that a judgment may be rendered by it that 
will be respected by both litigants. It would be 
very like two litigants in a subordinate court 
selecting an equal number of jurors or arbitrators 
from their respective friends, all of whom should 
be personally interested in the outcome of the liti- 
gation, and then expect to secure a majority of 
such court in favor of either party. 

It is manifest, that to arrive at any decision and 
render a judgment that litigants will respect, a 
majority of the court must concur in its findings. 
In the first place, a case will not reach a court of 
the character contemplated until the representa- 
tives of the respective governments have exhausted 
every diplomatic effort to come to an amicable ad- 
justment of the disputed question without further 
friction than grows out of the seemingly cordial 
correspondence carried on between the high func- 
tionaries of the foreign offices of the two nations. 
It is only when these agencies prove unequal to the 
emergency, when diplomacy is inadequate and 
friendly relations are strained, when —without an 
impartial tribunal competent to settle the contro- 








versy—the time comes when passports are about to 
be exchanged, that steps will be taken to make a 
case for submission to such a court. It is evident, 
then, to the most unlettered citizen of either 
country, that under such circumstances no case can 
be successfully submitted to a tribunal composed of 
an equal number of citizens of the two countries 
and that neither nation will consent to the forma- 
tion of a court in which it will have an unequal 
voice and influence. If this contention is true, then 
it must be conceded that it is futile to expect that 
any beneficial result can be secured from a court 
evenly balanced between two contending parties. 

The great question of international arbitration is 
too important, in the eyes of all good men of every 
civilized nation, to be lightly dismissed, and we feel 
that every honest endeavor should be put forth to 
devise some plan for it, even if we must abandon 
any scheme that contemplates the exclusion of other 
than English speaking people from participation in 
the deliberations of such a court and final benefits 
to be derived from it. We cordially endorse the 
principle of arbitration, and we believe it practicable 
and possible. Holding fast to this tenet, we believe 
that the duty of the New York State Bar Associa- 
tion will not be fully performed until it has exhaus- 
ted every method within its reach to bring about 
the creation of a tribunal to which may be submit- 
ted all grievances between civilized nations with the 
same confidence in the justice and equity of its final 
decrees as is now experienced in the submission of 
other contentions to high courts of judicature among 
the nations of the world. 

While grave differences in matters of judicial pro- 
ceedings, social customs and modes of thought still 
exist between the Anglo-Saxon and the Latin races, 
and, to the casual observer, insurmountable difficul- 
ties appear to stand in the way of any closer rela- 
tions than now exist between nations of so widely 
divergent antecedents, we cannot share these appre- 
hensions, and we believe the hour has struck when 
these two great peoples may be brought into closer 
relationship. Standing almost on the threshold of 
a new century, in the closing hours of the old, and 
looking back over the years that are already com- 
passed within it, we are forced to admit that, inthe 
rapid strides that have been made in the sciences 
and in many useful discoveries and inventions dur- 
ing its years, improvements in the modes of legal 
procedure and in the methods of adjustment of 
menacing disputes, especially between nations, have 
not kept pace with other civilizing forces. While 
steam and electric appliances have diminished dis- 
tances, and have drawn nations into closer relations 
socially and commercially, standing armies still con- 
front us, and the seas are resplendent with steel- 
plated battleships and brilliantly uniformed navies. 
We sit tete-u-tete, while the knife looks out of our 
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belt and a Winchester rifle or a needle gun stands | 
behind each one of us. Can we change these ac- | 
cessories ? That is the question. 

We hold to the opinion that these two great races | 
have reached a stage of development when, in the 
interests of humanity, a grand effort should be made 
to create a tribunal that, in time, shall grow into a 
central international court, to which shall be sub- 
mitted all grave international questions that 
threaten the peace of nations and the prosperity of 
the world. As we look abroad and among the 
nations that are now in friendly intercourse politi- 
cally, commercially and religiously, we see a grow- 
ing disposition on the part of the representatives of 
all these peoples to draw closer together in their 
general relations, and to minimize the evils that 
grow out of international disputes. 

Reviewing the situation, therefore, it appears to 
us, acting as a part of the committee created by 
the State Bar Association, that we shall not have 
done our full duty in the premises if we do not 
present to you a plan by which more than the 
governments of the United States 
Britain shall be brought into these closer relations, 


and Great 
and eventually submit to an impartial court con- 
troversies that cannot be adjusted by diplomatic 
Without 
tions from the committee, we have, therefore, can- 


negotiations. waiting further instruc- 
vassed this subject from the high standpoint of the 
greatest good to the greatest number, and beg to 
submit to the committee a plan which, if adopted, 
we feel will lead eventually to the results desired. 


It must be conceded that this plan embraces more 





than has been referred to us, but, as the greater 
includes the less, and only by the adoption of a 
plan that brings into these closer relations other 
nations than those using the English language, can 
we hope for the attainment of the ends sought for, 
we venture to give the result of our deliberations. 
We, therefore, recommend : 

First. A permanent International Tribunal, to be 
known as ‘** The International Court of Arbitration.” 

Second. Such court shall be composed of nine 
members, one each from nine independent States 
or nations, such representative to be a member of 
the Supreme or highest court of the nation he shall 
represent, chosen by a majority vote of his asso- 
ciates, because of his high character as a publicist 
and judge and his recognized ability and irreproach- 
able integrity. Each judge thus selected shall hold 
office during life or the will of the court selecting 
him. 

Third. The court thus constituted shall make its 
own rules of procedure, shall have power to fix its 
place of sessions, and to change the same from time 
to time as circumstances and the convenience of | 
litigants may suggest, and shall appoint such clerks 
and attendants as the court may require. 


‘ourth. Controverted questions arising between 
any two or more independent powers, whether 


| represented in said ‘‘ International Court of Arbitra- 


tion,” or not, may be submitted by treaty between 
said powers to said court, providing only that said 
treaty shall contain a stipulation to the effect that 
all parties thereto shall respect and abide by the 
rules and regulations of said court, and conform to 
whatever determination it shall make of such con- 
troversy. 

Fiyth. Said court shall be open at all times for 
the filing of cases and counter-cases under treaty 
stipulations by any nation, whether represented in 
the court or not, and such orderly proceeding in the 
interim between sessions of the court in prepara- 
tion for argument and submission of the contro- 
versy, as may seem necessary, may be taken as the 
rules of the court provide for and may be agreed 


| upon between the litigants. 


Sith. Independent powers not represented in 
said court, but which have become parties litigant 
in a controversy before it, and by treaty stipula- 
tion have agreed to submit to its adjudication, 
shall comply with the rules of the court and shall 
contribute such stipulated amount to its expenses 
as may be provided for by its rules or determined 
by the court. 

To secure early consideration of this important 
question, and harmonious action on the part of all 
citizens of this and other countries who favor the 
organization of such a tribunal, we also recom- 
mend: 

Seventh. That the President of the United States 
be respectfully memorialized, on behalf of the New 
York State Bar Association, and of such other bar 
and other associations in this country as may be 
pleased to join therein, at once to enter into nego- 
tiations with the representatives of the govern- 
ments of Great Britain, France, Germany, Russia, 


| The Netherlands, Mexico, Brazil and the Argentine 


Republic, for a union with the government of the 
United States in the laudable undertaking of form- 
ing an International Court substantially on the 


basis herein outlined. 


Kighth, That correspondence be opened immedi- 
ately with other bar associations in the United 
Bar of the 
State of New York communicated to them, and that 


States, the action of the Association 
such associations and other organizations, societies 
and individuals be invited to join in said memorial 
to the President, in order that action by the gov- 
ernment of the United States be secured at as early 
a date as seems practicable and consonant with such 
an enterprise and the dignity of the undertaking. 

Ninth. That correspondence be also entered into 
with like legal bodies in Great Britain, its colonies, 
and other countries believed to be interested in 
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such a movement, having for its purpose the en- 
couragemert of every effort among civilized people 
to compass peace and strengthen the bonds of broth- 
erly love among nations. 

In presenting this plan we have not overlooked 
the fact that there were many obstacles to be over- 
come before a tribunal that may be entitled to rank 
We 
are not unconscious of the fact also that many good 


as an international court can become a reality. 


citizens of our country, whose opinions are worthy 
of most careful consideration, maintain that a court 
of the character outlined in these recommendations 
is Utopian and impossible. Here is a broad field 
for argument, but we have endeavored to keep out 
of it as far as possible. We do believe some plan, 
be it the one we now present, one at all similar to 
it, or one entirely remote from it, is possible and 
will eventually be a consummation among the civil- 
ized nations of the globe, and that there is nothing 
more Utopian or impossible in such a dream than 
has appeared in many other dreams looking to a 
higher civilization among the children of men. 

To appreciate the possibilities that may attend 
upon the advent of a new generation, and may ulti- 
mately enter into its history, one must hoid close 
communion with the fictions of its predecessors. 
Evolutions are the product of the years, and they 
wait on intellectual and moral forces equally with 
the material. The Utopia of one century is the 
Achievement of the next. Thomas More wrote fic- 
tion; Thomas Edison is leaving the imprint of fact 


on things material about him, and yet how very like 


are the lines of thought and study these men of 
genius pursued in their respective generations, A 
vreat international court for the settlement of inter- 
national disputes may be the Utopia of to-day, but 
We 


shall not keep step with the progressive spirit of 


none the less the Attainment of to-morrow. 


the century if we are not prepared to move on to 


much higher ground than we now _ occupy 


in the adjustment of 
The 


are but the invitation to go up higher. 


legal controversies among 
men and nations. suggestions we have made 
not at- 
tempted to enter into details in th® formation of the 


In these recommendations we have 
proposed court, further than to provide for the num- 
ber of judges to constitute it, and some essential 
matters that must necessarily be cared for in its or- 
ganization. We have nine powers whose represen- 
tatives, we think, should be called to constitute this 
court. These nine powers appear to be such as 
would most promptly recognize the importance of 
such a tribunal, and that would readily second the 
We do not 


presume to exclude other nations or to intimate by 


movement looking to its organization. 


our designation of those named that representatives 
from other nations may not be just as worthy and 








just as satisfactory in every respect to enter into the 
composition of this court, but, believing that in the 
selection of the of such a court both 
Europe and America should be represented in as 
nearly equal parts and on as nearly equal terms as 


members 


circumstances permit, we have designated the nine 
countries named in our seventh recommendation. 
We do not need to invite attention to the fact that 
only four of the nine nations specified by us are on 
the American continent, while five are in Europe; 
still, it seems to us, that this division is only ¢ 
proper one, and that there can hardly be any fair 
criticism of our work on account of it. These na- 
tions are among the most enlightened and powerful 
on the two continents, and unquestionably each one 
of them has a high court from which may be selected 
a most satisfactory representative to sit as an arbiter 
in a great central tribunal. 

The plan proposed by us for the selection of this 
court appears to be the most feasible and least ob- 
jectionable of the several plans that have suggested 
themselves, 
these different governments are selected for their 


The members of the highest courts of 


known ability and integrity and it is presumed that 
they are all chosen for life, or during good be- 
havior. They are as far removed from political in- 
fluences as any body of men can well be, and it is 
the opinion of your sub-committee that no better 
plan can be devised for the formation of an impar- 
tial international tribunal than to have nine judges 
selected from nine such courts, who are beyond the 
reach of political influence and personal ambition. 
For the same reason, we have provided for a change 
in the court when, by reason of incapacity or other 
cause, a member of the court who has been selected 
is found unable properly to represent his govern- 
ment in the sittings of the court. 

We are of the opinion that the selection of the 
court and the power to make changes in it from 
time to time should be left wholly to the Supreme 
Courts of the respective powers represented in the 
International Court. There are many other methods 
that have suggested themselves, but not one of 
these seem so free from objection as the one we 
Ap- 
pointment by an executive is open to the criticism 


have named in our second recommendation. 


of possible political influence, while the Supreme 
Court of a nation embodies the highest and pro- 
foundest judicial conception and is too remote from 
improper influences to yield to any pressure not de- 
signed to serve the highest purposes of so im- 
portant an enterprise. 

We ought also to explain that we believe it un- 
necessary, in the formation of this court, for the 
governments composing it to enter, in advance of 
its construction, into any treaty stipulations in re- 
gard to it. We think the work of organization can 
be done by the legislative and executive branches 
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of the several governments, without resort to treaty 
negotiations, There may be no objection to a 
general treaty between these governments, looking 
to the formation of this court, but it appears to us 
that the time for treaty stipulations to be entered 
into is when two or more governments, either rep- 
resented in this court or outside of it, recognize its 
utility and accept it as their ‘‘peace maker,”’ or, in 
a specific case, without such full acquiescence, find 
themselves in a position where they are unable, by 
ordinary diplomatic negotiations, to settle a con- 
troversy that threatens amicable relations between 
them. Then such a treaty may be entered into and 
the permanency of the court recognized, or their 
specific controversy submitted to the tribunal that 
has already been provided by wise legislation on 
the part of the several powers represented in it. 
The wisdom of the plan we present may be ques- 
tioned on the ground that it embraces too much, and 
that the time has not arrived when so many powers 
may be prompted to entertain a project fora great 
central international tribunal. We take occasion, 
however, to observe that this proposition is intended 
to meet the present almost universal demand for a 
permanent court for the settlement of controversies 
that may arise between the governments of Great 
Britain and the United States, while it is at the 
same time sufficiently flexible to be adapted to the 
necessities of other nations as they may learn its 
utility. 
perform such an important office between two 
great nations ought not to contain a less number 
than nine members, as, in case of a dispute, two of 


It appears to us that a court designed to 


the members would be interested as parties litigant, 
thus leaving the decision in reality to be made by 
the remaining seven members of the court. To 
set the machinery of such a court in motion requires 
a treaty only between the two Anglo-Saxon nations, 
—Great Britain and the United States. By the 
terms of this treaty the two nations interested in 
the creation of the court would need but to invite 
the other powers named in our seventh recom- 
mendation, as an act of comity between friendly 
nations, to select seven members of the court in 
conformity with the foregoing propositions. It 
will be unnecessary for any other nation to join in 
such a treaty, as, by the act of the two English 
speaking powers, and by virtue of the treaty stipu- 
lations between them, a permanent ‘ International 
Court of Arbitration ” would become an established 
fact. It is believed that, if such a court be once 
recognized and accepted by two such powers, its 
utility will force recognition and adoption by other 
nations seeking honorable adjustment of vexatious 
international questions. 

We also submit to you a form of memorial to be 
addressed to the President of the United States, in 








which are outlined the recommendations herein pre- 
sented, and we recommend that this memorial be 
presented to the President without delay and thiat 
other associations and organizations be invited to 
join therein as contemplated in the foregoing rec- 
ommendations. 

All of which is respectfully submitted by your 
sub-committee, at the State Capitol in the city of 
Albany, N. Y., April 16, 1896. 

W. Martin JoNEs, 
Wa ter 8. LoGaN. 


To the New York State Bur Association: 

The foregoing report of the sub-committee of the 
committee on international arbitration, appointed 
by the State Bar Association was duly submitted to 
the full committee, in session at the State Capitol in 
the city of Albany. on the 16th day of April, 1896; 
and, on motion duly made, said report was en- 
dorsed and adopted as the report of the full com- 
mittee to the State Bar Association. It is therefore, 
herewith, respectfully submitted as the report of 
your committee. 

State Capitol, Albany, N. Y., April 16th, 1896. 

Wintram =D. 
Brooklyn. 
WALTER S. Locan, New York. 
W. Martin Jones, Rochester. 
SHERMAN 8. RoGeErs, Buffalo. 
Joun I. GrLBert, Malone. 
CuarRLEs A. DesHon, New York. 
Wiiiram H. Rosertson, Katonah. 
Epwarp G. Wairaker, New York. 
CHARLES M. 
Saratoga. 


VEEDER, Chairman, 


Davison, Secretary, 
Committee. 
Cuauncey M. Depew, New York. 
Joun B. Moore, Columbia College. 
Advisory Me mbers. 


—- o 


SARAH AUSTIN —A MODERN THEODORA. 


(From the Century Magazine for April.) 

\ HEN Jobn Austin died in 1860 even his friends 

admitted tat no life of such talent and 
promise had ever before seemed more entirely 
wasted and resultless. Ambitious to be a great 
lawyer, he had failed completely as a writer, 
teacher, practitioner, and maker of law. There 
had been long years of study, but no fruits, so that 
nothing seemed more certain at his death than that 
he would remain for ever unknown, And yet, be- 
fore half a score of years had passed, behold John 
Austin’s name led all the rest! He had suddenly 
become the greatest figure and the greatest power 
in the whole history of English jurisprudence. 
Dux femina facti. It was Sarah Austin, his wife, 
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who wrought this change ; and it was her indus- 
try, her intellect, and devotion that made the name 
of Austin famous throughout the world, and did 
for English law its greatest service. 

Owing to her modest disclaimer of having done 
anything more than edit her husband’s writings, Mrs. 
Austin has not received the credit or admiration 
which is rightfully hers. Students of jurispru- 
dence have not suspected it possible that a woman 
could have done what she did; and it is only 
since the publication of her letters and of the vari- 
ous memoirs of her contemporaries that her remark- 
able intellect, and the remarkable to 
which she put it, have come to be recognized. 
Gibbon says that many of the 
must be attributed to the sage 


more use 
laws of Justinian 
counsels of Theo- 
he had re- 
John Austin was 


wife, whom 


ceived as a gift of the Deity.” 


dora, “his most reverent 
no less blessed, for whatever of note there is in his 
career is due entirely to the guidance and inspira- 
tion of his wife. Immediately upon his death she 
resolved to devote her remaining years to an at- 
tempt to place before the public the scope and re- 
sult of his judicial studies. 

Her 
labors were more than editorial; they were aposto- 
All that Austin had left, besides a few old 
lectures, was a book out of print and out of de- 


No woman ever essayed a more trying task . 
lie. 


mand, and a wilderness of marginal annotations in 
books he had read, together with a multitude of 
scrawled scraps without order or sequence and for 
the most part illegible. It was this Serbonian bog 
that she made blossom as the rose; and what Jolin 
Austin in the prime of his manhood spent all his 
strength onin vain, came to pass, as it were, at a 
touch from the hand of a woman who worked for 
his sake, not for herown. She knew her husband’s 
views and the value of his notes and memoranda 
by having discussed them with him, and it was her 
ambition to put all these together and formulate 
some rational system of jurisprudence. 

That Mrs. the 
should have been able to produce the series of vol- 


Austin, under circumstances, 
umes known as ‘‘Austin’s Jurisprudence ’’ proves 
her possessed of one of the most remarkable intel- 
The determination of 


the nature of rights and of positive law and its ad- 


lects known to womankind. 


ministration; the analysis of sovereignty, law, sanc- 
tion, politics, the systematisation of English law 
out of the meaningless elaboration and mass of feu- 
dal anomalies and accidents which incumbered it— 
these were among the problems Austin had set for 
himself, and the solution of which he had left for 
his wife to complete. 

Brougham says that John Austin had the finest 
legal intellect of histime. But he lacked the quali- 
ties that win success; he was gloomy and melan- 











cholic in temperament, and in his work was over 
reflned and wanting in a sense of proportion and 
completness. After his failure as a lawyer he pre- 
pared a series of lectures on jurisprudence, which 
had to be given up for want of an audience —a 
fate that befell a similar series a few years later. 
Nevertheless, under the influence of his wife, he 
prosecuted his legal studies for a number of years, 
although after his earliest lectures she could never 
prevail upon him to prepare anything for publica- 
tion. Sickness, poverty, and repeated disappoint- 
ment had so preyed upon his over sensitive nature 
that during the later years of his life he dropped 
the study of law entirely. 

His life failure, however, never discouraged his 
wife; and perhaps Sarah Austin’s strongest claim 
to distinction lies in her beautiful realization of per- 
fect wifehood, Her career certainly ought to be a 
living rebuke to those of her latter-day sisters who 
regard matrimony and motherhood as a bondage for 
the intellectual, and an obstacle to, the fuller life. 
For nearly fifty years, in the midst of all manner 
of adversity and disappointment, was John 
She cheered and 
She did not make Mrs, Carlyle’s 
fatal mistake of refusing to be interested in her 
husband’s studies; on the contrary, she tried to 


she 
Austin’s constant inspiration. 
encouraged him. 


keep him at them, and watched over him with a 
solicitude that was almost maternal. A few years 
before the jusband’s death, she complained in a 
letter to Guizot, the great French statesman, that 
Austin would not take up those juridical studies 
on which he had spent the early years of his life. 
“ My husband,” she said, ‘‘ is to me sometimes as a 
god, sometimes asa sick and wayward child — an 
immense, powerful, beautiful machine without the 
balance-wheel which should keep it going constantly, 
evenly and justly;’ and she expressed her bitter 
disappointment that he should not have done what 
he might have done “for the great cause of law 
and order, of reason and justice.”’ 

Perhaps she felt even then that she was being 
prepared to do this work herself, for although her 
own literary and social labors took up much of her 
time, her one ambition was to be John Austin’s 
helpmate; and it seems that during all of his later 


life they lived entirely for each other, spending 


their days, as she says, in almost unbroken fete-a- 
tete. In the preface which she wrote upon the com- 
pletion of her task she tells her modest story in 
these words: ‘‘I have gathered some courage for 
this work from the thought that forty years of the 
most intimate communion could not have left me 
entirely without the means of following trains of 
thought which constantly occupied the mind 
whence my own drew light and truth as from a liv- 
ing fountain. * * * During all those years he 
had condescended to accept such small assistance 
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as I could render, and even to read and talk to me 
on the subjects which engrossed his mind, and 
which were, for that reason, profoundly interesting 
to me.” The whole of this preface is a charming 
revelation of wifely confidence and self-forgetting 
love. When she wrote it she hardly knew how 
well her work had been done, for the three volumes 
which she published attained an immediate and 
brilliant success. They practically worked a revo- 
lution in the study of English law, and although 
somewhat overshadowed of late by the so-called 
historical school, their influence on contemporary 
legal history is still very marked. They have in- 
troduced the spirit of precision, exactness and care- 





ful analysis into legal studies, and have swept away 
nearly all that foolish twaddle of the lawyers which 
reminded a keen critic of English law of the “ gab- 
ble of Bushmen in a kraal.” 
Sarah Austin was born 
youngest child of John 
Norwich, and a grandson of the famous dissenter | 
of the same Her parents were eminently | 
superior peopie, whose home was frequented by the 
leading men of the day, who loved and admired 
the ‘Madame Roland of Norwich,” as Mrs. Taylor 
Sarah was given a thorough education, 
sarly disposition for intellectual 


1793, and was the | 
Taylor, a yarn-maker of | 


in 


name. 


vas called, 


but showed 
work; and at eighteen she had flirted and danced 


no 


herself into the exalted position of reigning belle 
of ‘‘England’s provincial Athens,” 
Beautiful, dazzling, impos- | 


as Norwich 
proudly called itself. 
ing, fond of display and flirtation, and devoted to 
pleasure and society, she was the cynosure of all 
the beaux of those parts. 

Suddenly John Austin crossed her path, and a 
change came over the handsome, high-spirited girl. 
‘*T have just seen Sally Taylor,” says the learned 
Dr. Fox in a contemporary letter; “and from the 
extreme of giddiness and display she has become 
the most demure, reserved and decorous creature. 
Mr. Austin has wrought miracles, for which he is 
blessed by the ladies, cursed by the gentlemen, and 
wondered at by all. Some abuse the weakness 
which makes her, they say, the complete slave of 
her lover; others praise the strength by which he 
has so totally transformed her manners and habits.” 
Austin was then a melancholy young law student, 
habitually grave and despondent, who abjured so- 
ciety and was given only to serious converse. With 
him she fell violently in love. Ilis intel- 
lectural yearning at once became hers, and in a 
faded note-book she has left a summary of her 
reading during their seven-year courtship. Malthus, 
Adam Smith, Stewart, Condorcet, Bentham, Bacon, 
Machiavelli, Hume, and the classic legal authors 
were studied with great thoroughness. After the 
manner of Pliny’s Valpurnia, she says she tried to 


intense 


| attracted 





keep up with all the studies of her lover; and 


through all her long courtship the proud girl’s one 
ambition seems, like Portia’s, to have been to com- 
mit her gentle spirit to her Bassanio for guidance. 
In 1819 she was married to Austin, and they took 
house next door to James Mill and near 
Bentham. Here Mrs. Austin’s special genius 
manifested itself, and her little parlor soon 
one of the most famous salons in London. 


a small 
Jeremy 
at once 
became 
Then and in after years her fireside was frequented 
by the best men of the time. Bentham, Carlyle, 
Sydney Smith, Jeffrey, Lewis, Lord Lansdowne, 
Molesworth, Sir James Stephen, the Mills, Sterl- 
ings, Butlers, Romillys, and others —a mighty host, 
— were constant visitors, and every one of them 
has left evidence of his appreciation of her. To 
Jeffrey she was ‘‘*my best and brightest;’ to-Syd- 
ney Smith ‘the fairest and wisest ;” to Sir James 
Stephen “my great ally;" to Charles Butler, 
Heinrich “ Hin 


a 
‘**Gross-Miitterchen;” to Heine, 
liebes Engelkind;” to Carlyle, ‘‘ Sunlight through 
waste weltering chaos; to John Stuart Mill, ‘ Lie- 
bes Miitterlein.” 

From the very first year of her marriage until her 


death, nearly fifty years later, Mrs. Austin was one 


| of the best-known women of her day, not only in 


While 


Austin was pursuing his studies at Bonn and Paris 


England, but on the Continent as well. 


her gatherings there became almost as famous as 
those of her friend Mme. Récamier; and although 
she could offer her guests but the barest comforts, she 
her home the leading intellects of 
France and Germany. Niebuhr, Schlegel, Arndt, 
Heffter, Mackeldey, Comte, Say, Guizot, all paid 
court to ‘la petite mére du genre humain,” as 
To have had the intimate con- 


to 


Chevalier calls her. 
fidence of such an array of genius is of itself a 
sufficient indication of her exceptional character; 
but Mrs. Harriet 
Martineau, who hated her bitterly, to the contrary 
These friendships grew out of 


Austin was not a lion-hunter, 


notwithstanding. 
mutual helpfulness, as the extensive correspondence 
she kept up with nearly all of these men shows. 
To Guizot she wrote almost as a mother to her son. 
He discussed his statecraft freely with her, and ap- 
pears to have highly valued her shrewd criticisms 
and suggestions. There are endless letters to and 
from Bentham, Macaulay, Mill, Southey, Jeffrey, 
Senior, the Duchess d'Orléans and the Comte de 
Paris, Gladstone and others. All of these admired 
‘*den gesunden Menschenverstand,”? which Hum- 
boldt said underlay all her conversation and writ- 
ings. She kept in intimate touch and sympathy 
with the life and work of each one of them. 
Although Sarah Austin had nothing of the mas- 
culine about her, and liber 
weiblich, nevertheless she did an appaling amount 
of work. Besides the constant care and companion- 


was, if anything, 
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ship she gave her husband and her one child (who 
afterwards became well-known as Lady Duff Gor- 
don), Mrs. Austin was always busy at literary work ; 
indeed, until 1849, when the Queen granted her a 
complimentary pension, she was compelled thus to 
earn most of the Austin daily bread, 

As an author Mrs Anstin does not rank very high; 
for although she was a genuine literary artist she 
wus by no means a literary genius. Many of her 
works, like her ‘* Germany from 1760 to 1814,” her 
‘-Essays on Education,” and some of her letters to the 
Atheneum, still repay reading; but aside from her 
matchless work her 


on jurisprudence, most of 


energy was spent in translations. There was prob- 
ably no one in England more familiar with the best 
literature of the Continent; and next to Carlyle she 
did more than anyone else to introduce German 
literature in England. An Edinburgh reviewer, 
with old-fashioned grandiloquence, insisted that he 
could not properly express his admiration of her 
German translations ‘‘except in language which 
might be misinterpreted as the diction of indiscreet 
flattery.” Her translations, he claimed, are repro- 
ductions; and with Carlyle’s ‘ Wilhelm Meister” 
and George Eliot’s ‘‘ Jesu” before him he declared 
that there was no other translator in England of 
one-tenth her ability. 


Her best life was so ungrudgingly given to others, 


and her modesty so refreshingly feminine, that Mrs, 
Austin either as authoress or as women, is almost 
unknown to the new generations, And yet, aside 
from her peerless juridical labors, she deserves to 
be well known by her latter-day sisters, if for no 
other reason than as a possible ideal for the newer 


womanhood. SYLVIA R. HERSHEY. 


se 


VOLUNTARY SETTLEMENTS: RETILT'S 
TRUSTS. 
| Fm recent case of Re Tilt’s Trusts, Lampet v. 


Kennedy (74 L. T. 


Rep. 163), calls attention to 
four topics relating to voluntary settlements which 
a lawyer, who is advising upon such instrument, 
more especially if it be far-reaching in intention 
and expression, or if it affect property not in the 
settler’s possession, will do well to bear in mind :— 

(a) Equity will not, it seems, give its assistance 
to execute a voluntary contract. In the case of 
Meek v. Kettlewell (1 Hare; 464) an assignment by 
deed of an expectancy was held by Vice-Chancellor 
Wigram, to be only a contract, and, accordingly, 
unless it was made for valuable consideration, not 
supportable. The expectancy there was the hope 
next of kin of Mrs. 
Hannah Meek under the limitations by a will in 


of succession, as one of the 


trust for her next of kin in case she left no issue. 
During Mrs. Meek’s lifetime one of her possible 





next of kin made a voluntary deed of assignment of 
this expectancy. Mrs. Meek died without issue. 
At her death the suit was instituted to enforce the 
deed. His honor dismissed the bill, and his deci- 
sion was affirmed on appeal (1 Ph. 347) by Lord 
Lyndhurst, who said the deed was altogether inope- 
rative and also ineffectual as a declaration of trust. 
As it would seem that this case was admitted as an 
authority in the recent case, itisas well to call at- 
tention to the fact that, writing in 1873, the late 
Mr. Jacob Waley conceived thatthe case of Keke- 
wich v. Manning (1 De G. M. & G. 176) and subse- 
quent authorities “ preclude all question as to the 
validity of a voluntary disposition with reference 
to the nature of the property dealt with and narrow 
the inquiry to the point whether enough has been 
done to effectuate the intended disposition ” (3 Dav, 
Conv. Prec. 693); and students will remember that 
Messrs. White and Tudor, in the last (the sixth) 
edition of their ‘‘ Selection of Leading Cases,” 
Manning must 
be considered in effect, though perhaps not ex- 


state that the case of Kekewich v. 


pressly, overruling, among other cases, Meek v. 
Kettlewell (i White & Tud. 321). It would, there- 
fore, not be amiss if this topie were, at no distant 
date, to come before the Court of Appeals and be 
there discussed and determined; and it is to be 
hoped that, if it do, it will be placed on the more 
satisfactory footing required by good sense and 
cleared of all refinements or legal fictions, 

(6) A person named in a deed who is not alive at 
the time when it is executed, does not take under 
it, and, accordingly, his representatives cannot 
claim under it. (Re Corbishley’s Trusts, L. Rep. 
14 Ch. Div. 848; Re Tilt’s Trusts,, whi sup.) But 
by the deed a title is created in favor of the bene- 
ficiaries named therein; and therefore the onus of 
proving that, contrary to the deed, a person named 
therein was dead at the time the deed was executed 
falls upon the person asserting the fact. Hence, in 
the absence of such proof, the trust fund cannot be 
treated as the subject of a resulting trust, and so as 
forming part of the estate of the settlor, but it must 
be paid to the representative of the person named. 
(Re Corbishley’s Trusts, vi sup.) 

(c) In the absence of a contrary intention, a con- 
firmation by a settlor of a voluntary deed has no 
retrospective effect, and will only set up such trusts 
as are subsisting and capable of taking effect at the 
date of the confirmation. It seems to follow that, 
when a person named in an inoperative deed dies 
before it is confirmed, his representatives have no 
rights under either the deed, or the confirmation, 
(Re Tilt’s Trusts, whi sup.) 

(d) The last topic is one of considerable import- 
ance to those who are drafting the division of a cer- 
tain sum. It is this: Where the fund is of definite 


or both combined. 
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amonnt, a gift of the residue of it is not, as many 
might suppose, and most settlors may intend, a gift 
of all of the fund which fails, but a gift of an ali- 
quot portion. (Page v. Leapingwell, 18 Ves. 463; 
Re Tilt’s Trusts, udi s ep.) 
it is worth observing in passing, this construction 


In Page v. Leapingwell, 


was applied to the disposition of an estate which 
the testator qdirected to be sold, but which he as- 
sumed would produce a given sum. This question 
of construction arises from the consideration as to 
whether the settlor or testator did not assume he 
had a certain sum to distribute, and divided the 
sum up in definite proportions upon that hypothe- 
sis; and so, in fact, used the expression ‘‘ the resi- 
due” for the actual sum then remaining, and in- 
stead of figures. As, however, this construction 
depends upon the fund being of an ascertained 
amount, or rather upon its being so treated by the 
settlor, the general rule as to the comprehensive- 
ness of the expression applies where this is not the 
case. (Faulkner v. Butler, Amb. 514; Petre v. 
Petre, 14 Beav. 197.) The great importance of de- 
termining whether a bequest of the residue of a 
fund is or is not specific, will be perceived when it 
is remembered that wherever the fund is actually 
found to be less than was estimated by the testator, 
if the bequest be specific, all the beneficiaries must 
abate proportionately, but, if it be not specific, the 
loss will fall on the person to whom the residue is 
given. (Page v. Leapingwell, wii sup.; Petre v. 
Petre, ubi sup.) It is convenient, therefore, when a 
will or other instrument is found to express the 
settlor’s or testator's intentions on this topic in lan- 
guage that is clear and free from all doubt.—- Law 
Times. 
> 


Motes of Amevican Decisions. 


MASTER AND SERVANT — ACTION FOR INJURIES. — 
A railroad company is not an insurer of the safety 
of its employes, but is liable for injuries resulting 
to an employe from its failure to exercise reasona- 
ble and ordinary care toward him, unless he has 
been guilty of contributory negligence upon his 
part. (Atchison, T. & S. F. R. Co. v. Winston 
| Kan.], 43 Pac. Rep. 777.) 


MASTER AND SERVANT—INJURIES TO EMPLOYE.— 
A complaint alleging that deceased, while em- 
ployed in the yard of defendant stone company, 
was crushed by a large stone, which fell on him; 
that defendant had negligently placed and for three 
months allowed said stone to remain with its edge 
resting upon two small stones, laid on loose earth, 
which was liable to press down on one side, and al- 
low the stone to fall over; and that deceased was 
ignorant of the dangerous condition of said stone, 
and was unable to see the earth under said stone, 





does not show that the said loose earth was the 
cause of said stone’s falling over, but shows that 
the danger complained of was incident to the ser- 
vice, failure to negative the assumption of which 
renders the complaint bad. (Salem Bedford Stone 
Co. v. Hobbs [Ind.], 42 N. E. Rep. 1022.) 

MINES AND MINING—RIGHT TO FOLLOW DIP.— 
When the outcrop of a vein passes through on: 
end line and one side line of a location, the locator 
may draw in the otherend line to the point of inter 
section of the vein with the side line, and abandon 
what lies beyond; and he will then have the sam 
extralateral rights as if the claim had been s 
located in the first instance. (Tyler Min. Co. v. 
Last Chance Min. Co. [U. 8. C. C., Idaho], 71 Fed. 
Rep. 848.) 

NEGLIGENCE — PLEADING. —In an action by a 
servant of the lessee against the lessor for personal 
injuries caused by the defective condition of the 
elevator in the building of the lessor, which the 
lessee had the privilege of using, and received while 
the servant was using the elevator, by reason of its 
falling, the complaint need not set out in what way 
the elevator was defective. (Ellis v. Waldron [R. 
I.], 33 Atl. Rep. 869.) 

PRINCIPAL AND AGENT—AGENCY TO SELL LAND— 


REVOCATION. —The interest of areal estate broker 


in commissions to be earned will not prevent a 
revocation of his agency at any time prior to a sale. 
(Neal v. Lehman [Tex.], 34 5. W. Rep. 153.) 
PRINCIPAL AND SURETY — INDEMNITY.— A share 
of certain money distributed by order of court was 
alloted to a married woman, and paid to her attor- 
ney. Before paying it over to his client, he exacted 
from her a bond of indemnity to hold him harmless 
if he was compelled to refund it, which was given 
and signed by her husband as surety. The order of 
distribution was afterwards set aside, and the attor- 
ney assigned the bond to the person by the final 
order entitled to the money: //e/d, that there hav- 
ing been no recovery against the attorney, and 
there being no liability for the money on his part, 
the assignee could not recover on the bond. (War- 
rum v. Derry [[nd.], 42 N. E. Rep. 1123.) 
RAILROAD COMPANIES —SPEED OF TRAIN—NEGLI- 
GENCE.— When the ordinances of a city through 
Which a railroad runs prohibit the running of trains 


at a greater speed than six miles an hour within the 


city limits, the running of a train at greater speed 
than that allowable is negligence per se, but it is not 
such negligence as authorizes the recovery of dam- 
ages for an injury inflicted by such train, unless it 
appears from the evidence that such unlawful speed 
was the proximate cause of the injury. (Chicago, 
R. I. & P. Ry. Co. v. Kennedy [Kan.], 43 Pac. Rep. 
802.) 
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Aotes of English Cases. 


ADMINISTRATION. — A., on retiring from his part - 
nership business, entered into an agreement with 
the continuing partners, dated in April, 1894, by 
which it was agreed (inter a/ia) that his capital in 
the firm should be taken as ascertained at the sum 
of £15,772, and should be considered 
lent by him to the continuing partners at five per 


as money 


cent per annum, 
1904. 
however, pay it 


and such capital was to be paid in 


August, The continuing partners might, 


at any time or times, in one or 
They were to produce annually 
to A. a balance sheet of the business, and all books 


more sum or sums. 


and documents in relation thereto, and permit him 
In certain 
specified events the testator was to be entitled to 


to examine the stock of the business. 


demand and recover immediate payment of the sum 
of £15,772, or so much thereof as remained owing. 

In September, 1894, A. died, having by his will, 
dated in February, 1890, given his residuary estate 
upon trust for certain persons for life with re- 
mainders over. 

Held, (1) That there ought to be no restriction on 
the discretion of the trustee of the will as to how 
often there should be audits and stock-takings 
the audits and 
stock takings were for the benefit of the whole 


of the business ; and (2) that as 


estate, the object of them being to ensure the 
safety of the £15,772, the expenses thereof repre- 
sented part of the “costs, charges and expenses 
properly incurred” by the trustee in the per- 
formance of his duty, and ought therefore to be 
paid out of the capital of the estate and not out of 
the income. (Ct. of App., Re Bennet; Jones vy, 


Bennett, 74 L. T. Rep. 157.) 


Bankruptcy — It is not true to say that no per- 
sonal earnings of the bankrupt after the bankruptcy 
pass to his trustee, for it is only the personal earn- 
ings reasonably necessary for the maintenance of 
the bankrupt and his family which do not pass to 
the trustee. 

The right to work an invention patented by an 
undischarged bankrupt was sold by him to a com- 
Instal- 
ments amounting to £20 became due, and in an in- 
terpleader issue between the company and the 
official receiver, the County Court judge decided 
that the £20 were personal earnings of the bankrupt 
and must be paid by the company to him, and leave 
to appeal was refused. Further sums became due, 
which were claimed by the official receiver as after 
acquired property as well as all future earnings. 
The bankrupt’s solicitor also claimed, under a charge 
given him by the bankrupt over the patent and the 
royalties, to have his costs. 


pany for £500 and a royalty of £10 a week. 





Held, That the trustee was estopped by the 
County Court judge’s decision from denying that 
That the 
bankrupt could only retain for himself out of them 
sufficient for the reasonable maintenance of himself 


these royalties were personal earnings. 


and his family, and that £5 a week was sufficient 
for that purpose. That the balance must go to the 
trustee, subject to this, that the solicitor was en- 
titled to a first charge on the whole fund for his 
costs incurred in creating the fund. (Q. B. Div., 
Bankruptcy; Re Graydon; Ex parte The Official Re- 
ceiver; 74 L. T. Rep. 175.) 


INLAND REVENUE.—The Duildings of Charter- 
house school consisted of a head master’s house, 
the houses of two assistant masters, a chapel, hall, 
library, and other buildings. By the school stat- 
utes the head master was required to reside contin- 
ually during each school term in his dwelling house, 
in respect of which he paid no rent, rates, or taxes, 
and in which he kept boarders for his own profit. 
The commissioners having confirmed an assessment 
to inhabited house duty of the buildings as a whole 
upon the governors as the occupiers of the whole: 

Held, that the assessment of the buildings as a 
whole was wrong, and could not be sustained ; that 
the head-masters and the assistant masters were 
the occupiers of and 
that as such occupiers they, and not the governing 
body, were liable to be assessed to inhabited house- 


their respective houses, 


duty in respect of their own houses, and that the 
governing body were not liable to be assessed for 
the other buildings (with the exception of the sana- 
torium), as these buildings were not inhabited 
dwelling-houses. (Q. B. Div.; The Governing 
Body of Charterhouse School v. Gayler, 74 L. T. 
Rep. 171.) 


INLAND REVENUE. — The buildings of Clifton 
College, which was founded by charter, consists of 
the school itself, the head master’s house and offices 
in which the head master and his family reside and 
several boys are voarded, a sanatorium, porter’s 
lodge, chapel, library, gymnasium, racket courts, 
and other buildings used for the purposes of the 
school. With the exception of the head master’s 
house, porter’s lodge, and sanatorium, no one sleeps 
in or resides upon any of the school buildings dur- 
ing the night time, and during the day time these 
used by whether 
boarders or day boys. The head master occupies 
his house under a lease subject to be determined 
if he ceases to hold the office of head master. The 
college admitted that the head master’s house, 
porter’s lodge, and sanitorium, were accessible to 
inhabited house duty, but the commissioners 
assessed the whole of the buildings. 

Held, That the buildings of the college were not 


buildings are all the boys, 
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assessable as a whole to inhabited house duty; that 
the head master was the person assessable in respect 
of his own dwelling house, as being the occupier 
thereof, but that he was not assessable in respect of 
any of the other buildings, as they did not ‘ be- 


long to and were not occupied with’ the head 


master’s house; and that the college itself was not | 


assessable to the duty either with regard to the 
head master’s house or with regard to the other 
buildings (except the porter’s lodge and sanatorium), 
inasmuch as these buildings could not be regarded 
as inhabited dwelling houses at all. (Q. B. Div.; 
The Clifton College v. Tompson, 74 L. T. Rep. 168.) 


SETTLEMENT — VOLUNTARY ASSIGNMENT. — T., 
who was contingently entitled to a respective share 
in certain property, voluntarily assigned it, in 1880, 
to trustees upon trust (among other trusts) to pay 
a sum of £500 to one K., and as to the residue upon 
other trusts. T. became entitled to her share in 
the property in 1894, and, by a letter in 1895, di- 
rected that a portion of it should be transferred to 
the trustees of the voluntary assignment in 1880. 
K. died in 1888, intestate, and the question now 
arose as to his £500, which was claimed (1) by his 


personal representative, (2) by those entitled to resi- | 


due, and (3) by the settlor as upon a resulting 
trust. 


Held, (1) That, a person dead at the date of the | 


execution of a deed could take no benefit under it, 
and the confirmation of the deed by the letter in 
1895 only set up such trusts as were then subsisting, 
and had no retrospective effect; (2) that the failure 
of the gift to K. did not make it fall into a residue, 
and that the donees of the residue could only take 
an aliquot portion; and (3) that the £500 belonged 
to T., the settlor, by way of resulting trust. (Chan. 
Div.; Ze Tilt; Lampet v. Kennedy, 74 L. T. Rep. 
163.) 

TRADE-MARK. — The appellant brought an action 
against the respondents for an infringement of his 
trade-mark. 

Held, That the use of the same name, though in 
connection with a label that did not at all resemble 


the label used by the appellant, was calculated to | 
mislead, and that the appellant was entitled to an | 


injunction. 


The appellant had printed on the labels which. 
bore his trade-mark the words ** Manufactured in | 


Ireland by Royal Letters Patent.’ The 
manufactured was not the subject of any patent, but 


article 


the machinery used in the manufacture was patented, | 


and the appellant was the sole licensee in Ireland. 

Held, That this statement did not amount to a 
false representation disentitling the appellant to the 
protection of the court. (Priv. Co., Cochrane v. 
MacNish & Son, 74 L. T. Rep. 109. ) 








Aew Books and Aew 


Editions. 


Tue Excise anp Horen LAwWs OF THE STATE OF 
New York, As AMENDED BY THE LEGISLATIVE 
Session or 1896. 
Frank P. Gilbert, 


sioners of Statutory Revision. 


By Robert C. Cumming and 


assistants to the Commis- 


The editors have cleverly inserted the Liquor Tax 
Law, chapter 112, of the Laws of 1896, in place of 
the Excise Law, and have arranged the annotations 
wherever any citation of the old law could be made 
to construe sections of the new law which were 
taken from the Excise Law. Following the Liquor 
Tax Law is the Public Officers’ Law, which is fol- 
lowed by many pertinent sections of the different 
codes and provisions of the Revised Statutes. At 
the end of the book are the forms; following this is 
an index which permits easy and rapid reference to 
the different parts of the laws mentioned. 

Published by Matthew Bender, 511-513 Broad- 
way, Albany, N. Y. 


COMMENTARIES ON THE LAW OF COKPORATIONS. 


Volume VI. By Seymour D. Thompson, LL. D. 


This last volume of this enormous and most com- 
prehensive work has just been received by us, and 
tuble of cases and the index, a 


if we saw but the 


| glance would quickly convince us of the import- 


ance and amount of work which this set embraces. 
This volume deals with Receivers of Corporations; 
Receivers of Railroads, Insurance Companies, Na- 
tional Banks and Foreign Receivers; Powers to 
Sue and to be Sued; Jurisdiction as depending 
upon Residence and Citizenship; Jurisdiction as 
depending upon Process and its Service; Jurisdic- 
tion 


as dependent upon Voluntary Appearance; 


Jurisdiction as depending upon Parties to such 


| Actions; Name in which Actions brought by Cor- 


| porations; Pleadings, Questions relating to Cor- 


porate Existence; Evidence in such Actions; At- 
tachments against Corporations; Garnishment of 
Corporations; Mandamus against Corporations; 
Limitations and Laches, Foreign Corporations, their 
Power to Sue, Service on Foreign Corpora- 
tions. 

This work has been so highly written and spoken 
of on all sides and its distinguished author holds 
such a high rank in his profession that we can 
hardly add one encomium of praise to the work. It 


is certain that no sach work on this subject has 


| ever been published before and that it will always 


be regarded as a most able and useful book in the 


| library of the lawyer and the scholar. 


Published by Bancroft-Whitney Company, San 
Francisco, Cal. 








THE ALBANY LAW JOURNAL. 





Ma y r& 1896. 


” ALBANY, 


Gurrvent Lopics. 


(All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBany Law JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBANY Law 
JourNAL ComPany.] 


« fgee Greater New York bill provides for the 

consolidation with New York city on Jan. 

1898, of all the municipal corporations other 
than counties within the territory covered by 
the counties of Kings and Richmond, Long Is- 
land City, the towns of Newtown, Flushin 
that part of Hempstead and west of a line 
drawn from Flushing between Rockaway Beach 
and Shelter Island to the ocean. 


g and 


The local government within the territory 
embraced are continued as now without change 
unless they shall be altered by the Legislature. 

Andrew H. 
New created in 
the mayors of New York, Brooklyn 
Long Island city ; 


Green, the president of the 


Greater York Commission, 
1890; and 
the State Engineer and Sur- 
veyor and the Attorney General, and nine other 
persons to be appointed by the Governor from 
among the residents within the limits of the en- 
larged city, are created a commission to report 
to the Legislature by February 1, 1897, by bill, 
a charter for the enlarged city and a scheme 
for securing equality of taxation and valuation. 

The commission shall go out of office March 
1, 1897. It may employ counsel and clerks, 
subpoena witnesses and examine records and 
documents. It must provide for the election 
York and the 
other municipal officers at the general election 
in 1897. 

The cities of New York and Brooklyn are 


of the Mayor of Greater New 


required to raise and pay $25,000, in propor- 
tion to their assessed valuation, for the expenses 
of the commission. 

The organization of the Greater New York 
means the filling of many offices and the expen- 
diture of vast funds. The patronage of this 
great municipality which is to be, is equal to 
that of many a State. 

The total expenditure of the Fire, Police and 
Health departments of New York, Brooklyn 

Vou. 538 — No.:18. 





and Long Island City for a year, based upon 
the figures of the Boards of Estimate and Ap- 
portionment, is about $13,000,000. 

The most important department, as far as 
patronage is concerned, is that of the police. 
The New York force now has about 4,000 men, 
including every grade. This is not the full 
quota. Chief Conlin, several weeks ago, asked 
for 800 more. 
sists of 1,630 men, and Long Island City has 
fifty-four The city of New York has 
added large tracts of territory in Westchester 
and Brooklyn has taken in several of the out- 
lying towns. ‘These added districts 
adequately guarded. The Brooklyn territory 
will require several hundred more men, and 
the present force of Long Island City will be at 


The Brooklyn department con- 


men. 


are in- 


least doubled. ‘The Greater New York will 
require between 7,000 and 8,000 men in its 
consolidated police department. 

There will be many positions in the Election 
to the police department. 


The 


sureau, attached 
This is an immense source of patronage. 
expenses of the New York Bureau of Elections 
for 1895 were $412,000. The expenses of the 
rest of Greater New York, which has a popula- 
tion about half that of the present city, will be 
about $200,000. It will cost at least $600,000 
to conduct the election machinery of the great 
city. 

Greater New York's fire department will cost 
a princely fortune every year. The depart- 
ments of New York, Brooklyn and Long Island 
city now enroll 2,090 men. A larger force will 
probably be required when the department is 
There will be an increase in pay 
The New York fire- 
men receive from $1,000 to $1,200 a year, and 
the Long Island City firemen get $800. There 


in recent years 


reorganized. 
for many of the firemen 


has been much dissatisfaction 
because the firemen do not receive as much as 
the police, and it is likely that when reorgani- 
zation comes the pay of firemen will be in- 
creased. New York has three fire commis- 
sioners at $6,000 each, and Brooklyn has one 
at $5,000 and a deputy at $3,500. 

All the outlying villages will have improved 
fire apparatus and engine houses, in order to 
come up to the metropolitan requirements. The 
volunteer firemen of the villages will be sup- 
planted by the paid fire fighters of the Greater 
New York. 
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The fire departments of the various cities 
and towns are not uniformly organized, and the 
reorganization means more fire chiefs and fore- 
men and a corresponding increase in cost. The 
New York and Brooklyn fire chiefs each receive 
$5,000. 
of battalion, who receive $2,750 each. 


In New York there are eleven chiefs 
Brook- 
lyn has ten fire chiefs, known as district engi- 
neers, who receive much less than the New York 
chiefs. New York has fifty-nine engine com- 
panies and twenty-two hook and ladder com- 
panies. Brooklyn has thirty-seven engine com- 


panies and twelve hook and ladder companies. 


The mains of the Brooklyn water works are too | 


small, and this means the expenditure of large | 


sums of the public money for 


them. 
The salaries of sanitary inspectors in New 
The 


York now range from $1,200 to $1,800. 


Brooklyn inspectors get from S900 to $1,500 a | 


The Health 


from $4,000 to $5,000, and there is a large staff 


year Commissioners 
of superintendents, deputies and messengers. 
The registration of the births and deaths in 
this Greater New York will involve a large ex- 
penditure. The hospital systems of the cities 
will be consolidated, and there will be many 
surgeons and attendants to be appointed. 

Under the direction of the newly organized 
Health Department there will be inspectors of 
the markets, and milk inspectors also will con- 
stitute a small army themselves. 

This bill is now in the hands of the governor. 
It is of such vast importance and has within its 
provisions so many possibilities of good or ill 
that we hardly feel able to determine whether 
or not it will be for the best interests of the lo- 
calities affected. 


The largest verdict since the $5,000 limitation 
was removed by the Constitutional Convention 
of 1894, was awarded by a Brooklyn jury to 
the widow of John A. McMahon, who was 
drowned as the result of a collision between a 
steam launch and a ferry boat. The Constitu- 
tion of the State, it will be remembered, since 


’ 


the adoption of the amendment proposed by 
the Constitutional Convention of 1894, per- 
mits the plaintiff in a suit to recover damages 
for loss of life in any amount that the jury may 


agree upon. The old Constitution limited the 





improving | : 
| against the boat, she missed the slip, and started 
to come about. 


| launch 


receive 
| aboard the Nadjy, seeing the ferryboat coming 





amount to $5,000. Before Mr. Justice Dickey 
of the Supreme Court, in Brooklyn, the jury 
led 
a verdict of $21,000 against the New York 


in the case of McMahon, as executrix, awar 


& Brooklyn Ferry-boat Company for ca 
the death of her husband on July 2, 1895. 
Charles J. Patterson represented the plaint 
while ex-Judge James H. Troy appeared 
the defendant. 

the East R 
opposite South Sixth street, Brooklyn. Ab 


The accident occurred in 
7-30 on tne evening of July 21, McMahon 
were the laut 
The ferryboat City of New York, com- 


two friends aboard steam 
Nadiy. 
ing from East Twenty-third street, New \ 
was rounding into her slip. The tide 
In doing so she struck 
Me Mahon 


drowned, but his companions were saved. 


and swamped it. 


The claim of the plaintiff was that those 
slowed up and signalled that they would pass 
After the Nadiy 


had whistled it was asserted that the ferryboat 


under the ferryboat’s stern. 


suddenly changed her course, and the coll 
followed. 

The defense set up that, at the ume ot 
collision, it was so dark that the Nadiy, which 
carried no lights, could not be seen until she 
was right under the port bow of the ferryboat 
Mrs. McMahon asked for 850,000 damages 

It will be interesting to see whether the courts 
will permit the verdict to stand, or whethet 


they will reduce it as being excessive. 


We always feel as if we should write some 
sort of an obituary on each Legislature as it 
adjourns, but like many such notices of this 
kind bestowed upon people, it is rather hard to 
find something which is nice to say, It is par- 
ticularly hard in our case, as we are impressed 
with the idea that we have about too times more 
legislation than is good for us or for our neigh- 
bors; also because we think that the Legislature 
has managed to leave undone many things that 
it should have done and should undo almost 
all the things that it has done. We would not 
like to say anything unkind of the Legislature, 
because many of them are our friends; and 
further we know that some of the worst things 
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they have done were so done because somebody 
else wanted them to do it and not because they 
had any particular interest in it themselves. 
This year there were more members of the Leg- 
islature than ever before, and we should pre- 
sume from the results that there were more 
friends who wanted legislation of one kind or 
another — principally of a vicious kind. 

We presume that the legal fraternity, as a 
body, should return thanks for having their 
compensation as referees increased from $6 per 
diem to $10; we say as a body, because we know 
some will object that it was not made more. It 
is all right for the lawers, but rather hard on the 
clients, though as a rule there have been judi- 
cious schemes by which the clients have been 
forced to pay even a higher rate than the Leg- 
islature now fixes. The Legislature has passed 
the usual number of amendments to the Codes, 
and has infused the same amount of politics 
into its work. ‘The members have delivered 
fine, showy speeches on the floors of both 
houses, and have reported the usual number of 
‘ speak easy ” bills from the committees. ‘There 
has been—perhaps—a more judicious and 
far-reaching grasp for patronage than ever be- 
fore, with the passage of the Liquor Tax Act, 
the Greater New York Bill, and a few other 
similar measures. ‘The tax rate may be a little 
higher than usual, but the dominant party will 
have their excuses and their reasons therefor, 
and so we go on with far too much law, and in 
the powerful grasp of each succeeding Legisla- 
ture. Some of these days a man will arise and 
declare that if he is elected Governor of this 
Empire State, he will sign no more than a 
stipulated number of bills, and will make his 
selection from the measures presented to him; 
then we will be temporarily relieved, and will 
at last have made a step in advance. The 
Legislature of 1896 is past, and the fond mem- 
ory of it remains only in the breast of those 


whose bills have been passed. 


The trial, conviction of, and the sentence of 
death imposed upon Col. Francis Rhodes, Lio- 
nel S Phillips, George Farrar and John Hays 
Hammond by the authorities at Cape Town 
has caused an unusual stir in England and 
America, and has again demonstrated the prac- 
ticability and necessity of International Arbi- 





tration. It was claimed that the persons above 
mentioned, with others, belonged to the Johan- 
nesburg Reform Union, were the prime insti- 
gators in Dr. Jameson’s raid, and have, there- 
fore, been guilty of treason. ‘The subsequent 
reports give reason to believe that the sentence 
of these persons by the Boers’ government will 
be commuted, and that it will be entirely through 
the efforts of diplomacy on the part of the 
English and American governments and Presi- 
dent Krueger. Itis not certain whether the con- 
demned men were tried under the statute law of 
the Transvaal or under the Roman and Dutch 
law. It is generally believed and credited that 
certain English and American authorities ad- 
vised the surrender to the legal authorities at 
Pretoria of the persons mentioned, and also 
advised them to enter a plea of guilty, upon the 
assurance that the Pretorian authorities would 
treat them with leniency. ‘The real merit of the 
case was, however, lost sight of in the greater 
question of diplomacy, which, naturally, is a 
very considerable part and element of Interna- 
tional Arbitration. The general confidence of 
the English and American people that the sen- 
tence would not be executed shows how thor- 
oughly they have grasped the idea of Interna- 
tional Arbitration, and that many have come to 
believe that it will be attempted in all cases 
where the English and American races have 
promulgated their ideas and theories on this 
subject. ‘The success of their venture, if such 
it might be termed, is certain; this we have 
many times spoken of, and it only remains for 
some definite plan to be determined upon which 
will either establish a permanent court ready to 
hear all matters to be litigated, or to decide 
upon some scheme by which a court may be 
instituted whenever any question arises which 
would involve a dispute between nations. 

Mr. of 


Commons on Monday with respect to arbitra- 


Jalfour’s statement in the House 


tion means a good deal more than seems to be 
The 


reports by cable are very brief and do not agree, 


supposed or than appears on the surface. 


but a clear meaning can be extracted from 
them by comparing the variant texts with the 
actual facts. After remarking that the latest 
communication from the United States arrived 
last Friday and is now under consideration, 


Mr. Balfour said: 


~“The government will deal with both the 
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general question of arbitration and the special 
Venezuelan question, and it is confidently 
hoped that by patience and tact on both sides, 
a peaceful and satisfactory solution will be 
reached.” 


The “latest communication from the United 
States”’ to which Mr. Balfour referred, was in 
fact a despatch relating to general arbitration. 
The course of events which has brought the 
governments of Great Britain and the United 
States into official communication on this sub- 
ject is somewhat remarkable. The exchange 
of opinions between them and of despatches 
began early last year, Drafts of treaties and 
counterdrafts were submitted. The British 
suggestion was made in a form unacceptable to 
this government, which thereupon framed a 
proposal of its own as a basis of an agreement 
for an international tribunal. It was sent to 
London, and there it has since slumbered in 
Downing street. 

Circumstances meantime had again drawn 
Lord Salisbury’s mind to the subject of arbi- 
tration. It may seem an odd thing to say, 
but the facts appear to be that difficulties 
arising out of a proposal for specific arbitra- 


tion smoothed the way for a general scheme. 
Be that as it may, he dropped the special 
subject and suddenly submitted a proposition 


for general arbitration. ‘That was a little more 
than six weeks ago. 

What made this sudden proposal the more 
remarkable was the fact that Lord Salisbury 
had always been thought to be opposed to 
arbitration in principle. 
he disliked it. But Lord Salisbury has an 
open mind and is not above changing his 
opinion or putting under foot a prejudice which 
stands in the way of a practical result. He 
wants peace—there is probably no minister or 
sovereign anywhere in Christendom who does 
not want peace. If not attainable by arbitra- 
tion in one form it may be in another ; hence 
this new proposal. 


General or specific, 


It came in the form of a despatch accom- 
panied by a draft treaty. It would probably 
be safe to conjecture that this draft treaty of 
general arbitration between Great Britain and 
the United States contained provisions which 
reflected Lord Salisbury’s old distrust of the 
arbitral method. His marked preference for 





the ordinary processes of diplomacy might 
naturally lead him to hedge about his new tri- 
bunal with precautions and restrictions of a 
kind tending to make it less efficient than it 
ought to be. For these or other good reasons 
it failed to secure, as a whole, the approval of 
this government. In the answer which reached 
London last week the objections were, it may 
be presumed, set forth at length, preceded, 
however, by a frank declaration of the pleasure 
with which Lord'Salisbury’s suggestion of arbi- 
tration had been received, and of the hearty 
desire of this government to co-operate in the 
construction of a treaty which should be ac- 
ceptable to both governments and workable. 
It may be further assumed that the counter- 
proposal embodied in this despatch did not 
vary in substance from that of last year, with 
which the pigeon-holes of Downing street have 
been so long acquainted. A reply may be ex- 
pected within no long time, and though it may 
not be an acceptance of the modifications or 
alternative clauses suggested, we are entitled to 
suppose that it will invite a further exchange 
of views. 

The high importance of all this will be evi- 
dent to all friends of international arbitration. 
Never before has the cause been so far ad- 
vanced. There have been resolutions of the 
House of Commons and of Congress in favor 
of the general principle and in favor of negoti- 
ations. There have been amateur efforts, 
some of them, like Mr. Cremer’s last year, 
none too wise and devoid of authority. There 
have been individual efforts or organized efforts 
like those of the Bar Association of this State. 
There have been local conferences, and last 
week witnessed the assemblage of a national 
convention at Washington over which the spirit 
of moderation and good sense presided. In 
both countries a strong public opinion in favor 
of arbitration has declared itself, and great 
numbers of the most eminent and competent 
men in both have publicly approved of the 
principle. But now for the first time we see 
the two governments of Great Britain and the 
United States actively and persistently engaged 
in negotiations of which the object is to agree 
upon a treaty and a permanent tribunal. 

More than that, the principle of international 
arbitration as between ourselves and England 
is already accepted and agreed upon. That is 
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an immense advantage. 
ernments on record. 
Department and the Foreign Offices are hence- 
forth witnesses to the accepted truth and va- 
lidity of the principle. They are bound by 
that. ‘The two countries are bound by it, and 
will rejoice to be bound. 
Lord Salisbury and the President to agree upon 
the method by which the wish and opinion of 
the two people shall be expressed in a diplo- 
matic and binding form, a good treaty framed 
Dif- 
ficulties there may be, and perhaps difficulties 
which will task the abilities and good-will of 
sut to 


It puts the two gov- 
The archives of the State 


It only remains for 


and a good working tribunal established. 


those who have to deal with them. 


statesmen difficulties are things to be overcome. 


We print in this issue of the Law JourRNAL, 
the Domestic Relations Law which has just 
received the approval of the governor and be- 
come chapter 48 of the general laws. The 
codification of such an important branch of 
the common law, or, let us say, the codification 
of existing statutes and the addition of certain 
parts of the common law on this subject is a 
most progressive step in the work which was 
begun in this direction by the commissioners 
of statutory revision years ago. The readers 
of the Law Journat will be able to peruse 
the law and to find therein such particulars as 
we would not, in such a short article as this, 
be able to give an extended notice of. 

To lawyers outside the State the codification 
of this law will be particularly interesting as an 
example of what can be done and to demon- 
strate forcibly the advantages of codification 
over a mixture of common and statute law. 
We feel that the advantages of publishing this 
law in this JouRNAL will be of great benefit by 
giving a more full and extended discussion to 
the pros and cons on this important subject of 
codification, and we will be very glad to re- 
ceive articles or letters on this subject from 
lawyers outside the State as well as from those 
in New York State; we will welcome those 
who favor codification and those who criticise 


it either in this particular law or as a generality. 


—_—— 


PRINCIPAL AND SURETY — SUBROGATION.—Unless 
a surety pays the debt in full, he is not entitled to 
subrogation to any part of the rights of the credi- 


tor. (Dickson v. Bailey, [Penn.], 33 Alt. Rep. 705.) 





Cuaprer 272 or 1896 — Cuaprer 48 or THE GENERAL Laws. 


Article 1. Unlawful marriages. (§§ 1-4.) 
2. Solemnization, proof and effect of mar- 
riage. (S§§ 10-16.) 
. Certain rights and liabilities of hus- 
band and wife. (§§ 20-29.) 
. The custody and wages of children. 
(S$ 40-42.) 
5. Guardians. (§§ 50-54.) 
. The adoption of children. ($$ 60-68.) 
. Apprentices and servants. ($$ 70-77.) 
. Laws repealed; when to take effect. 
($§ 90-91.) 


ARTICLE I. 
UNLAWFUL MARRIAGES. 
Section 1. Short title; definitions. 
2. Incestuous and void marriages. 
3. Void marriages. 
4, Voidable marriages. 

Section 1. Short title; definitions.— This chapter 
shall be known as the domestic relations law. A 
minor is a person undertwenty-one years. A minor 
reaches majority at that age. 

§ 2. Incestuous and void marriages.— A marriage 
is incestuous and void whether the relatives are 
legitimate or illegitimate between, either: 

1. An ancestor and a descendant, or, 

2. A brother and sister of either the whole or the 
half blood. 

3. An uncle and niece or an aunt and nephew. 

§ 3. Void marriages.— A marriage is absolutely 
void if contracted by a person whose husband or 
wife by a former marriage is living, unless either: 

1. Such former marriage has been annulled or has 
been dissolved for a cause other than the adultery 
of such person; 

2. Such former husband or wife has been finally 
sentenced to imprisonment for life; 

3. Such former husband or wife has absented 
himself or herself for five successive years then last 
past without being known to such person to be liv- 
ing during that time. 

§4. Voidable marriages. — A marriage 
from the time its nullity is declared by a court of 
competent jurisdiction if either party thereto : 

1. Is under the age of legal consent, which is 


is void 


eighteen years, 

2. Is incapable of consenting to a marriage for 
want of understanding, 

8. Is incapable of entering into the married state 
from physical cause, 

4. Consents to such marriage by reason of force, 
duress, or fraud; or, 

5. Has a husband or a wife by a former marriage 





THE ALBANY LAW JOURNAL. 





living, and such former husband or wife has ab- 
sented himself or herself tor five successive years 
then last past without being known to such party 
to be living during that time. 


Actions to annul a void or voidable marriage may | 


be brought only as provided in the code of civil 
procedure. 


ARTICLE II. 


SoLEMNIZATION, PROOF AND Errect OF MARRIAGE. 
Section 10. Marriage a civil contract; effect of this 
article. 

11. 
12. 
13. Duty of clergyman or magistrate. 
14. Certificate. 

15. Filing and entry of certificate. 
16. 
17. 


18. 


Who may solemnize marriage. 
Marriage, how solemnized. 


Certificate, entry and copies evidence. 
Fees. 

Effect of marriage of parents on ille- 
gitimates. 


N 10. Marriage a civil contruet ; effect uf this ar- 
ticle. —Marriage, so far as its validity in law is con- 
cerned, continues to be a civil contract, to which 
the consent of parties, capable 
This article does not re- 
quire any marriage to be solemnized in the manner 
herein specified, and a lawful marriage contracted 
in the manner heretofore in use in this state, or in 
the manner and pursuant to the regulations of a re- 


in law of making 
the contract, is essential. 


ligious society to which either party belongs, is as 
valid as if this article had not been enacted. 

§ 11. Who may solemnize marriage.—For the pur- 
pose of being registered and authenticated as pre- 
scribed by this article, a marriage must be solemn- 
ized by either : 

1. A clergyman or minister of any religion, or the 
leader of the society for ethical culture in the city 
of New York; 

2. A mayor, recorder, alderman, police justice or 
police magistrate of a city; or, 

3. A justice or judge of a court of record, or of 
a municipal court, a justice of the peace, or a jus- 
tice of a district court in the cities of New York 
and Brooklyn. 

* when used in the follow- 
ing sections of this article, includes any person re- 


The word ‘* clergyman,’ 


ferred to in the first sub-division of this section: 


, 


the word “ magistrate,’ 


when so used, includes any 


person referred to in the second or third sub- 
division. 
§ 12. 


form or ceremony is required when a marriage is 


Marriage, how solemnized.— No particular 


solemnized as herein provided, by a clergyman or 
magistrate, but the parties must solemnly declare 
in the presence of the clergyman or magistrate and 
the attending witness or witnesses that they take 





each other as husband and wife. In every case, at 
least one witness besides the clergyman or magis- 
trate must be present at the ceremony. 

§ 13. Duty of clergyman or magistrate.— A clergy- 
man or magistrate requested to solemnize a mar- 
riage must, before solemnizing it, ascertain: 

1. The name and residence of each party. 

2. That each party is of sufficient age to be 
capable in law of contracting marriage. 

3. The name and residence of the attending wit- 
ness, or, if more than one are present, of at least 
two attending witnesses. 

Unless such facts are personally known to him, 
he must require them to be proved and for that 
purpose may administer an oath to and examine 
either or both of the parties or any other person 
tach examination so taken must be reduced to 
writing, subscribed by the person examined, and 
entered in a book kept by the clergyman or magis- 
trate for that purpose; in which he must also enter 
each fact required to be ascertained by this section 
which is within his knowledge, and the day on 
which the marriage is solemnized. 

§$ 14. Certificate.— A clergyman or magistrate by 
whom a marriage is solemnized must furnish to 
either party, on request, a certificate, signed by 
him, stating: 

1. The name and place of residence of each of 
the parties; that they were known to him, or had 
satisfactorily proved by their oaths or the oath of a 
person known to him, that they were the persons 
described in the certificate and that they had at- 
tained the age of legal consent. 

2. The name and place of residence of the attend- 
ing witness; or, if more than one is present, of at 
least two attending witnesses. 

3. The time and place of the marriage. 

4. That after due inquiry made, there appeared 
to be no legal impediment to the marriage. 

$15. Filing and entry of certificate.— On the pre- 
sentation of such certificate signed by such magis- 
trate or clergyman, within six months after the 
marriage, to the clerk of the city or town in which 
the marriage was solemnized, or in which either 
party resided at the time of the marriage or resides 
when the certificate is presented, such clerk must 
file in his office and enter in a book kept by him 
for that purpose in the alphabetical order of the 
initial letter of the surname of eaci party and in 
the order of time in which the certificate is filed: 

1. The names and places of residence of the per- 
sons married. 

2. The time and place of marriage, 

3. The name and official station of the person 
signing the certificate. 

4. The date of filing the certificate. 

§ 16. Certificate, entry and copies evidence.-— Such 
certificate or entry, or a copy of either certified by 
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the ofticer with whom such certificate is filed, is 
presumptive evidence of the marriage. 

§ 17. Fees. — Fees for services rendered under 
this chapter may be collected as follows : 

For solemnizing a marriage including the certifi- 
cate thereof, one dollar. 

For administering an oath and taking an exami- 
nation as prescribed in section thirteen, fifty cents 
for each person examined, 

For filing and entering a certificate, twenty-five 
cents, 

For a certified copy of a certificate or entry, ten 
cents, 

$18. Hgfect of marriage of parents on illegitimates. 

An illegitimate child whose parents have hereto- 
fore intermarried, or shall hereafter intermarry, 
shall thereby become legitimatized and shall be 
considered legitimate for all purposes, entitled to 
all the rights and privileges of a legitimate child; 
but an estate or interest vested before the marriage 
of the parents of such child shall not be divested 
or affected by reason of such child being legitima- 
tized. 


ARTICLE III. 


Cerrain Ricuts anp LIABILITIES OF HusBAND 
AND WIFE, 

Section 20, Property of married woman. 

21. Powers of married women. 

22. Insurance of husband’s life. 

23. Contracts in contemplation of marriage. 

24. Liability of husband for ante-nuptial 

debts. 
Contract of married woman not to 

bind husband. 

Husband and wife may convey to each 
other or make partition. 

Right of action against married woman 
for torts. 

-ardon not to restore to marital rights. 


Compelling transfer of trust property. 


§ 20. Property of married women, — Property, 


real or personal, now owned by a married woman, 
or hereafter owned by a woman at the time of her 
marriage, or acquired by her as prescribed in this 
chapter, and the rents, issues, proceeds and profits 
thereof, continues to be her sole and separate prop- 
erty as if she were unmarried, and is not subject to 
her husband's control or disposal nor liable for his 
debts. 

$21. Powers of married women.—A married wo- 
man has all the rights in respect to property, real 
or personal, and the acquisition, use, enjoyment 
and disposition thereof, and to make contracts in 
respect thereto with any person including her hus- 
band, and to carry on any business, trade or occu- 
pation, and to exercise all powers and enjoy all 





rights in respect thereto and in respect to her con- 
tracts, and be liable on such contracts, as if she 
were unmarried; but a husband and wife can not 
contract to alter or dissolve the marriage or to re- 
lieve the husband from his liability to support his 
wife. 

§ 22. Insurance of husband's life. — A married wo- 
man may, in herown name, or in the name of a third 
person, with his consent, as her trustee, cause the 
lifeof her husband to be insured for a definite 
period, or for the term of his natural life. Where 
a married woman survives such period or term she 
is entitled to receive the insurance money, payable 
by the terms of the policy, as her separate property, 
and free from any claim of acreditor or representa- 
tive of her husband, except, that where the pre- 
mium actually paid annually out of the husband's 
property exceeds five hundred dollars, that portion 
of the insurance money which is purchased by ex- 
cess of premium above five hundred dollars, is_pri- 
marily liable for the husband’s debts. The policy 
may provide that the insurance, if the married 
woman dies before it becomes due and without dis- 
posing of it, shall be paid to her husband or to his, 
her or their children, or to or for the use of one or 
more of those persons; and it may designate one 
or more trustees for a child or children to receive 
and manage such money until such child or children 
attain full age. The married woman may dispose 
of such policy by will or written acknowledged as- 
signment to take effect on her death, if she dies 
thereafter leaving no descendant surviving. After 
the will or the assignment takes effect, the legatee 
or assignee takes such policy absolutely. A policy 
of insurance on the life of any person for the benefit 
of a married woman, is also assignable and may be 
surrendered to the company issuing the same, by 
her, or her legal representative, with the written 
consent of the assured, 

§ 23. 


contract made between persons in contemplation of 


Vontracts in contemplation of marriage— A 


marriage, remains in full force after the marriage 
takes place. 

$ 24. Liability of husband for ante-nuptial debts.— 
A husband who acquires property of his wife by 
ante-nuptial contract or otherwise, is liable for her 
debts contracted before marriage, but only to the 
extent of the property so acquired. 

§ 25. Contract of married woman not to bind hus- 
band,.— A contract made by a married woman does 
not bind her husband or his property. 

§ 26. Hushand and wife may convey to each other 
or make partition.—Husband and wife may convey 
or transfer real or personal property directly, the 
one to the other, without the intervention of a 
third person; and may make partition or division 
of any real property held by them as tenants in com- 





280 


THE ALBANY LAW JOURNAL. 








mon, joint tenants or tenants by the entireties. If 
so expressed in the instrument of partition or divi- 
sion such instrument bars the wife’s right of dower 
in such property, and also, if so expressed, the hus- 
band’s tenancy by curtesy. 

§$ 27. Riyht of action by or against married woman 
for torts.— A married woman has aright of action 
for an injury to her person, property or character 
or for an injury arising out of the marital relation, 
as if unmarried. She is liable for her wrongful or 
tortious acts; her husband is not liable for such 
acts unless they were done by his actual coercion or 
instigation: and such coercion or instigation shall 
not be presumed but must be proved. This section 
does not affect any right, cause of action or defense 
existing before the eighteenth day of March, 1890. 

§ 28. Purdon not to restore marital rights.—A par- 
don granted to a person sentenced to imprison- 
ment for life within this State, does not restore that 
person to the rights of a previous marriage or to the 
guardianship of a child, the issue of such a marri- 
age. 

§ 29. Compelling transfer of trust property. — A 
person who holds property as trustee of a married 
woman, under a deed of conveyance or otherwise, 
on the written request of such married woman, ac- 
companied by a certificate of a justice of the Su- 
preme Court, that he has examined the condition 
and situation of the property, and made inquiry into 
the capacity of such married woman to manage and 
control the to 
woman all or any portion of such property, or the 
rents, issues or profits thereof. 


same, may convey such married 


ARTICLE IV. 
Tue Custopy AND WAGES OF CHILDREN, 


Section 40. Habeas corpus for child detained by 
parent. 
41. Hubeas corpus for child detained by 
Shakers. 
Payment of wages to minor; 


valid. 


$40. Habeas corpus for child detained by parent.— 


42, when 


A husband or wife, being an inhabitant of this 
State, living in a state of separation, without being 
divorced, who has a minor child, may apply to the 
Supreme Court for a writ of habeas corpus to have 
such minor child brought before such court; and on 
the return thereof, the court, on due consideration, 
may award the charge and custody of such child to 
either.parent for such time, under such regulations 
and restrictions, and with such provisions and di- 
rections, as the case may require, and may at any 
time thereafter vacate or modify such order. 

$41. Habeas corpus for child detained by Shakers. 
—lIf it shall appear on such application, or the re- 
turn of the writ, that the husband or wife of the 


applicant has become attached to the society of 
Shakers, and detains a child of the marriage among 
them, and that such child is secreted or concealed 
among them, the court may issue a warrant in aid 
of such writ of habeas corpus, directed to the sheriff 
of the county where the child is suspected to be, 
commanding such sheriff, in the day time, to search 
the dwelling-houses and other buildings of such so- 
ciety, or of any members thereof, or any other build- 
ing specified in the warrant, for such child, and to 
bring him before the court, and the sheriff must 
forthwith execute such warrant. 

§ 42. Payment of wages to minor; when valid.— 
Where a minor is in the employment of a person 
other than his parent or guardian, payment to such 
minor of his wages is valid, unless such parent or 
guardian notify the employer in writing, within 
thirty days after the commencement of such service, 
that such wages are claimed by such parent or guar. 
dian, but whenever such notice is given at any time 
payments to the minor shall not be valid for ser- 
vices rendered thereafter. 


ARTICLE V. 

GUARDIANS. 
Guardians in socage. 
Appointment of guardians by parent. 
Powers and duties of such guardians. 
Duties and liabilities of all general guar- 

dians. 

Guardianship of married woman. 


Section 50. 
51. 
52. 


53. 


o4, 

§ 50. Guardians in socuge.—Where a minor for 
whom a general guardian of the property has not 
been appointed shall acquire real property, the 
guardianship of his property with the rights, powers 
and duties of a guardian in socage belongs: 

1. To the father; 

2. If there be no father, to the mother; 

3. If there be no father or mother, to the nearest 
and eldest relative of full age, not under any legal 
incapacity; and as between relatives of the same 
degree of consanguinity, males shall be preferred. 

The rights and authority of every such guardian 
shall be superseded by a testamentary or other 
guardian appointed in pursuance of this article. 

§$ 51. Appointment of guardians by parent. —A mar- 
ried woman is the joint guardian of her children 
with her husband, with equal powers, rights and 

Upon the of 
the surviving parent, 


duties in regard to them. death 
either father or mother, 


whether of full age or a minor, of a child likely to 


be born, or of any living child, under the age of 
twenty-one years and unmarried, may, by deed or 
last will, duly executed, dispose of the custody and 
tuition of such child during its minority or for any 


less time, to any person or persons. A _ person 
appointed guardian in pursuance to this section 
shall not exercise the power or authority thereof 
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unless such will is admitted to probate, or such 
deed executed and recorded as provided by section 
twenty-eight hundred and fifty-one of the code of 
civil procedure. 

§ 52. Powers and duties of such guardian.—Every 
such disposition from the time it takes effect, shall 
vest in the person to whom made, if he accepts the 
appointment, all the rights and powers, and subject 
him to all the duties and obligations of a guardian 
of such minor, and shall be valid and effectual 
against every other person claiming the custody 
and tuition of such minor, as guardian in socage or 
otherwise. He may take the custody and charge 
of the tuition of such minor, and may maintain all 
proper actions for the wrongful taking or detention 
of the minor, and shall recover damages in such 
actions for the benefit of his ward. He shall also 
tuke the custody and management of the personal 
estate of such minor and the profits of his real 
estate, during the time for which such disposition 
shall have been made, and may bring such actions 
in relation thereto as a guardian in socage might by 
law. 

§ 58. Duties and liabilities of ull general guardians. 
—A general guardian or guardian in socage shall 
safely keep the property of his ward that shall 
come into his custody, and shall not make or suffer 
any waste, sale or destruction of such property or 
inheritance, but shall keep in repair and maintain 
the houses, gardens and other appurtenances to the 
lands of his ward, by and with the issues and profits 
thereof, or with any other moneys belonging to his 
ward as shall bein his possession; and shall deliver 
the same to his ward, when he comes to full age, in 
at least as good condition as such guardian received 
the same, inevitable decay and injury only excepted ; 
and shall answer to his ward for the issues and 
profits of the real estate, received by him, by a law- 
ful account. If any guardian shall make or suffer 
any waste, sale or destruction of the inheritance of 
his ward, he shall lose the custody of the same, and 
of such ward, and shall forfeit to the ward treble 
damages. 

§ 54. Guardianship of married women— The law- 
ful marriage of a woman before she attains her ma- 
jority terminates a general guardianship with re- 
spect to her person, but not with respect to her 
property. 

ARTICLE VI. 

THE ADOPTION OF CHILDREN. 
Section 60. Definitions; effect of article. 
61. Whose consent necessary. 
62. Requisition of voluntary adoption. 
63. Order. 
64, Effect of adoption. 
35. Adoptions from charitable institutions, 


65. 
66. Abrogation of voluntary adoption. 





Section 67. Application in behalf of child for abro- 
gation of an adoption from a chari- 
table institution. 

68. Application by a foster parent for the 
abrogation of such an adoption. 


§ 60. Definitions ; effect of article— Adoption is 
the legal act whereby an adult takes a minor into 
the relation of child and thereby acquires the rights 
and incurs the responsibilities of parent in respect 
to such minor. Hereafter, in this article, the per- 
son adopting is designated the ‘‘ foster parent.” A 
voluntary adoption is any other than that of an in- 
digent child, or one who is a public charge from an 
orphan asylum or charitable institution. An adult 
unmarried person, or an adult husband or wife, or 
an adult husband and his adult wife together, may 
adopt a minor in pursuance of this article, and a 
child shall not hereafter be adopted except in pur- 
suance thereof. Proof of the lawful adoption of a 
minor heretofore made may be received in evidence, 
and any such adoption shall not be abrogated by 
the enactment ~f this chapter and shall have the 
effect of an adoption hereunder. Nothing in this 
article in regard to an adopted child inheriting 
from the foster parent, applies to any will, devise 
or trust made or created before June twenty-fifth, 
eighteen hundred and seventy-three, or alters, 
changes or interferes with such will, devise or 
trust, and as to any such will, devise or trust, 
a child adopted before that date is not an heir 
so as to alter estates or trusts, or devises in wills 
so made or created, 

$61. Whose consent necessary.—Consent to adop- 
tion is necessary as follows: 

1. Of the minor, if over twelve years of age; 

2. Of the foster parent’s, husband or wife, unless 
lawfully separated, or unless they jointly adopt such 
minor; 

3. Of the parents or surviving parent of a legiti- 
mate child, and of the mother of an illegitimate 
child; but the consent of a parent who has aban- 
doned the child, or is deprived of civil rights, or 
divorced because of his or her adultery or cruelty, 
or adjudged to be insane, or to be an habitual 
drunkard, or judicially deprived of the custody of 
the child on account of cruelty or neglect, is un- 
necessary. 


4, Of a person of full age having lawful custody 
of the child, if any such person can be found, 
where the child has no father or mother living, or 


no father or mother whose consent is necessary 


under the last subdivision. If such child has no 
father or mother living, and no person can be found 
who has the lawful custody of the child, the judge 
or surrogate shall recite such facts in the order 
allowing the adoption. 





THE ALBANY LAW JOURNAL. 











$62. Requisites of voluntary adoption.—In adop- 
tion the following requirements must be followed: 

1. The foster parent or parents, the minor and 
all the persons whose consent is necessary under the 
last section, must appear before the county judge or 
the surrogate of the county where the foster parent 
or parents reside, and be examined by such judge or 
surrogate, except as provided by the next subdivision. 

2. They must present such judge or surrogate an 
instrument containing substantially the consents re- 
quired by this chapter, an agreement on the part of 
the foster parent or parents to adopt and treat the 
minor as his, her, or their own lawful child, and a 
statement of the age of the child, as nearly as the 
same can be ascertained; which statement shall be 
taken prima facie as true. The instrument must be 
signed by the foster parent or parents and by each 
person whose consent is necessary to the adoption, 
and severally acknowledged by said persons before 
such judge or surrogate; but where a parent or 
person or institution having the legal custody of 
the minor resides or is located in some other state 
or county, his or their written acknowledged con- 
sent, or the written acknowledged consent of the 
officers of such institution, certified as conveyances 
are required to be certified toentitle them to record 
in a county in this state, is equivalent to his or their 
appearance and execution of such instrument. 

§$ 63. Order.—If satistied that the moral and tem- 
poral interests of the child will be promoted thereby 
the judge or surrogate must make an order allow- 
ing and confirming such adoption, reciting the 
reasons therefor, and directing that the minor shall 
thenceforth be regarded and treated in all respects 
as the child of the foster parent or parents. Such 
order, and the instrument and consent, if any, men- 
tioned in the last section must be filed and recorded 
in the office of the county clerk of such county. 

$64. Effect of adoption.—Thereafter the parents 
of the minor are relieved from all parental duties 
towards, and all responsibility for, and have no 
rights over such child, or to his property by de- 
scent or succession. The child takes the name of 
the foster parent. His rights of inheritance and 
succession from his natural parents remain un- 
affected by such adoption. 

The foster parent or parents and the minor sus- 
tain toward each other the legal relation of parent 


and child, and have all the rights, and are subject. 


to all the duties of that relation, including the right 
of inheritance from each other, and such right of 
inheritance extends to the heirs and next of kin of 
the minor, and such heirs and next of kin shall be 
the same as if he were the legitimate child of the 
person adopting; but as respects the passing and 
limitation over of real or personal property depend- 
ent, under the provisions of any instrument on the 








foster parent dying without heirs, the minor is not 
deemed the child of the foster parent so as to de- 
feat the right of remaindermen. 

§$ 65. Adoption from charitable institutions. —\ here 
an orphan asylum or charitable institution is au- 
thorized to place children for adoption, the adop- 
tion of every such child shall, when practicable, be 
given to persons of the same religious faith as the 
parents of such child. The adoption shall be 
effected by the execution of an instrument contain- 
ing substantially the same provisions as the instru- 
ment provided in this article for voluntary adop- 
tion, signed and sealed in the corporate name of 
such corporation by the officer or officers author- 
ized by the directors thereof to sign the corporate 
name of such instruments, and signed by the foster 
parent or parents and each person whose consent 


is necessary to the adoption; and may be signed by 


the child, if over twelve years of age. allof whom 
shall appear before the county judge or surrogate 
of the cuunty where such foster parents reside and 
be examined, except that such officers need not 
appear; and such judge or surrogate may there- 
upon make ‘the order of adoption provided by this 
article. Such instrument and order shall be filed 
and recorded in the office of the county clerk 
where the foster parents residos, and the adoption 
shall take effect from the time of such filing and 
recording. 

$66, Abrogation of voluntary adoption.—A minor 
may be deprived of the rights of a voluntary adop- 
tion by the following proceedings only: The foster 
parent, the minor and the person whose consent 
would be necessary to an original adoption, must 
appear before the county judge or surrogate of 
the the 
who an 


where foster resides, 


conduct 


county 
shall 
original adoption, — If 
the 


concerned, 


parents 
for an 
the 
desired by 
the 


examination as 
he is satisfied that 
abrogation of adoption — is 


all 


dest interests of the minor, the foster parent, the 


parties and will be for 
minor, and the persons whose consent would have 
been necessary to an original adoption shall execute 
an agreement, whereby the foster parent and the 
minor agree to relinquish the relation of parent 
and child and all rights acquired by such adoption, 
and the parents or guardian of the child or the 
institution having the custody thereof, agree to 
re-assume such relation. The judge or surrogate 
shall indorse, upon such agreement, his consent to 
the abrogation of the adoption, The agreement 
and consent shall be filed and recorded in the office 
of the county clerk of the county where the foster 
parent resides, and a copy thereof filed and _re- 
corded in the office of the county clerk of the 
county where the parents or guardian reside, or 


such institution is located, if they reside, or such 
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institution is located, within this state. From the 
time of the filing and recording thereof, the adop- 
tion shall be abrogated, and the child shall re- 
assume its original name and the parents or guar- 
dians of the child shall re-assume such relation. 
Such child, however, may be adopted directly from 
such foster parents by another person in the same 
manner as from parents, and as if such foster par- 
ents were the parents of such child. 


§ 67. Application in behalf of the child for abroga- 
tion of an adoption from a charitable institution. —A 
minor who shall have been adopted in pursuance of 
this chapter or of any act repealed thereby, from 
an orphan asylum or charitable institution, or any 
corporation which shall have been a party to the 
agreement by which such child was adopted, or any 
person on the behalf of such child, may make an 
application to the county judge or the surrogate’s 
court of the county in which the foster parent then 
resides, for the abrogation of such adoption, on the 
ground of cruelty, misusage, refusal of necessary 
provisions or clothing, or inability to support, 
maintain or educate such child, or of any violation 
of duty on the part of such foster parent toward 
such child; which application shall be by a peti- 
tion setting forth the grounds thereof, and verified 
by the person or by some officer of the corporation 
making the same. A citation shall thereon be 
issued by such judge or surrogate in or out of such 
court, requiring such foster parent to show cause 
The 
provisions of the Code of Civil Procedure relating 


why the application should not be granted, 


to the issuing, contents, time and manner of ser- 
vice of citations issued out of a surrogate’s court, 
and to the hearing on the return thereof, and to 
enforcing the attendance of witnesses, and to all 
proceedings thereon, and to appeals from decrees 
of surrogate’s courts, not inconsistent with this 
chapter, shall apply to such citation, and to all pro- 
ceedings thereon, Such judge or court shall have 
power to order or compel the production of the 
If on the proofs made be- 
fore him, on the hearing on such citation, the judge 
or surrogate shall determine that either of the 


person of such minor. 


grounds for such application exists, and that the 
interests of such child shall be promoted by grant- 
ing the application, and that such foster parent has 
justly forfeited his right to the custody and _ser- 
vices of such minor, an order shall be made and 
entered abrogating the adoption, and thereon the 
status of such child shall be the same as if no pro- 
ceedings had been had for the adoption thereof. 
After one such petition against a foster parent 
has been denied, a citation on a subsequent peti- 
tion against the same foster parent may be issued 
or refused in the discretion of the judge or surrogate 
to whom such subsequent petition shall be made. 





§ 68. Application of the foster parent for the ab- 
rogation of such an adoption.— A foster parent who 
shall have adopted a minor in pursuance of this 
chapter or of any act repealed thereby, from an or- 
phan asylum or charitable institution, may apply to 
the county judge or surrogate’s court of the county 
in which such foster parent resides, for the abroga- 
tion of such adoption on the ground of the willful 
desertion of such child from such foster parent, or 
of any misdemeanor or ill-behavior of such chiid, 
which application shall be by petition, stating the 
grounds thereof, and the substance of the agree- 
ment of adoption, and shall be verified by the peti- 
tioner; and thereon a citation shall be issued by 
such judge or surrogate in or out of such court, di- 
rected to such child, and to the corporation which 
was 2 party to such adoption, or, if such corpora- 
tion does not then exist, to the superintendent of 
the poor of such county, requiring them to show 
‘ause why such petition should not be granted. 
Unless such corporation shall appear on the return 
of such citation, before the hearing thereon shall 
proceed, a special guardian shall be appointed by 
such judge or court to protect the interests of such 
child in such proceeding, and the foster parent 
shall pay to such special guardian such sum as the 
court shall direct for the purpose of paying the 
fees and the necessary disbursements in preparing 
fur and contesting such application on behalf of the 
child. If such judge or surrogate shall determine, 
on the proofs made before him, on the hearing of 
such citation, that the child has violated his duty 
toward such foster parent, and that due regard to 
the interests of both require that such adoption be 
abrogated, an order shall be made and entered ac- 
cordingly; and such judge or court may make any 
disposition of the child, which any court or officer 
shall then be authorized to make of vagrant, truant 
or disorderly children. If such judge or surrogate 
shall otherwise determine an order shall be made 
and entered denying the petition. 


ARTICLE VIL. 
APPRENTICES AND SERVANTS, 
0. Definition; effect of article. 
1. Contents of indenture. 
> 


Section 


72. Indenture by minor. 
73. Indenture by poor officers. 
74. Indenture by charitable corporation. 
75. Penalty for failure of master or em- 
ployer to perform provisions of in- 
denture. 
76. Assignment of indenture on death of 
master or employer. 
77. Contract with apprentice in restraint of 
trade void. 
§ 70. Definitions; effect of article.—The instru- 
ment whereby a minor is bound out to serve as a 
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clerk or servant in any trade, profession or employ- 
ment, or is apprenticed to learn the art or mystery 
of any trade or craft, is an indenture. 

Every indenture made in pursuance of the laws 
repealed by this chapter shall be valid hereunder, 
but hereafter a minor shall not be bound out or ap- 
prenticed except in pursuance of this article. 

§ 71. Consents to 
must contain: 

1. The names of the parties. 

2. The age of the minor as nearly as can be as- 
certained, which age on the filing of the indenture 
shall be taken prima facie to be the true age; 

3. A statement of the nature of the service or 
employment to which the minor is bound or ap- 
prenticed ; 

4. The term of service or apprenticeship, stating 
the beginning and end thereof; 

5. An agreement that the minor will not leave 
his master or employer during the term for which 
he is indentured ; 

6. An agreement that the master or employer will 
provide suitable and proper board, lodging and 
medical attendance for the minor during the con- 
tinuance of the term; or will pay to such appren- 
tice, or to his parent or guardian for him, an 
amount sufficient to provide such suitable and 
proper board, lodging and medical attendance ; 

7. A statement of every sum of money paid or 


indenture. — Every indenture 


agreed to be paid in relation to the service; 

8. If such minor is bound as an apprentice to 
learn the art or mystery of any trade or craft, an 
agreement on the part of the employer to teach, or 
cause to be carefully and skillfully taught, to such 
apprentice, every branch of the business to which 
such apprentice is indentured, and that at the ex- 
piration of such apprenticeship he will give to such 
apprentice a certificate, in writing, that such ap- 
prentice has served at such trade or craft a full 
term of apprenticeship specified in such indenture. 

9. If a minor is indentured by the poor officers 
of a county, city or town, or by the authorities of 
an orphan asylum, penal or charitable institution, 
an agreement that the master or employer will 
cause such child to be instructed in reading, writ- 
ing and the general rules or arithmetic, and that at 
the expiration of the term of service he will give to 
such minor a new bible. 

Every such indenture shall ve filed in the office 
of the county clerk of the county where the master 
or employer resides, 

§ 72. Indenture by minor; by whom signed.—Any 
minor may, by the execution of the indenture pro- 
vided by this article, bind himself or herself: 

1. Asan apprentice to learn the art or mystery 
of any trade or craft fora term of not less than 
three nor more than five years; or, 








2. Asa servant or clerk in any profession, trade 
or employment for a term of service not longer than 
the minority of such minor, unless such indenture 


be made by a minor coming from a foreign country 


for the purpose of paying his passage, when such 
indenture may be made for a term of one year 
although such term may extend beyond the time 
when such person will be of full age. 

An indenture made in pursuance of this section 
must be signed, 

1. By the minor; 

2. By the father of the minor unless he is legally 
incapable of giving consent or has abandoned hls 
family ; 

3. By the mother of the minor unless she is 
legally incapable of giving consent; 

4. By the guardian of the person of the minor, 
if any; 

5. If there be neither parents or guardian of the 
minor legally capable of giving consent, by the 
county judge of the county or a justice of the su- 
preme court of the district in which the minor 
resides; whose consent shall be necessary to the 
binding out or apprenticing in pursuance of this 
section of a minor coming from a foreign country 
or of the child of an Indian woman, in addition to 
the other consents herein provided ; 

6. By the master or employer. 

§ 73. Indenture by poor officers ; by whom signed.— 
The poor officers of a municipal corporation may, 
by an execution of the indenture provided by this 
article bind out or apprentice any minor whose sup- 
port shall become chargeable to such municipal 
corporation. 

In such case the indenture shall be signed, 

1. By the officer or officers binding out or appren- 
ticing the minor; 

2. By the master or employer. ; 

3. By the county judge of the county, if the sup- 
port of such child was chargeable to the county, 
by two justices of the peace, if chargeabie to the 
town, or by the mayor and aldermen or any two of 
them, if chargeable to the city. 

The poor officers by whom a child is indentured 
and their successors in office, shall be guardians of 
every such child and shall inquire into the treatment 
thereof, and redress any grievanee as provided by 
law. 

§ 74. Indenture by a charitable corporation; by 
whom signed.—Where an orphan asylum or chari- 
table institution is authorized to bind out or appren- 
tice dependent or indigent children committed to 
its charge, every such child shall, when practicable, 
be bound out or apprenticed to persons of the same 
religious faith as the parents of such child, and the 
indenture shall in such case be signed, 

1, In the corporate name of such institution by 
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the officer or officers thereof, authorized by the 
directors to sign the corpororate name to such 
instrument, and shall be sealed with the corporate 
seal ; 

9. By the master or employer; and 

3. May be signed by the child, if over twelve 


years of age. 


$75. Penalty for failure of master or employer to 
perform provisions of indenture.— If a master or em- 
ployer to whom a minor has been indentured shall 
fail, during the term of service, to perform any 
provision of such indenture, on his part, such minor 
orany person in his behalf may bring an action 
against the master or employer to recover damages 
for such failure; and if satisfied that there is suffi- 
cient cause, the court shall direct such indenture to 
be canceled, and may render judgment against such 
master or employer for not to exceed one thousand 
nor Jess than one hundred dollars, to be collected 
and paid over for the use and benefit of such minor 
to the corporation or officers indenturing such 
minor, if so indentured, and otherwise to the par- 
ents or guardian of the child. 


§ 76. Assignment of indenture on death of master 
or employer.—On the death of a master or employer 
to whom a person is indentured by the poor officers 
of a municipal corporation, the personal represen- 
tatives of the master or employer may, with the 
written and acknowledged consent of such person, 
assign such indenture and the assignee shall become 
vested with all the rights and subject to all the 
liabilities of his assignor; or if such consent be re- 
fused, the assignment may be made with like effect 
by the county judge of the county, on proof that 
fourteen days’ notice of the application therefor has 
been given to the person indentured, to the officers 
by whom indentured, and to his parent or guardian, 
if in the country. 


sy 
Sve. 


Contracts with apprentices in restraint of 
trade void.—No person shall accept from any ap- 
prentice any agreement or cause him to be bound 
by oath, that after his term of service expires, he 
will not exercise his trade, profession or employ- 
ment in any particular place ; nor shall any person 
exact from any apprentice, after his term of service 
expires, any money or other thing, for exercising 
his trade, profession or employment in any place. 
Any security given in violation of this section shall 
be void ; and any money paid, or valuable thing 
delivered, for the consideration, in whole or in part, 
of any such agreement or exaction, may be recovered 
back by the person paying the same with interest ; 
and every person accepting such agreement, causing 
such obligation to be entered into, or exacting 
money or other thing, is also liable to the appren- 
tice in the penalty of one hundred dollars, which 
may be recovered in a civil suit. 





ARTICLE VIII. 


Section 90. Laws repealed. 
91. When to take effect. 


§ 90. Laws repealed.— Of the laws enumerated in 
the annexed schedule, that portion specified in the 
last column is hereby repealed. 

§ 91. When to tuke effect.—This chapter shall take 
effect on October first, cighteen hundred and ninety- 
six. 


SCHEDULE OF LAWS REPEALED. 


Code of Criminal Procedure, $$ 939 and 940. 
Revised Statutes, pt. 2, ch. 1, tit. I, art. 1, $$ 5, 6, 7. 
Revised Statutes, pt. 2, ch. 8, all, except § 49 of tit. I. 


Laws ot— Chapter. Sections. 
Se newer 
1840 80... 
ee ee 
1848 200.... 
1640.......0:2.. BS 
1850.... . 266 
ae 321 

BO csccde OOO was 
eee ae 
1860 ee 
1862 er 
1866 ... . 656 
Sess hoc be. Ro we ane 
ee. Sere 
1871 934 ... 


25 to 29, inclusive. 
-. Ail. 
. All. 
All. 
All. 
- Ail. 
«+ AL 
. All. 
All, 
=< nk 
- #. 
All. 

. AL 

. All. 

. All, except last sentence of 
$ 3, as am’d by L, 1888, 
ch, 437. 

All. 
All. 
All. 
All. 
All. 

- All 
All. 
All. 
All, except 1, 2, 3, 4, 5, 
down to and including the 
word ‘‘ servant ” first occur- 
ring, and 7 down to and 
including the word ‘‘ adop- 
tion” first occurring. 


1873 
1873 ... 
1873 
a 
1878 ... 
1879. 
1880 
1884... 
1884 


1887 
1887 
1887 
1067... 
i 
2688... . 
1888.... 
1888 
1889 
1889. .. 
1890 ... 
1892 
1893 .. 
1893 
1893. 
1893 
1895 


, except last sentence. 
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LEGATEES RESIDENT ABROAD. 


HERE a pecuniary or residuary legatee is 
abroad, an executor or administrator may 
pay the legacy or residue, after deducting the duty, 
into the bank, with the privity of the Accountant- 
General of the Court of Chancery, by whom it will 
be invested in the three per cents. for the legatee, 
who may obtain it upon a summary application to 
the Court of Chancery (36 Geo. 3, c. 52). Ora re- 
ceipt for it may be signed abroad, and stamped 
within twenty-one days after it is received in this 
country (48 Geo. 3, c. 149), and can then be acted 
upon by arrangement between the parties.” 

We need make no apology to the reader for quot- 
ing what the learned owner of Boyle Farm wrote in 
1863 in his Handy Book on Real Property Law. 
For, though that great lawyer modestly suggested 
that that book was written ‘‘ for the unlearned,” 
it is only the ignorant or conceited who would pass 
by or cast away anything from the pen of such an 
authority as fit only for babes. Moreover, in this 
particular case the quotation introduces to notice 
a topic which was of importance when Lord St. 
Leonards was chancellor, and is of still more import- 
ance in 1896, when intercourse with places abroad 
has so materially developed and the emigration of 
English families to the Colonies has so much in- 
creased. 

As the reader will remember, the provisions of 
the statue 36 Geo, 3, ¢. 52, referred to by Lord St. 
Leonards, have been recently repealed, and replaced 
by new procedure by the Trustee Act 1893 (56 & 57 
Vict. c. 53), ss. 51, 42, 50. Now the personal rep- 
resentatives of a deceased person, or the majority of 
them, may pay the legacy or residue into the High 
Court, and if the legacy or residue do not exceed in 
amount or value the sum of £500, it may, under 
an useful provision in the County Courts Act 1888 
(51 & 52 Vict. c. 43), s. 70, in the case of money be 
paid into the Post-office Savings Bank through the 
County Court, and in the case of securities, be 
transferred into the names of the treasurer and reg- 
istrar of that court, and the legatee may, by petition 
to that court, obtain payment. 

The arrangements between the parties alluded to 
by Lord St. Leonards cannot very prudently be 
adopted, unless the legatee is of good social posi- 
tion, and so much in postal correspondence with the 
executor or members of the testator’s family that the 
signature to the receipt and the writing of tlie 
legatee’s instructions respecting the remittance of 
the amount may be satisfactorily identified. We 
understand that, in cases where the executor thinks 
it prudent not to come to such an arrangement, he 
is sometimes advised, in paying a legacy in the 
Colonies, to obtain from his English banker a draft 
on a colonial bank, and then to send the draft, 








a 


receipts and necessary papers to a solicitor in the 


nearest important town to the legatee’s residence, 
with instructions to pay the legatee upon his being 


properly identified and signing the receipts. Or, if 
the legatee live in a foreign town, the executor is 
advised to pay the amount toa responsible firm of 
English merchants having business with that town, 
on their undertaking to remit the money, and to 
send the instructions for identitication and payment 
to their agents. In either case, as a further precau- 
tion, the executor’s solictor may write «lirect to the 
legatee himself explaining the arrangements that 
have been made, and asking the legatee to call on 
the solicitor or agents to receive the legacy. A 
more cautious and more expensive method of pro- 
ceeding is for the executor to require the legatee to 
appoint an attorney in England to receive the amount 
and to give a discharge. And it may be here added 
that in the case of a trust, a trustee resident in Eng- 
land can effectually appoint « competent attorney to 
act in an English colony or foreign country even in 
matters of discretion connected with the trust, this 
being an exception grounded on necessity to the 
rule that a trustee cannot delegate a discretion, 
‘Stuart v.° Norton, 3 L. T. Rep. 602 ; 14 Moo. P. C, 
C. 17.) 

Still the fact remains that the only way in which 
an executor can obtain a proper discharge for a leg- 
acy bequeathed to a person resident beyond the 
seas, and therefore the only way in which he can act 
with absolute safety, is by paying the legacy into 
court. The executor’s difficulties arise, first, in 
identifying a legatee whom he very likely does not 
know, and from the nature of the case cannot be 
personally introduced; to and also, when the gift 
is to a class, in ascertaining who are the several per- 
sons entitled to share, and, if necessary, their ages. 
It is obvious that, when a legatee is abroad, there 
is a much greater opportunity or risk of imposing 
upon or unwittingly misleading an executor, in such 
matters, than there is when he is living in England 
and is personally well known to the testator’s fam- 
ily, and when he and his professional advisers are 
quite conversant with the devolution of English 
Secondly, a further difficulty 
arises in selecting a trustworthy and discreet solici- 
tor or agent in a place at a distance, and unknown 
to the executor, and then in so instructing him that 
the legacy may be in the end paid to the proper 
person, and not by mistake to a wrong one. This 
difficulty will be much increased if the legatee have 
a common surname, or be in the lower ranks of life, 
or live far from the agent’s abode so that he is un- 
known to the latter. In one recent will, a testator 
directed that a sum be bequeathed to a brother's 
children resident abroad, should be sent out to a 
gentleman he named, living in the same town, and 


personal property. 
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that that gentleman’s receipt should be an absolute 
discharge to the executors, and relieve them from 
all responsibilty as to ascertaining what children 
there might be, or their ages, or that the money 
was actually paid to them. It will be observed, 
however, that this form does not provide for the con- 
tingency of the gentleman named predeceasing the 
testator; nor for the event of the legatee being 
found to be missing at the testator’s death — 
a not unusual occurrence among certain classes 
of emigrants. as anyone acquainted at all with 
colonial life will testify; nor for the devolu- 
tion of the legacy when the executor has made in- 
quiry, but has no strict evidence of the legatee’s 
whereabouts or death ; nor for the incidence of the 
costs of transmitting and paying the legacy, which 
costs will, in any case, be increased, and it may be 
significantly increased, by the legatee’s residence 
abroad, and the employment of agents. 

As we have taken occasion to observe on a previous 
occasion, in a well-drawn will there will be found 
all the provisions that are necessary to make the 
whole will work smoothly and harmoniously. 
Nothing will be found to have been inserted or 
omitted at random, or because it was, or was not, 
in a certain precedent. When it is considered how 
thankless the office of executor is, and how many 
persons undertake it simply out of respect for the 
wishes of a deceased friend, it is remarkable that so 
comparatively many testamentary instruments ap- 
pear as if they had not been well thought out, and 
are found not to supply that practical machinery 
for working out the testator’s wishes which so much 
lessens an executor’s duties and responsibilities. It 
may be said this is because all who prepare a will 
are not considerable conveyancers. Or is the desire 
to gratify the insensate craving among the public 
for ‘ta nice, short, cheap will” responsible for this 
inconsiderate want of kindness to an unrenumerated 
worker? At all events, the topic is quite as well 
worthy a testator’s consideration as that of the re- 
numeration of, or a legacy to, his executor. — Law 
Times. 


Hotes of Amevican Accisions, 

--\ court 
of admiralty, in which is pending a proceeding for 
the limitation of the liability of a ship owner, under 
Revised Statutes, § 4282 ef seg., may enjoin the 
prosecution of suits in State courts against such 


ADMIRALTY — LIMITATION OF LIABILITY - 


shipowner; and the prohibition in Revised Statutes, 
§ 720, does not apply to such injunctions. (In re 
Whitelaw [U. 8. D. C., Cal.], 71 Fed. Rep. 733.) 


ADMIRALTY — MARITIME LIENS.— A State statute 
giving a lien for master’s wages (Code Ala., § 3054), 





will not be enforced by a Federal court in favor of 
a master who is also a part owner, or where the 
services were not rendered upon the credit of the 
vessel. (The Lena Mowbray [U. 8. D. C., Ala.], 71 
Fed. Rep. 720.) 


CONTRACT—CONSTRUCTION— MUTUALITY.—Plain- 
tiff had been manufacturing tin cans for defendant 
for some time at an agreed price, when defendant 
wrote to plaintiff that he would take his entire out- 
put of cans if he would agree not to sell to a cer- 
tain other person, and directing plaintiff to enter 
his order for a certain number of cans ‘‘as_hereto- 
fore.” Plaintiff accepted the 
shipped cans which were paid for at the price 
theretofore agreed upon: J/eld, That the contract 
was not invalid for failure to definitely fix the 
price to be paid for the cans. (Walsh v. Myers 
[Wis.], 66 N. W. Rep. 250.) 


proposition, and 


FEDERAL COURTS — DEPOSITIONS TAKEN IN STATE 
court. — Depositions taken to be used in an action 
in a State court, which has been discontinued, can- 
not be used in an action afterwards brought in a 
Federal court between the same parties for the same 
cause of action, although the State practice allows 
depositions taken in a pending suit to be used in a 
renewed suit between the same parties for the same 
cause. (Seeley v. Kansas City Star Co. [U. S.C. C. 
Mo.]}, 71 Fed. Rep. 554.) 

FEDERAL CouRTS—JURISDICTION—DIVERSE CITI- 
zensuHip.—In order to confer jurisdiction of a suit 
on a chose in action on the Federal Court, on the 
ground of diverse citizenship, the bill must show 
the plaintiff's assignor resided in another State. 
(Benjamin v. City of New Orleans, [U. 8. C. C., 
La.], 71 Fed. Rep. 758.) 

FEDERAL CouRTS—MANDAMUS— POWER OF CIR- 
CUIT COURTS OF APPEALS.—The Circuit Courts of 
Appeal have no power to issue a mandamus direc- 
ing a Circuit Court to dismiss a case in limine, on 
the ground that no jurisdiction has been acquired 
over the defendant by the method of service pur- 
sued, for the Circuit Court of Appeals can only 
issue a mandamus in aid of their own jurisdiction 
(Act March 3, 1891, § 12, Rev. St. § 716); and they 
have no jurisdiction in a case in which the only 
question involved is the jurisdiction of the court 
below, as such cases are reviewable on appeal only 
in the Supreme Court ( Act March 3, 1891, §§ 5, 6). 
(United States v. Severens, [U. 8. C. C. of App.], 
71 Fed. Rep. 768.) 

GUARANTY — CONSTRUCTION OF CONTRACT.— A 
guaranty that a firm shall pay a corporation for all 
coal it may thereafter sell to such firm applies to 
sales of coal thereafter made to such firm through 
the receiver of the corporation, since the appoint- 
ment of a receiver for property by a court of chan- 
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cery does not transfer title tothe property. (Phila- 
delphia & R. Coal and Iron Co. v. Daube [U. 8. C. 
C., Ill.], 71 Fed. Rep. 583.) 


HOMESTEAD — RIGHTS OF WIFE— LAW OF KAN- 
sas.— One S induced his wife, who was of unsound 
mind, to execute a mortgage on their homestead, 
situated in Kansas, the mortgagee being ignorant 
of the wife’s incapacity. Upon the institution of a 
suit for forclosure, to which S, his wife, and their 
children were made parties, S set up such incapacity 
as a defense. Pending the suit S’s wife died, and 
the bill was dismissed as against the children, at 
plaintiff's request: Hel, that as, under the laws of 
Kansas, the right of the wife in the homstead was 
only a right to be protected in its enjoyment during 
her life, the title remaining in the husband, §, 
could not, after his wife’s death, resist the enforce- 
ment of the mortgage. (Miners’ Sav. Bank v. 
Sandy [U. S. C. C., Kan.], 71 Fed. Rep. 840.) 


JUDGMENT — INSANE SURETY. — A judgment ren- 
dered against an insane surety on an attachment 
bond, who was sane at the time the bond was ex- 
ecuted, is valid. (Pollock v. Horn [Wash.], 43 Pac. 
Rep. 885.) 


LIFE INSURANCE — SEMI-TONTINE POLICY — BILL 
FOR ACCOUNTING.—The relation between a holder 
of a matured semi-tontine policy and the insurance 
company is that of debtor and creditor merely, and 
involves no trust relation; and a policy holder who 
is dissatisfied with the amount of the surplus which 
is apportioned to him by the company, pursuant to 
the terms of the policy, cannot maintain a bill for 
accounting and discovery when there are no suffi- 
cient allegations of frand. (Everson v. Equitable 
Life Assur. Soc. of the United States [U. 8S. C. C. 
of App.|, 71 Fed. Rep. 570.) 


LIFE INSURANCE — SUICIDE — INSANITY. —Suicide 
of the insured is not a breach of a warranty in his 
application that he will not “die Ly his own hands,” 
if, at the time of taking his life, his reasoning 
faculties are so far impaired that he is not able to 
understand the moral character, general nature, con- 
sequences and effect of his act, or when he is im- 
pelled thereto by an insane impulse which he has 
not the power to resist. — (Mutual Life Ins. Co. of 
New York v. Leubrie [U. S. C. C. of App.], 71 Fed. 
Rep. 843.) 


PLEDGE— CONVERSION.— Where the pledgee sells 
the absolute property in the pledge to a bona jide 
purchaser, the purchaser is entitled to retain the 
pledge until the pledgor discharges the debt for 
which it was pledged. (Williams v. Ashe [Cal.], 43 
Pac. Rep. 595.) 


RAILROAD COMPANIES — RECEIVERS — REDELIV- 
ERY.—The return of its property to a railroad com- 





<a 


pany by the receivers, on their discharge, and the 
acceptance thereof by it, do not ipso sucto render the 
company liable on claims accruing during thie re- 
ceivership through acts of the receivers. (Missouri, 
K. & T. Ry. Co. v. McFadden [Tex.], 33 8. W. Rep. 
853. ) 





Surroeatton. — A contract for the construction 
of a United States court house provided that the 
government might withhold any part of the sums 
to be paid the contractor, in case of the latter's 
failure to promptly pay laborers and material-men, 
A bank, from time to time, lent money to the con- 
tractor, with the expectation that it would be used 
in carrying out his contract, but without any obliga- 
tion to that effect, and some of it was used by him 
in paying laborers and material-men. 

Held, that as the laborers and material-men iad 
no enforceable rights against the government, and 
the payment by the bank of the money used to pay 
their claims was purely voluntary, there was no 
room for the application of the principle of subro- 
gation in the bank’s favor. (Lawrence v. United 
States, U.S. C. C. 'S. Car.], 71 Fed. Rep. 228.) 


RAILROAD RECEIVERS— LIABILITY FOR NEGLI- 
GENCE.—Receivers having the full possession, con- 
trol and operation of a railroad under the directions 
of acourt are alone liable for the negligence or 
wrongdoing of their agents and employes in the 
operation of the road, and the railroad company it- 
self is not liable to suit upon a cause of action so 
arising. Chamberlain v. New York, L. E. & W. R. 
Co. [U. 8. C. C.. Ohio], 71 Fed. Rep. 636.) 


TRESPASS — RIGHTS OF WRONGDOER TO MAIN- 
TAIn.— A girl of 18 was accustomed to help her 
father in the business of his farm, The father said 
that he left her in charge of his farm on the day in 
question, as he left for a few hours: Held, that the 
daughter was not thereby empowered to resent by 
force an entry upon a part of the farm that had 
legally been condemned for public use. (East 
Jersey Water Co. v. Slingerland [N. J.], 33 Atl. 
Rep. 843). 


VENDOR AND PURCHASER — BREACH — TENDER OF 
PERFORMANCE.— Plaintiff paid $500 on the execu- 
tion of a contract to convey land. The contract 
represented that there was on the land only a mort- 
gage of $1,000. A mortgage for $1,500 additional 
of which the vendor had no knowledge, was being 
foreclosed when the $500 was paid; and after the 
date fixed for performance of such contract there 
was a decree of foreclosure, under which the land 
was afterwards sold: //e/d, that a tender of per- 
formance by plaintiff was necessary to entitle him 
to maintain an action for breach of such contract. 
(Ziehen v. Smith [N. Y.], 42 N. E. Rep. 1080.) 
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5 gee: is intense interest in Boston, and like- 

wise in the Protestant Episcopal Church, in 
regard to the decision of Bishop Lawrence, of 
Massachusetts, in the case of the Rev. S. R. 
Fuller, who has been tried according to the ec- 
clesiastical law for marrying before his divorced 
wife died, as he had not obtained a divorce on 
account of adultery. 

By this marriage it was charged that Mr. Ful- 
ler violated one of the fundamental laws of his 
church, which are hardly less strict concern- 
ing marriage and divorce than the canons of 
the Catholic church. The specific charge was 
that of violating the law prohibiting the marriage 
of either party to a divorce while the other 
party is yet living, except in the case of the 
innocent party when the cause of divorce is 
adultery. 

The canons of the church further provide 
that, when such a question shall arise, a bishop 
of the diocese can make inquiry in such man- 
ner as he may deem expedient, and, therefore, 
in accordance with the report and recommen- 
dation of the standing committee of the diocese 
of Massachusetts, which considered Mr. Ful- 
ler’s case in the first instance, Bishop Lawrence 
ordered a hearing of the case before a court of 
inquiry, the standing committee thereby be- 
coming prosecutors or accusers. 

According to the rules of the church, Bishop 
Lawrence appointed nine men to constitute the 
council, and the list was presented to Mr. 
Fuller, who had the authority to strike off four 
names. ‘This he did, leaving Rev. S. U. Shear- 
man, of Jamaica Plain; Rev. C. T. Whitte- 
more, of Dorchester; Rev. Frederic Palmer, 
of Andover; Rev. E. W. Smith, of Fall River, 
and Rev. John J. H. Van Buren, of Lynn, to 
act as the trial board. 

The hearing of the case was begun at the 
diocesan house on Jay street in the morning of 


Vor. 53 — No. 19. 





March 25, and behind locked doors it was 
continued. 

But while the trial board was of necessity 
composed of members of the clergy, the case 
for both accusers and accused was conducted 
by lawyers, as provided by the church law, 
which, however, stipulates that only lawyers 
who are Episcopalians can enter into such 
cases. Charles Greenough represented the 
standing committee, and Alexander Brown 
appeared for the respondent. 

The evidence introduced entirely in 
documentary form, and no witnesses were ex- 
amined during the sessions of the court. The 
finding of the Middlesex County Court in the 
divorce case, the relating evidence of Mr. 
Fuller’s marriage to Miss Derby and to the 
question which was raised as to whether that 
marriage had been sanctioned in proper form, 
and all other evidence, was submitted 
writing. 

When all this testimony had been examined 
and deliberated upon, the attorneys summed up 
and the court found, it is said, unfavorable to 
the respondent. Whether or not Mr. Fuller 
will be deposed is another story, for the end is 
not yet since it now devolves upon Bishop 
Lawrence to render a decision upon the ver- 
dict. Bishop Lawrence may sustain the ver- 
dict, may modify it, or may set it aside altogether 
and declare it void, or he may order a new 
trial. 

Since the question involved in this case 
is one affecting in a vital degree the marital 
relations of members of the Episcopal denomi- 
nation, and, what is of greater import, since it 
brings into question the wisdom of the canon 
laws of the church, Bishop Lawrence’s action 
is awzited with almost breathless interest, not 
only by the clergy, which is most deeply con- 
cerned, but by the laity of the denomination as 
well. It means more than the rendering of an 
opinion on the justice or injustice of the ver- 
dict. It brings up the question of the legiti- 
macy of the famous “fourth section” of the 
canon law by which the bishop is empowered 
to go behind the proceedings of the courts of 
the commonwealth and so may be placed in a 
position where he may be called upon to rule 
in direct opposition to the rulings of the State 
courts, “wherein there are possibilities of a 
direct conflict between church and State.” 


was 


in 
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It is the general opinion that the court's ver- 
dict was the only one that could reasonably be 
expected, considering the nature of the church 
law governing the case, in conjunction with the 
facts as recorded in the Middlesex County 
Court. 

If Bishop Lawrence upholds the verdict, his 
decision, it is said, will be of negative value as 
regards the fourth clause, as it will leave the 
question still open and just where it was before 
the case of Mr. Fuller brought it into promi- 
nence. 

On the other hand, interested persons claim 
that if the verdict is modified, Bishop Law- 
rence, by modifying it, will practically acknowl- 
edge that there is room for the argument that 
the clause may mean more or less than appears 
on the face of it, according to the construction 
that may be placed upon it. 

The clause in question provides that in cases 
involving the marriage of divorced persons the 
bishop may make inquiry in such manner as he 
may deemexpedient. By many this is thought 
to mean that he may go behind the facts as 
stated in the record of the secular courts, and 
find, without reference to the findings of such 
courts. For instance, in a case where a di- 
vorced person has secured a decree on the 
ground of desertion, it is argued that the bishop 
may ignore that decree to the extent of declar- 
ing that some other cause was the real cause of 
divorce, or vice versa. 

Those who believe that the fourth clause is 
less sweeping than this declare that it means 
only that the bishop shall determine whether or 
not the decree was in fact granted by a proper 
authority, that he shall determine that it is not 
a forgery or otherwise an illegal document. It 
is contended on this side that the clause only 
authorizes the bishop to establish the truth and 
verity of secular court records, and to decide 
the question of whether or not the person from 
whom the divorce has been secured is still liv- 
ing and other questions of that nature. 

This is by no means a new point that has 
been raised. It is one of long standing, and 
therefore, in view of the fact that a high au- 
thority in the church is called upon to render 
a decision that may be used as a precedent on 
one side or the other, it is not unnatural that 
that decision should be anticipated with great 
interest. 








The canonical law governing the announce- 
ment of the bishop’s decision says that “ before 
pronouncing any sentence the bishop shall sum- 
mon the accused and any three presbyters of 
the diocese to meet him at such time as may, 
in his opinion, be most convenient, in some 
church to be designated by him, which shall for 
that purpose be opened at the time to all who 
may choose to attend; and the sentence shall 
then be pronounced by the bishop.” 

From this it will be seen, to quote a member 
of the standing committee, that, while the an- 
nouncement must be made publicly, the public 
may not necessarily know anything about it, for 
Bishop Lawrence may, if he chooses, select a 
time and place, announce the sentence and 
settle the whole matter with as much privacy 
as if it were done behind locked doors. He is 
not called upon to announce the time and place 
to anybody but the accused and the three 
presbyters. 

Under‘what circumstances the bishop may 
render his decision is of little consequence, but 
the determination is one which will be received 
with unusual interest by many who have been 
members of the Episcopal church, and who 
have remarried without having obtained a 
divorce on some ground other that adultery. 
The case seems to usto be of such vital im- 
portance that the strictest construction of the 
canonical law in question should be made, for 
we have many times indicated in regard to the 
civil law, if such a provision of law is extant it 
should be properly enforced, or else it becomes 
a hollow mockery and is turned into ridicule. 


We publish in this issue of the Law Jour- 
NAL part of the argument before the Court of 
Appeals by Hon. Joseph H. Choate, Louis 
Marshall, Samuel Untermyer and Hon. Ashbel 
P. Fitch in regard to the unconstitutionality of 
the Liquor Tax Act because it was passed in 
violation of article 3, section 20 of the State 
constitution which declares that “the assent of 
two:thirds of the members elected to each branch 
of the Legislature shall be requisite to every 
bill appropriating the public moneys or prop- 


erty for local or private purposes.” This sec- 


tion in question was formerly article 1, section 
9, and was made article 3, section 20, by the 
Constitutional Convention of 1894. Practically 
the same provision may be found in the Con- 
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stitutions of Alabama, Michigan, Mississippi 
and Rhode Island. It is a most necessary and 
appropriate restriction on the power of the 
Legislature to appropriate moneys in such a 
way as we have mentioned and should be most 
zealously guarded and re-guarded by the Court 
of Appeals of this State. As was most appro- 
priately said by Mr. Choate in his argument, it 
is immaterial as to whether the same law levies 
a tax or regulates a traffic and appropriates 
moneys raised thereby to municipal purposes, 
or whether one bill raises the money in the 
form of taxes, regulating the traffic, and another 
bill appropriates the money for municipal pur- 
poses. 

The force of this contention is such that we 


believe that the Court of Appeals will seriously 


regard it in determining the constitutionality of 
the Liquor Tax Act, and we trust that this 
safeguard of the Constitution will be most 
zealously guarded, so that no part of the opinion 
of the court may ever be taken as a precedent 
by any legislature for passing other measures 
as reckless and improper in their character and 
intent as the Liquor Tax Act certainly is. 

We have called attention to the conviction 
and sentence of certain Englishmen and an 
\merican for treason in the Transvaal, and 
from first reports it appeared that they had 
been permitted to plead guilty, had been sen- 
tenced, but that the sentence had been com- 
muted and that these acts had been done after 
correspondence between certain governments. 
It now appears that the evidence was so over- 
whelming that the prisoners at Johannesburg 
pleaded guilty to treason because they had no 
defense. 

Translations of a number of ciphered tele- 
grams, the key to which was found in Dr. 
Jameson's possession, have been published by 
the government of the South African Republic 
for the purpose of proving that the sentences 
imposed on the contrivers of an uprising at 
Johannesburg were not excessive, but amply 
justified by the evidence. The dates of these 
dispatches range from December 7 to Decem- 
ber 29, and their contents show that the inva- 
sion of the Transvaal was preconcerted be- 
tween Col. Rhodes, Hammond and others at 
Johannesburg, Harris, the secretary of the 
Chartered Company at Cape Town, and Dr. 





Jameson in Matabeleland. ‘They also indicate 
that Cecil Rhodes, the head and front of the 
Chartered Company, was privy to the plot, and 
that during his recent visit to London he ought 
to have been arrested and brought to trial with 
his fellow conspirators. 

In the face of these telegrams it is plain 
enough that the men convicted of treason at 
Johannesburg, pleaded guilty, not in pursuance 
of an understanding that their sentences would 
be commuted, but because they knew the evi- 
dence against them to be overwhelming. It is 
also clear that there was no foundation for the 
pretence that Jameson’s raid was a chivalrous 
outburst prompted by a desire to rescue women 
The 
Hollanders of the Transvaal have shown them- 
selves at all times willing to fight with men 
against great odds, but they are not in the habit 
of harming women and children. The wives 
and daughters of English residents were quite 
as safe at Johannesburg as they would have 
been in London, so far as the Boers were con- 
cerned. The simple truth, as exposed by the 
translations of these cipher despatches, is that 
the officers of the chartered company, weeks in 
advance of Jameson’s foray, had conspired to 
aid a lot of resident aliens in Johannesburg to 
overthrow the lawful government of a peaceful 


and children supposed to be in peril. 


and orderly community, in which they had 
sought hospitality and cash. The whole despic- 
able story may be evolved from the telegrams 
which, on December 18, request the forwarding 
of a great quantity of ammunition by an agent 
of the chartered company to Johannesburg; 
which, on December 26, insist on obtaining a 
pledge from Cecil Rhodes that the authority of 
the imperial government will not be interposed 
to check the raid, and which, on December 28, 
exult in the work to be done by “ Hammond, 
Lawley, and miners with Lee-Metford rifles!” 
That the plot proved unsuccessful, was no fault 
of Jameson’s; he punctually reached the place, 
where he would have been met by a large force 
from Johannesburg had the rising in that town 
taken place at the time agreed upon. 

We should not fail to recognize the advance 
which has been made through the kindly offices 
of the Boer government to prevent international 
disputes by accepting the pleas of Rhodes and 
the others, and, after sentencing them, by com- 
muting the punishment to nominal fines and 
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imprisonment. So many difficulties might 
have arisen that we must look with admiring 
eyes on the good sense and judgment of that 
foreign government which preferred to lay 
aside its own grievances for the betterment of 
the cause of international peace and friendly 
settlement. 

The attack of Dr. Jameson seems to have 
been instigated by two motives; first, desire for 
the aggrandizement of the South African Com- 
pany, and, secondly, the advance of the British 
flag through a country which, though friendly, 
had a government of its own. These harass- 
ing facts tend only to show the fairness of the 
action of the Boer government, but many 
countries which had more advantages might 
well profit by its example. 


The Supreme Court of the United States 
rendered a decision which is interesting, if not 
important, as bearing on the question of the 
validity of bonds made payable in certain kinds 
of money. ‘The case was that of Amos Wood- 
ruff, trustee, and the German Bank of Mem- 
phis, plaintiffs in error, v. The State of Missis- 
sippi; W. W. Stone, auditor of accounts of the 
State of Mississippi; W. I. Hemingway, treas- 
urer of the State of Mississippi, e¢ a/.; and the 
opinion of the court was handed down by Chief 
Justice Fuller. 

The question at issue was the validity of a 
series of eight per cent bonds issued by the 
Levee Board of the State of Mississippi under 
the authority of an act of her legislature. Each 
bond declared specifically that, for value re- 
ceived, the Levee Board was indebted to the 
bearer in the sum of $1,000 “in gold coin of 
the United States of America, which said sum 
the said Levee Board promises to pay to the 
bearer” on January 1, 1878. Attached to the 
bonds were interest coupons payable to the 
bearer “in currency of the United States.” 
The Supreme Court of Mississippi construed 
these bonds, when the question of their validity 
was brought before it, as obligations payable in 
gold coin, and held that the power to borrow 
money conferred on the Levee Board did not 


authorize that corporation to borrow gold coin 
or issue bonds acknowledging the receipt thereof 
and agreeing to pay therefor in the same me- 
dium, and that the bonds were void for want of 
power in that particular. 





The jurisdiction of the United States court 
in the case was sustained on the ground that 
the validity of a contract was involved, and the 
chief justice then proceeded to reverse the de- 
cision of the Mississippi court. In reaching 
this conclusion the chief justice held that the 
bonds were not expressly payable in gold coin. 
He concedes that as they acknowledged an in- 
debtedness in gold coin, although the coupons 
were payable specificaily “in currency,” the 
argument is not unreasonable that the corpora- 
tion intended the purchasers to expect pay- 
ment in the money in which the indebtedness 
was stated to have been contracted; but the 
agreement to pay the designated sums did not 
specify any particular kind of money, and the 
obligation was to pay what the law recognizes 
as money when the payment was to be made. 
The bonds were, therefore, legally solvable in 
the money of the United States, whatever its 
description, and not in any particular kind of 
that money, and it was impossible to hold that 
they were, therefore, void because of want of 
power. 

The views of the chief justice as to the defi- 


nition of the word “ money” is perhaps par- 
ticularly interesting at this time in view of the 
unsettled condition of the currency question. 
At first glance it might be thought that the 
Supreme Court had re-affirmed its former de- 
cisions sustaining contracts specially payable in 
gold coin, while in reality it did nothing of the 
kind, but merely affirmed the validity of the 
bonds in dispute as promises to pay money in 
general. In his opinion Chief Justice FULLER 
says on this subject: 


“Doubtless the word ‘ money 


, 


is often used 
as applicable to other media of exchange than 
coin. Bank notes lawfully issued and actually 
current at par in lieu of coin are treated as 
money, because flowing as such through the 
channels of trade and commerce without ques- 
tion. Bank v. Georgia, 10 Wheat. 333; Miller 
v. Race, 1 Burrows, 452. And it would seem 
that it was in this sense that the Supreme Court 
regarded the use of the word, for, though it 
assumed that the property of being legal tender 
was an essential attribute of money, yet it in- 
cluded national bank notes, which, though re- 
ceivable at par in payment of government dues 
except duties, and payable by the government 
at par, except for interest on the public debt 
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and in redemption of the national currency, 
and also payable and receivable as between 
national banks themselves (Rev. St. $$ 5182, 
5196), had not been declared legal tender “in 
payment of all debts, publicand private, within 
the United States, except for duties on im- 
ports and interest on the public debt,” as 
United States notes had been (Rev. Stat., 
§ 3588). 

These bonds were contracts for the payment 
of dollars, and not for the delivery of bul- 
lion; nor were they made expressly payable 
in coin. 

If the Legislature had in terms authorized 
the corporation to borrow currency only, and 
to issue bonds payable in currency only, that 
would have presented a different question; but 
the language used embodied no such express 
limitation, and there could be no implication 
that the power was other than the power to 
borrow money of the United States. But it is 
said, as it was held in Judson 'v. City of Besse- 
mer, 87 Ala. 241, 6 South, 267, that “ express 
and general power to issue negotiable bonds, in 
the absence of legislative restriction, carries the 
implied or incidental power to make them pay- 
able generally,—that is, in currency,—which is 
constitutionally a legal tender, or payable in 
the particular coin which constitutes the legal 
and eommercial standard by which the value 
of other kinds of currency is measured,” and 
that, although the act authorizing the city of 
s3essemer to issue bonds was silent on the sub- 
ject, the city had power to make them payable 
in gold ; and by the Court of Appeals of Ken- 
tucky, in Farson v. Board, 30 S. W. 17, that 
municipal bonds were not void, because the 
principal and interest were made payable in 
gold coin of the United States, when the act 
authorizing their issue and sale did not specify 
the medium in which they were to be made 


payable,—so the Supreme Court of Mississippi 
was at liberty to hold the contrary in placing a 


on the law of that State. Con- 
ceding this to be so, the question of jurisdic- 
tion remains unaffected, for in the former 
cases the right of the holders of municipal 
obligations to demand under the constitution 
and laws of the United States payment thereof 
in money of the United States was recognized, 
while in this case that right was, 
denied. 


construction 


in effect, 





It is very seldom that we feel obliged to say 
anything which would even appear asa defense 
of a particular judge or of the judiciary. But 
the repeated and uncalled for attacks which have 
been made upon Judge Cowing of the Court of 
Sessions of New York city are such that we 
cannot pass them by without mention, Cer- 
tain newspapers taking the keynote from Dr. 
Parkhurst have savagely attacked Judge Cow- 
ing for his actions in a certain case in which 
Dr. Parkhurst and some of his followers were 
interested. Some newspapers and Dr. Park- 
hurst think it necessary for Judge Cowing to 
come forth with an explanation of his conduct 
at the trial. But the distinguished jurist has 
more than justified Limself in the eyes of think- 
ing, intelligent men by his silence on this topic. 
There is no reason why any vituperation or 
attack should be made upon a learned judge 
simply because he refuses to agree with a certain 
clique in their ideas as to the innocence or guilt 
of a defendant who is being tried before him. 
Dr. Parkhurst seems astonished because Judge 
“why he did not 
crowd that jury to a verdict.” These persons 
who abuse Judge Cowing seem to insinuate that 
there was some understanding between the 
learned judge and the defendant in the case 
which led the former to dismiss the jury. Such 
insulting intimations are not worthy of being 


Cowing did not inform him 


answered by any judge who would have the 
respect of the community and who desires to 
add dignity to the judgments and judicial find- 
ings for which he is responsible. No one must 
attribute vile motives to the judgments or deci- 
sions of a court simply because it does not 
agree with his own views of what it should 
have been, and the persons who act in such a 
manner only serve to render themselve _ ridicu- 
lous and become distrusted by the public. We 
would not intimate that the attack was an at- 
tempt at blackmail by trying to make the deci- 
sions of certain courts conform to ideas which 
the court did not and could not have. As we 
have before said we noted with admiration that 
the learned judge has remained silent under all 
the taunts which have been hurled at him in 
one way or another, and we cannot but believe 
that he has more firmly established his reputa- 
tion as an honored member of the bench 
by taking such a manly and proper posi- 
tion. 
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{Part of the argument before the Court of Appeals by Hon 
Joseph H. Choate, Hon. Louis Marshall, Samuel Unter- 
myer, Esg., and Hon. Ashbel P. Fitch.] 


HETHER the act be regarded as creating a tax 

or a license, it is unconstitutional, because 

it was passed in violation of article III, section 20, 

of the State Constitution, which declares that ‘the 

assent of two-thirds of the members elected to each 

branch of the Legislature shall be requisite to every 

bill appropriating the public moneys or property for 
local or private purposes.” 

The relator’s petition specifically alleges that this 
act was passed without the assent of two-thirds of 
the members elected to each branch of the Legisla- 
ture. This allegation was not controverted by the 
return, and the fact thus stands admitted on the 
record. 

The Session Laws, as officially published in the 
advance sheets of the Combined Official Series of 
New York Reports and Session Laws of March 28, 
1896, show that the act did not receive a two-thirds 
vote, the official statement following the title being: 
‘* Became a law March 23d, 1896, with the approval 
of the Governor. Passed, three-fifths being pres- 
ent.” 

Section 40 of the Legislative Law provides that, 
upon the passage of a bill or concurrent resolution 
by either House, the presiding officer thereof shall 
append to such bill or resolution, a certificate of the 
date of its passage by the votes of a majority of all 
the members elected in such House, or in the pres- 
ence of three-fifths of such members, if such be the 
case, or by the votes of two-thirds of all the mem- 
bers elected to such house, as the case may be. No 
bill shall be deemed to have so passed unless cer- 
tified by the presiding officer, which certificate to 
such fact shall be conclusive evidence thereof. 
‘*Such statement shall be presumptive evidence 
that the original law was certified by the presiding 
officer of each House accordingly.” 

By section 44 of the Legislative law it is provided 
that in the publication of every law, the secretary 
of State shall omit the certificates appended thereto 
and shall cause to be inserted immediately under the 
title of the law, a statement to the effect that it be- 
came a law upon the properly specified date, with or 
without the approval of the Governor, or notwith- 
standing his objections, as the case may be, and 
adding the words, “ Passed by a two-thirds vote, 
three-fifths being present,” or ‘‘a majority being 
present,” according to the certificates appended to 
the original bill. 

It was adjudged in People ex rel. Purdy v. The 
Commissiouers of Highway of Marlborough, 54 N. 
Y., 276, that ‘‘when it becomes necessary to in- 
quire whether a legislative enactment was constitu- 








tionally passed so as to become a law, it is for the 
court to determine from the printed statutes or from 
the original act on file in the secretary of state’s of- 
fice, whether the requisite vote was received. Upon 
an inquiry the printed statute is presumptively cor- 
rect, and the original act is conclusive. Therefore, 
where it did not appear by the printed statute book 
or upon the original act that it received the requis- 
ite two-thirds vote, it was inoperative and not law. 

This decision was followed in Trustees of Exempt 
Firemen’s Fund v. Roome, 93 N. Y., 829, and Rum- 
sey v. N. Y. & New England R. R. Co., 130 N, Y., 
38. 

The act under consideration having thus been 
passed by less than a two-thirds vote, the question 
is presented whether it comes within the purview 
of the constitutional provision which has been in- 
voked, 

That provision first appeared in the Constitution 
of 1821 as section 9 of article VII. When origin- 
ally proposed as part of the legislative article in 
the convention of 1821, the 
follows: 


section read as 

‘* The assent of two-thirds of the members elected 
to each branch of the Legislature shall be requisite 
for every bill creating, continuing, altering or re- 
newing any body politic or corporate.” 

During the discussion which followed, Mr. Child, 
of Saratoga, offered an amendment, which was 
adopted, inserting the words ‘ appropriating the 
An amend- 
ment by Mr. Duer, adding the words ‘‘ or private ” 
before the word ‘‘ purposes,” was carried, and on 


public money for local purposes, or.” 


final passage, on motion of Mr, Young, of Saratoga, 


were inserted after the 
(De lites of Convention of 


the words ‘‘or property’ 
words ‘‘ public moneys.” 
1821, pp. 225, 297.) 

The provision took its present form in the Con 
stitution of 1846, and has since remained un 
changed. It has been adopted without change of 
phraseology into the Constitutions of Michigan 
and Rhode Island. 

The design of this provision is stated by Judge 
Earl in People ex rel. Adsit, v. Allen, 42 N, Y. 
378, as follows : 

“The bills mentioned in this section are the 
only ones which require the assent of more than a 
majority of the members elected to the Legislature. 
It seems to have been deemed important to place a 
check on the passage of such bills and to prevent 
appropriations of the public moneys or property for 
local or private purposes, unless such purposes 
were sufficiently meritorious to command the sup- 
port of two-thirds of the Legislature. It is true 
that the Legislature must decide in the first in- 
stance whether a bill is private or local, but its de- 
cision is neither final nor conclusive. We cannot 
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enlarge its powers of construction or any decision 
it may make, or any usage it may adopt.” 

To determine whether an act of the Legislature 
is governed by this provision three inquiries arise: 

1. Does the bill amount to the appropriation of 
anything ? 

2. Does it appropriate public moneys or property ? 

3. Is the appropriation for local or private pur- 
poses 2 

The salient features of the Liquor Tax Law and 
the relation to its other provisions of section 13, 
which is the central provision of the act, and is the 
feature with respect to which it is claimed to offend 
against the provision of the organic law now under 
discussion, have sufficiently stated under 
Point I. 

The characteristic features of this act are: 


been 


(a) It is a State tax law. 

(}) Its administration is entirely and exclusively 
under the supervision of State agents. It is well 
siid by Mr. Justice Patterson: ‘‘ It establishes an 
entirely new system; bringing under State control thai 
which was theretofore under local municipal or com- 
munity jurisdiction and administration.” 

(v) Every officer who has functions to perform in 
relation to the tax, its assessment, its collection 
and distribution, is a State as distinct from a local 
or municipal officer. 

(/) The taxes assessed are to be collected by and 
paid to the special deputy commissioner, or county 
treasurer for the county in which the traffic is car- 
ried on as the case may be. 

(e) One-third of the revenue resulting from the 
taxes are to be paid to the treasurer of the State, 
the remaining two-thirds are to be paid by the 
county treasurer, or special deputy commissioner 
to the supervisor of the town or the treasurer or 
fiscal officer of the city in which the traffic is car- 
ried on. 

(f) The moneys so paid to the supervisor or 
municipal officer are to be expended by such town 
or city as license moneys have been heretofore ex- 
pended for local purposes. 

With these facts in mind we are prepared to con- 
sider the questions already propounded. 

Frrsv. Does the act appropriate money or property? 

The word “ appropriate,” is defined in the Cen- 
tury Dictionary “to set apart for or assign to a 
particular purpose or use to the exclusion of all 
other purposes or uses.” Murray's New Dictionary 
defines the word: ‘To devote, set apart or assign 
to a special purpose or use.” The same dictionary 
detines the word ‘‘appropriation,” ‘‘as the assign- 
ment of anything to a special purpose,” and speaks 
of a appropriation bill as ‘‘a bill alloting the 
revenue to the various purposes to which it is to be 
applied.” 





In State v. Bordelon, 6 La. Ann. 68, the court 
said: 

‘* What is the meaning of the word appropriate? 
It is to allot, assign, set apart, apply, anything to 
the use of a particular person or thing, or for a par- 
ticular purpose. This may be done without using 
the word appropriate itself. And this act certainly 
does assign, allot and set apart a certain portion of 
the public moneys, not otherwise appropriated, and 
directs the said portion to be paid to particular 
persons, for a given purpose. There are no formal 
words to be used in an appropriation bill.” 

This language was cited with approval by Chief 
Justice BERMUDEZ in State v. Steele, 37 La. Ann. 
353. 

In McCauley v. Brooks, 16 Cal. 11, FreLp, Ch. J., 
said: 

‘*To an appropriation within the meaning of the 
Constitution nothing more is requisite than a desig- 
nation of the amount and the fund out of which it 
shall be paid. Itis not essential to its validity that 
the funds to meet the same shall be at the time in 
the treasury. As a matter of fact, there have sel- 
dom been in the treasury the necessary funds to 
meet the several amounts appropriated under the 
General Appropriation Act of each year.” 

This language was cited with approval by Judge 
Exuuiort in Carr v, State, 127 Ind. 204, 

In Restine v. State, 20 Ind. 328, Perkins, J., 
said : 

‘‘An appropriation may be made in different 
modes. It may be made by an act setting apart and 
specially appropriating the money desired from a 
particular source of revenue to a particular pur- 
pone e) Mu% 


“ Appropriation as applicable to the general fund 
in the treasury, may, perhaps, be defined to be an 
authority from the Legislature, given at the proper 
time and in legal form, to the proper officers to ap- 
ply sums of money out of that which may be in the 
treasury in a given year, to specified objects, or de- 


mands against the State. * * * And such an 
appropriation may be prospective — that is, it may 
be made in one year of the revenue to accrue in 
another or future years —the law being so framed 
as to address itself to such future revenues. Soa 
direction given to officers to pay out of the treasury 
upon a given claim, or for a given object, may, by 
implication, include in the direction an appropria- 
tion.” 

In Campbell v. Board of Commissioners, 115 Ind. 
591, it was said by Chief Justice Nrsuack: 

“The use of technical words in a statute making 
an appropriation is not neeessary. There may be 
an appropriation of public moneys to a given pur- 
pose without in any manner designating the act as 
an appropriation. It may be said generaily that 
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a direction to the proper officer, or officers, to pay 
money out of the treasury in a given claim, or class 
of claims, or for a given object, may, by implication, 
be held to be an appropriation of a sufficient amount 
vf money to make the required payments.” 

In the same opinion the court further used the 
expression : 

‘*That an appropriation may be made impliedly, 
as well as expressly, and in general as well as 
specific terms. It may also be a continuing or fixed 
appropriation, as well as one for a temporary pur- 
pose, or a limited period.” 

Applying these definitions to the act under con- 
sideration, it becomes very clear that the Legislature 
has ‘‘appropriated”” the moneys realized from the 
liquor tax which it calls into being by allotting it 
and setting it apart for specific purposes and dis- 
tributing it in a specific manner. ‘‘ One-third of 
the revenues resulting from the taxes, fines and 
penalties” are to be paid to the State treasurer, the 
remaining two-thirds ‘‘shall belong to the town or 
city in which the traffic is carried on, from which 
the revenues were received.” ‘* They shall belong 
to the town or city.” The 
very idea of the appropriation is thus recognized in 
the literal sense of the word. 


** Ad proprius urbem.” 


There is nothing in the case of Sweet v. City of 
Syracuse, 129 N. Y. 316, in conflict with these 
views. There the legislature permitted the city of 
Syracuse to draw from Skaneatelas lake the waters 
of which had previously been devoted, so far as 
they were necessary, for canal purposes. As a con- 
dition to the grant from the State the city of Syra- 
cuse was, by the terms of the act, required to en- 
large the reservoir, to increase its storage capacity 
and forever maintain the same at the expense of the 
city. This arrangement was one which was of an 
equal advantage to the city and State, and it was, 
therefore, declared that there was no appropriation, 
since that phrase did not express the idea of con- 
ferring an equivalent by the recipient for that which 
is granted by the State. (Pp. 347 to 349.) 


Seconp. Does the act appropriate public moneys? 

The money which is allotted to the towns and 
cities results from a State tax levied and assessed by 
the State authorities and collected by State agents 
under a law which the legislature at least termed a 
general law. The moneys realized are certainly not 
private moneys after they have left the possession 
of the applicant for a liquor tax certificate. The 
moment the moneys are received by the State agents 
they become public moneys. If one of the collect- 
ing officers or his clerks should appropriate any of 
the moneys collected to his own use, an indictment 
would properly charge him with larceny and allege 
title in the State. 

In Phelps v. People, 72 N. Y. 334, a draft for 





taxes collected, sent by a county treasurer to the 
State comptroller, and by the latter to the State 
treasurer, was converted by the defendant, who was 
the cashier of the State treasurer, to his own use. 
The money had never actually reached the State 
treasury, and the method of payment by the county 
treasurer was not that provided by statute. The 
draft was held, nevertheless, to be the property of 
the State, within the meaning of an allegation to 
that effect in an indictment for larceny. 

If any of the officers charged with the collection 
of the tax should misappropriate the funds collected, 
an action on the bond given by such officer to the 
State would be brought in the name of the People 
of the State of New York. A breach of the condi- 
tions of a bond given by the holder of a !iquor-tax 
certificate would be followed by an action in the 
name of the People of the State of New York, to 
whom the bond runs. No power short of the State 
could extort from those trafficking in liquors the 
obligation imposed by the act upon such person. 
No power short of the State could interfere with 
his transaction of the business which is taxed, all 
previous laws regulating the liquor traffic being re- 
pealed by the act under consideration. 

To say that the proceeds of this tax are not ‘‘ pub- 
lic moneys”’ within the meaning of the Constitution 
because they have not reached the State treasury 
would practically repeal the constitutional prohibi- 
tion. All that would be requisite to evade it would 
be for the legislature to provide for a distribution 
of taxes before they came into the State treasury. 


If the act had provided that the revenues result- 
ing from this tax should be paid into the State 
treasury and then distributed in accordance with 
the terms of section 13, it could not be doubted for 
a moment that these revenues would be public 
moneys, and that such distribution would be an 


appropriation thereof. It would be impossible to 
draw any distinction between the fruits of this tax 
and those of any other tax going in the same direc- 
tion. 

Does the circumstance that these moneys are in- 
tercepted on the way to the State treasurer make 
them any the less “ public moneys”’ than they would 
be if the journey were completed? If, by such a 
simple process, moneys realized from a State tax 
can lose the characteristics of ‘‘ public moneys,” 
then the State corporation tax, the collateral inher- 
itance tax, the annual tax levied on all the real and 
personal property in the State could be voted away, 
set apart, allotted for any specific purpose, to any 
individual, by a majority of the legislature, pro- 
vided such distribution took place before the money 
came into the State treasury, a different paymaster 
being substituted for the State treasurer. 

In Trustees Exempt Firemen’s Fund v. Roome, 
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93 N. Y. 313, 329, without deciding the question, 
it was assumed that a tax levied upon the agents of 
foreign insurance companies doing business within 
the State was the money of the State, and that the 
provisions of the Constitution with respect to its 


use covered the distribution of such moneys. 
Mr. Carter, who argued in favor of the tax, con- 
ceded in his brief that, ‘‘in a large and very gen- 


“eral sense, the moneys exacted from these insur- 
“ance agents may be said to be the money of the 
** State, because the State makes the imposition 
‘and disposes of the fruits.” 

The case of Sweet v. The City of Syracuse, supra, 
But, on 
examination of the opinions, it will be seen that 


may be urged as an authority against us. 


what was there claimed to be the property of the 
State was the surplus water of the lake which 
had been appropriated for canal purposes. The 
court decided that while the right to use the 
water as it flows along in the bed might be- 
come a property right, the water itself was not 
the subject of fixed appropriation or of exclusive 
dominion, and, therefore, no property rlght therein 
could be acquired by sovereign or subject, or be- 
come capable of transmission; in other words, that 
there was no property in water. 

In Rumsey v. New York and New England Rail- 
road Company, 130 N. Y. 88, it was, however, held 
that lands under water in a navigable stream con- 
stituted public property, and that an act of the 
Legislature authorizing the gratuitous grant of 
such lands for a private or local purpose required a 
two-thirds vote of both branches. 

Neither is the case of Board of Supervisors of 
Seneca v. Allen, 99 N. Y. 532, an adverse authority. 
The act which was there assailed merely directed 
that the commissions which under former laws were 
paid to the county treasurers as their own compen- 
sation should be accounted for by them to their 
respective counties, instead of being retained by 
them for their own benetit. The moneys were not 
and they were not appropriated 
within the meaning of the constitutional provision. 


‘+ public moneys,” 


The counties were merely compensated for services 
rendered, as the county treasurers had previously 
been compensated, 

The meaning of the words * public moneys,” as 
used in this section, is clarified by the interpretation 


given to the words “public property,” which are 
used in the same connection. 

Public property includes all property which be- 
longs to the State; the public domain, lands con- 
stituting the bed of navigable streams, and any- 
thing of which the idea of ownership or dominion 
is predicable. It is not necessary that the property 
shall be of such a nature as to be in the manual 
possession or custody of any of the ofticers of the 





State. If it has the attribute of sovereign owner- 
ship, control or interest as distinguished from pri- 
vate or local ownership, it is public property. 

In the same way moneys are public moneys, 
whether they are in the manual custody of the State 
Treasurer or not, so long as they constitute a part 
of the public revenues, created by the sovereign 
power, and are under the sovereign’s general con- 
trol. The State taxes, when they reach the hands 
of the several county treasurers of the State, are as 
much public moneys as they would be after reach- 
ing the custody of the State Treasurer, and it 
would be no more permissible for a majority of the 
members of each house to direct the several county 
treasurers to devote two-thirds of the moneys so 
collected for the sprinkling of the streets at the 
county seat than would be an act making such ap- 
propriation after the money had reached the State 
Treasurer. 

If such a method of distribution is warranted, 
then a remarkably simple method will have been 
discovered for evading this salutary constitutional 
provision. It would scarcely require ingenuity to 
devise a plan for intercepting a large portion of the 
public revenues and from devoting them to local 
and private purposes. 

Under the authorities it is impossible thus to 
evade the constitutional provision with respect to 
even a narrow strip of land required for highway 
purposes. That being so, how can a court say that, 
by a mere play upon words the enormous revenues 
of the State derived from taxation constitute pub- 
lic moneys, provided they ever reach the State 
treasury, and possesses other attributes, provided 
they are not permitted to reach that destination. 

The language of section 21, article IIL, of the 
Constitution also indicates what is meant by the 
phrase “public moneys” in section 20. That section 
reads: 

“No money shall ever be paid out of the treasury 
of this State, or any of its funds, or any of the 
funds under its management, except in pursuance 
of an appropriation by law.” 

There are, therefore, three varieties of ‘‘ public 
moneys” recognized by the fundamental law. 

1. Money in the treasury of the State. 

2. The funds of the State not necessarily in its 
treasury, and 

3. Funds under its management. 

Does it require argument, in view of the nature 
of the tax now not under consideration, as defined 
in the act, to demonstrate that the revenues de- 
rived from the Liquor Tax Law are funds ‘“ under 
the management” of the State? Or is elaborate 
reasoning needed to show that there may exist pub- 
lic moneys other than those which are found in the 
treasury of the State ? 

The two clauses of the Constitution thus stand- 
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ing side by side seem to us so clear as to foreclose the 
necessity of further discussion on this proposition. 

Mr. Justice Patterson, however, concludes that 
moneys collected under this act are not ‘‘ public 
moneys” because they are not so designated in the 
act, that they are not State moneys, but on the con- 
trary, two-thirds thereof are expressly and specifi- 
cally declared ‘to belong to the town or city in 
which the tratlic is carried on.” The difficulty 
with this argument is that it is a petitio principit. 

The act which distributed the liquor tax repealed 
all former laws relating to excise. 

The cities, towns and villages which under the 
former excise law were the recipients of the license 
moneys, had no vested rights to them. 
which gave could take away the privileges con- 
ferred. 

As stated in Metropolitan Board of Excise v. 
Barne (supra), the license conferred under the old 
law did not constitute a contract 
against the municipality granting the license. In 
like manner the privileges conferred by the State 


The power 


in favor of or 


upon the municipalities to issue licenses and collect 
the revenues derived therefrom constituted no con- 
tract. 

Hence, when the Legislature repealed the Excise 
Law of 1892 all anterior rights of the several cities, 
towns and villages in the funds theretofore emanat- 
ing from liquor licenses were forever ended. 
When the State assumed to deal with the funds 
resulting from the liquor tax imposed by the terms 
of the Act of 1896 it rested under no oblig 
legal or moral, to the several municipalities of the 
State, which had theretofore been the beneficiaries 
of the license fees, and it was unfitted in its right 
of disposition of the revenues created by the act. 

The entire fund which was called into being by 
the legislative fiat belonged to the State ad initio. 
The several political subdivisions of the State had 
no ownership therein. They could not originate 
the fund, They could acquire no prescriptive 
rights therein. Their former interest in the excise 
moneys was by a tenure most precarious in its 
nature. When that interest was extinguished none 
of the moneys which the State might assess upon 
the liquor traffic ‘*‘ belonged” to these municipali- 
ties until the State gave them. 

When, therefore, the State proceeded to create an 
entirely new system of taxati.n, which eliminated 
the municipalities of the State as factors in its en- 
forcement and administration; when it dismantled 
and destroyed the comprehensive local machinery 
formerly established for that purpose, and substi- 


ation, 


tuted in its place other methods and appliances, the - 


moneys realized from the new order of things had 
impressed upon them the sole mark of State owner- 
ship until the State saw fit to part with such owner- 
ship. 





It is now claimed that though the State had 
absolute control over the moneys thus created, when 
it declared that a certain part of them ‘* belonged ” 
to the municipalities ipso facto, the moneys emanat- 
ing from the State ceased to belong — or, rather, 
never belonged — to it, but always were the prop- 
erty of the municipalities. In other words, the 
State may provide that a certain sum shall be raised 
by taxation, and at the same time declare that ¢ 
certain proportion of the moneys thus raised shall 
belong to A, B or C; and thereupon, by legislative 
alikening, the moneys so allotted are to be re- 
garded as though they had always been the prop- 
erty of A, Bor C, and had never been the moneys 
of the State. 

Or, to express the respondent's idea, in somewhat 
different language: The municipalities derive their 
The medium 
Yet, 


the moneys never belonged to the State, because 


title to these moneys from the State. 


of transfer is the act creating the moneys. 


their creator conferred ownership on the mnni 
cipalities. 

By resorting to such legerdemain, the constitu- 
tional provigion now under consideration would be 
converted into the most idle formula. All that it 
would be necessary for the Legislature to do, in 
order to evade its terms, would be to avoid the use 


, 


of the word ‘ appropriate,” which could be easily 
done by substituting the phrase ‘belong to” and 
prevent the money sought to be used for a local or 
private purposes from going into the treasury, by 
conferring a proprietary interest in the money de- 
rived from taxation in the person or locality sought 
to be benefited. 

But says Mr. Justice Patterson: ‘‘ That is not an 
appropriation of moneys of the State, but a devo- 
tion of the component parts of the State of what 
was esteemed to be their just shares of the product 
of a particular revenue.” Would not this be equally 
true if the Legislature should declare that the 
moneys resulting from the annual tax levy should 
belong to the various cities and counties of the 
State in certain proportions to be used for the 
sprinkling of their streets or for any other local 
purpose? Would not the same reasoning warrant 
the Legislature in dividing the revenues among the 
component parts of the State in unequal shares, or 
give a portion of them to designated localities, and 
none whatever to other localities? If the Legisla- 
tire has a discretion to exercise, who can control it 
or prescribe limitations? 

The appellant’s position is equally sound, whether 
the Liquor Tax Law be regarded as a license law or 
a taxing measure. If the former, then the moneys 
derived from the State tax must of necessity be 
State If the latter, the moneys being 
collected by the State in the exercise of its police 


moneys. 
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powers, the moneys thus credited must savor of 
their origion, and be public in their nature. 

This proposition has been squarely decided by the 
Supreme Court of Wisconsin in two instructive 
cases, arising under statutes which were licensing 
acts, pure and simple, and in no respect tax 
measures, 

In Rockland County v. Village of Rockland 
Centre, 59 Wis. 591, it appeared that a statute pro- 
vided that in counties in which the county system 
of supporting the poor had been adopted, all money 
derived from licenses for the sale of intoxicating 
liquors should be paid into the county treasury, to 
be used in defraying the expenses of maintaining 
Subsequently an act was passed making 
it optional 
counties having adopted the county system, to 
devote such license moneys to other purposes. The 


paupers. 
with any town, city, or village, in 


county claimed that it had a vested right to the 
license moneys. This claim was held untenable. In 
the course of his opinion Mr. Justice Orvron, after 
considering the nature of a license, and treating it 
as an incident to the exercise of the police power of 
the State, speaking of the moneys derived from 
such licenses said : 

‘ Such a fund consists of public moneys belonging to 
the State, as the result af the exercise of the police 
power of the State to control and regulate the sale of 
noxious liquors. It is in the nature of a penalty, 
and in all such cases the legislative will is supreme 
as toits disposition.” (Pp. 597, 598). 

90 Wis., 288, 


an action was brought by the county to recover 


In Rock County v. City of Egerton, 


from the city, which was located within its limits, 
the moneys collected from licenses. By a special 
act it was declared to be the duty of each muni- 
cipality within the county of Rock to pay into the 
county treasury for the benefit of the poor fund, for 
each license to sell intoxicating liquors granted by 
such municipality, the sum of fifty dollars, 

The power of the Legislature to dispose of these 
moneys was surrendered, and, in the course of his 
opinion, Mr. Justice NEUMAN said: 

“The laws regulating the sale of intoxicating 
liquors are a part of the police regulations of the 
State. They are enacted under the police power to 
restrain and regulate a traffic which experience has 
shown to be likely to produce mischief in the com- 
munity. It is a regulation of the traffic, in the 
State at large, in the interest of the general public 
welfare. * The fee which is paid for the 
license, is not a tax, nor is it imposed for the pur- 
pose of revenue. 

‘It is one of the incidents of the system, not its 
object. When collected, the fee belongs to the State. 
It is a part of the funds of the State, and subject en- 
tirely to be disposed of by the Legislature in its dis- 








cretion. There is no provision of the constitution 
which limits the power of the Legislature in its dis- 
position of this fund to any rule of uniformity 
among the political subdivisions of the State. 
* * 4 This being a fund which belonged to the 
State, the State could employ any agency which it 
deemed best suited to the purpose to expend the 
fund, or to apply it to practical use. 

The Constitution of Wisconsia contains no pro- 
vision similar to that now under consideration. The 
qualification contained in the foregoing remarks is, 
therefore, of great significance. 

The Attorney-general has sought to break the 
force of the appellant’s argument by calling at- 
tention to previous acts of the Legislature which 
are claimed to present defects similar to those now 
presented not in the Liquor Tax Law, and asserts 
that such acts have thus far passed unchallenged. 

The same argument was presented to this court in 
People ex rel. Adset v. Allen, 42 N. Y., 378, 384 
but in a few forcible sentences Judge ALLEN dis- 
posed of it in this wise: 


"Tt is doubtless true that this provision of the 
constitution has been frequently violated; that 
many bills appropriating the publie money for local 
purposes have been passed without the requisite 


This provision was in these 
But these bills 
have generally passed unchallenged; and this, I 
believe, is the first time when this question has been 
No length of usage ean 


of two-thirds. 
overlooked or misconstrued. 


vote 
cases 


directly raised in the courts. 
enlarge legislative power, and a wise constitutional pro- 
vision should not be broken down by frequent violations.” 

The acts to which reference has been made differ, 
liowever, in most material respects, from that now 
under consideration. They are: 1. The Excise Law 
of 1857; 2. The Excise Law of 1892; 3. The Agri- 
cultural Law of 1893; 4. The Game Law of 1888. 

The two Excise Laws were not laws which in- 
volved the collection of taxes, license fees or 
revenues by the State, through its officers. The 
subject of the regulation of the sale of intoxicating 
liquors was left entirely to the several towns and 
cities of the State, as a matter of local administra- 
tion. The granting or refusal of licenses was left to 
their absolute discretion. The fees collected were 
therefore very properly treated in the same manner 
as license fees collected by cities and villages under 
the provisions of their municipal charters. The 
State exercised no supervision over the enforcement 
of the law. It contributed nothing to the expenses 
attending its administration. It dealt with the 
subject as one purely of local concern, controlled by 
the salutary principles of local self-government. 
Hence the revenues resulting from the licenses con- 
ferred were treated like those raised by local assess- 
ment. 
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So far as the Excise Law of 1857 is concerned, 
and the same is true of a portion of the penalties 
dealt with in section 9 of the Agricultural Law, the 
moneys received for licenses and penalties respec- 
tively, were required to be paid over to the county 
treasurers, for the benefit of the poor in the several 
counties, 

Such a purpose is not a local or a private, but a 
public purpose. This was clearly shown with re- 
spect to the indigent insane in People v. Fitch, 148 
N. Y. 71, the State having assumed the duty of car- 
ing for and maintaining them. 

So in Maximilian v. Mayor, ete., of New York, 
62 N. Y., 160, it was held that duties imposed upon 
the commissioners of public charities and correc- 
tions in and for the city and county of New York 
are public in their character, and from their per- 
formance no especial corporate benefit is derived. 
The duties of the officers then considered were de- 
scribed by Judge FouGer as ‘‘ powers of control, 
management, maintenance and direction, over all 
the real and personal property which theretofore 
was of the almshouse departmentand * * * of 
the appointment and removal of subordinate offi- 
cers, and to require the supervisors of the county 
the levy by tax of such moneys as should be needed 
by them, and of control of the poor and of certain 
other persons. The duties of this department and 
its head officers were to care for paupers, for poor 
and destitute children, for lunatics and strangers, 
and for certain other persons committed for offenses. 
The territorial boundaries of the defendant me 
taken by the legislature, acting as the organ of the 
sovereign power, and within them is created a de- 
partment and constituted a ward of chief officers 
which, within these boundaries, is to have the 
power to use the public moneys of that political 
division of the State for the due discharge of the 
duty of the State in that locality to the poor, the 
crazed, the wicked, or a charity on the part of the 
State. It was the appropriation of the tax to a 
proper governmental and public purpose, and was 
received not on the ground of poverty, or as alms, 
but as fairly and fully earned, and justly paid.” 

The Game Law of 1888 (chap. § 4), is in no 
sense a precedent. There the moneys distributed 
were collected in suits instituted by the district 
attorneys of the several couuties at the instance of 
the game and fish protectors. 


ie ded 


obi, 


The moneys col- 
lected were to be paid to the county treasurers, 
and they, after deducting the expenses attending 
the collection, paid one-half of the remainder into 
the State treasury; the remaining half, it was de- 
clared, shall be paid to and belong to the game and 
fish protector, who brings, or causes to be brought, 
the action or proceedings in which such fine or pen- 
alty shall be received. The act does not appropri- 





ate public moneys for a private purpose. ‘Tlie ac- 
tion for provisionis made, and through the medium 
of which the fines and penalties are collected, is but 
the ordinary and time-honored gui tam action. The 
game and fish protectors are treated as informers, 
and the money received by them, is an expense of 
the litigation; as much so as is the compensation 
of counsel, or as are the fees of witnesses. 

The moneys directed by section 9 of the Agricul- 
tural Law (Laws of 1893, chap. 338), to be paid 
into the pension fund of the police and fire depart- 
ments of the cities of New York and Breoklyn are 
also appropriated for a public, and not for a local 
or private purpose. 

As was said by Judge Fincu, in Trustees of Ex- 
empt Firemen’s Fund v. Roome, 93 N. Y. 323, of an 
act which provided that moneys resulting from a 
tax on foreign insurance agents should be paid into 
a pension fund for firemen: ‘‘ This statute was 
clearly a public, and not a private act, and general 
instead of local. It aimed to accomplish a public 
purpose; it was dictated by considerations of pub- 
lic policy; it applied to every fire department in 
the whoie State. It seems to us equally plain that 
the tax thus made payable was in no just sense or 
respect a gift of the public money. 

Neither are the cases cited by the attorney- 
In Metropolitan Bourd of Ex- 
cise v. Barrie, 34 N. Y. 662, the court simply held 
that the Legislature had the fullest power of regu- 
lating the liquor traffic; that a license was not a 
contract, and the decision in Bertholf v. O'Reilly, 
74. N. Y. 509, likewise recognized the power of the 
Legislature to deal with the subject of intoxicating 
liquors. We concede the doctrine of these cases to 
the utmost extent, but they do not even remotely 
affect the present discussion. 


general applicable. 


So in Presmeyer v. Commissioners of Police, 59 
N. Y, 96, this court merely decided that the mode 
and manner in which a license for the sale of liquor 
What 
bearing that decision has on the present case it is 
difficult to understand. 

Turrp. Does the act appropriate moneys for local 
purpose 8 ? 

It has been shown that two-thirds of the revenues 
resulting from this tax are to be paid by the State 
agents ‘‘to the supervisor of the townor city where 
the revenues are received, and that such revenues 
shall be appropriated and expended by such town 
or city in the manner now or hereinafter provided 
for by law for the appropriation and expenditure of 
sums received for excise licenses.” (Section 13). 


shall be granted rests with the Legislature. 


In passing, it should be suggested that this pro- 
vision violates section 17 of article III of the Con- 
stitution, which declares that ‘‘no act shall be 
passed which shall provide that any existing law, 
or any part thereof, shall be made or deemed a part 
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of said act, or which shall enact that any existing 
law, or part thereof, shall be applicable, except by 
inserting it in such act.” 

But, without stopping to elaborate this proposi- 
tion, we will proceed to answer the question pro- 
pounded, 

Section 15 of the Excise Law (L. 1892, C. 501) 


reads as follows: 


** Every board of excise and every commissioner 


of excise of a city shall, within three days after the 
receipt of any money by such board or commis- 
sioner, pay such money, or.causeit to be paid into 
the treasury of such city, or deposit such money in 
one of the banks, designated as a depository for city 
funds. Every board of excise, and every commis- 
sioner of excise in a town sliall, within ten days 
after the receipt of any money by such board or 
commissioner, pay such money or cause it to be paid, 
to the supervisor of such town, Such money shall be 
applied to the payment of the ordinary erpenditures, 
paywble from the general fund of the city or town re- 
spectively, unless otherwise provided by a special or 
local law.” 

Under this provision, therefore, the moneys re- 
ceived by the towns and cities are to be used for 
local purposes only, for the payment of debts, im- 
provement of highways, payment of salaries of local 
ollicers, the cleaning of streets, the construction of 
sewers and other similar local objects. 

In the People v. Allen, 42 N. Y. 378, it was held 
that this constitutional requirement applies to ap- 
propriations for purposes either private or local, 
and that an appropriation is for a local purpose when 
the money is to be expended ina particular locality 
and the people of that locality are to be directly 
and mainly benefited thereby, although the public 
may incidentially and remotely be benefited. In 
that case an appropriation was made for the im- 


provement of the Bouquet river. This was con- 


sidered for a local purpose within the meaning of | 


the Constitution. Judge Ear said: 

‘¢There is nothing in this act showing that it was 
the intention of the Legislature to improve in any 
way the navigation or commercial facilities of Lake 
Champlain, It is merely an act for the improve- 
ment of the navigation of the Bouquet river. The 
act does not disclose the character of the river, its 
length, to what extent it is navigable, nor to what 
extent the proposed improvement would make it 
navigable and useful to the public, and the courts 
cannot take judicial notice of its character. Its 
name is not found upon any general history of the 
country, and its character is in no way defined in 
any public statute. It is not of such notoriety as to 
be known generally to the people of the State, and 
hence the court can take no more notice of its char- 
acter and existence than the locality, location and 





usefulness of the ordinary public highways of the 
State. All we know, then, is what appears in the 
case submitted — that it empties into Lake Cham- 
plain, in Essex county, and is, and has been, from 
the earliest settlement of the county, navigable for 
boats of light burden, used in the transportation of 
coal, iron and other commodities, from its mouth 
to Willsboro Falls, a distance of not more than 
three miles. 

‘*To bring a bill within this constitutional pro- 
vision requiring a two-thirds vote for the purpose 
of an appropriation, it must be either private or 
local. It need not be both. It may be private, 
and not local, or it may be local and not private. 
It was to 
improve a navigable stream, and all who chose had 
the right to use the stream to the extent of the pro- 
posed improvement for the purpose of navigation. 
While this appropriation was not for a private pur- 
pose, I am well satisfied that it was for a local one. 
The improvement was to be made and the money 
expended in a very limited locality, and this must 
obviously determine its local character, unless there 
was something in the circumstances surrounding it 
giving it general importance and rendering it non- 
local. The improvement was in no way necessary 
or important for the navigation of Lake Champlain. 
So far as we can discover, it would add nothing to 
the tonnage or commerce of that lake. Its sole 
purpose seems to have been to save the expense of 
land carrying to the people living at or near Wills- 
boro Falls, for the brief distance of not more than 
The appropriation might thus be 
claimed to be a local purpose, even within the very 
strict and narrow definition used by the counsel for 
the relators in the argument before this court, 
which was in these words: ‘Whenever a direct 
benefit is to be purely and exclusively local, the 
purpose is local, and the fact that the general pub- 
lic may incidentally be benefited did not make the 
purpose a general one. * * * The purpose of 
the appropriation in this bill is as much local as if 
it had been made for the purpose of improving a 
public highway upon land for a distance of three 
miles from the lake. Such an appropriation would 
be sought only by the people living in the locality 
and would be mainly and directly for their benefit. 
The. whole public would have a right to travel 
upon the highwey, and might thus be said to be in- 
cidentally benefited. And while this might show 
that it was not for a private purpose, it would have 
no tendency to show that it was not for a local one. 
* * * IT think that an appropriation of money 
by the Legislature must generally be regarded as 
for a local purpose when the money is to be ex- 
pended in a particular locality, and the people of 
that locality are to be directly and mainly benefited, 


In this case the purpose was not private. 


three miles. 
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notwithstanding the public are incidentally and re- 
motely benefited also.’ ” 

In People, ex rel. Purdy v. Commissioners of 
Highways, 54 N. Y. 276, an act to vest certain real 
estate belonging to the State in the town of Marl- 
borough, provided for the laying out of a highway in 
the town, and taking and vesting in it the title to the 
lands belonging to the State, for purpose of the 
highway. This was held to constitute an appro- 
priation of public property for a local purpose, 
within the meaning of this provision of the Consti- 
tution. 

Jounson, C., said: ‘* That the section in question 
appropriates public property is obvious upon its 
face; that the purpose to which it is thus appropri- 
ated is local, in the sense of the Constitution, has 
been adjudged, in praetice, at least, in People v. 
Allen, 42 N. Y. 378.” 

Attention is also called to the elaborate opinion 
of Judge Folger, in People v. Supervisors of Chau- 
tauqua County, 43 N. Y. 10, in which he discusses 
the meaning of the word “local,” as used in a 
kindred constitutional provision. 

If the views herein expressed are sound, an addi- 
tional question arises: 

Founrn. What is the effect upon the act of the un- 
constitutionality of section 132 

It is apparent, from the reading of the bill, and 
the history of its passage through the Legislature, 
that it would not have been passed but for the pro- 
vision to the division of the revenue derived from the 
liquor traftie. 


That constituted the keystone of the 


entire structure—its central idea. The purpose of 
the act is the imposition of a tax, the collection of 
the 


Eliminate from the act that 


revenue and its distribution in manner pro- 


vided in Section 13 


provision and a complete paralysis of the legislative | 


scheme ensues. The act would be silent asto whom 


the tax should be paid and as to the application of | 


A tax law without a pur- | ,. The . 
’ ma | tion of that principle of construction to the present 


the revenues collected. 
pose to which the taxes collected thereunder are to 
be devoted would be an anomaly as well as a viola- 
tion of § 24 of Article Il. of the Constitution, 
which in express terms requires that: 

‘* Every law which imposes, continues or revives 
a tax shall distinctly state that tax and the object 
to which it is to applied, and it shall not be suffi- 
cient to refer to any other law to fix such tax or 
object.” 

In People ex rel. Purdy v. Commissioners, supra, 
it was held that the grant to the town was so im- 
portant a part of the whole provision of the act 
that it cannot be doubted that, in the contempla- 
tion of the Legislature, it was an essential and 
fundamental portion of the act, without which the 
bill would not have been passed at all, and there- 
fore the entire act was declared unconstitutional. 








a 


In Pollock v. The Farmers’ Loan and Trust Com- 
pany 158 U. S., 601, the Supreme Court held that, 
because in certain of its features the income tax of 
1894 was unconstitutional, the entire act was thereby 
nullified, because it constituted one entire scheme 
of taxation. 

The language of Chief Justice Shaw in Warren 
v. the Mayor and Aldermen of Charleston, 2 Gray, 
84, was deemed conclusive, and is most pertinent to 
the present case. He said: 

“If the different parts of an act are so naturally 
connected with and dependent on each othier, as 
conditions, considerations or compensations for each 
other, as to warrant a belief that the Legislature 
intended them as a whole, and that, if all could not 
be carried into effect, the Legislature would not 
pass the residue independently, and some parts are 
unconstitutional, all the provisions which are thus 
dependent, conditional or connected, must fall with 
them.” 

Mr. Justice Matthews expressed this idea in Poin- 
dexter v. Greenhow, 1i4 U. S8., 270-304: 

‘*Tt is undoubtedly true that there may be cases 
where one part of a statute may be enforced as 
constitutional and another be declared inoperative 
and void, because unconstitutional; but these are 
cases where the parts are so distinctly separable 
that each can stand alone, and where the Court is 
that the intention of the 
Legislature was that the part pronounced valid 


able to see and declare 
should be enforceable, even though the other part 
should fail. 


stitute for the law intended by the Legislature one 


To hold otherwise would be to sub- 


they may never have been willing by itself to enact.” 
In Spraigue v. Thompson, 118 U. S., 90, 95, it 
was urged that certain illegal exceptions in a sec- 
tion of a statute might be disregarded, but that 
the rest could stand, This claim was rejected, the 
Court saying: 
** But the insuperable difficulty with the applica- 


| instance is that, by rejecting the exceptions ten- 


dered by the Legislature of Georgia, the statute is 
made to enact what confessedly the Legislature 
never meant. It confers upon the statute a positive 
operation beyond the legislative intent, and beyond 
what any one can say it would have enacted in view 
of the illegality of the exceptions.” 

In Lawton v. Steele, 119 N. Y., 241, Judge Ay- 
DREWs stated the rule as follows: 

‘* Where the void matter is so blended with the 
good that they cannot be separated, or where the 
Court can judicially see that the Legislature only 
intended the statute to be enforced in its entirety, 
and that by rejecting part, the general purpose of 
the statute would be defeated, the Court, 1f com- 
pelled to defeat the main purpose of the statute, 


will not strive to save any part.” 
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In Slauson v. The City of Racine, 14 Wis., 398, 
a law had been enacted to annex to the City of Ra- 
cine certain lands in an adjacent town, but the act 
contained a proviso that the land so annexed should 
be taxed at a different and less rate than other 
lands in the city. It was held that the proviso was 
void and destroyed the entire act. 

Many other cases illustrating this principle might 
be cited, but the following will suffice: Jones v. 
Jones, 104 N, Y., 234; People v. Allen, 42 N. Y., 
404; People v. Draper, 15 N. Y., 540; State v- 
Dousman, 28 Wis., 541; Reed v. Omnibus Railway, 
33 California, 212; State v. Pugh, 43 Ohio State, 
124; People v. Cooper, 83 IIL, 585. 


an 


PREVIOUS OCCUPATIONS OF FAMOUS 
LAWYERS. 


ie fact that Mr. Finlay, Q. C., the newly-ap- 

pointed solicitor-general, was, before he became 
a law student, for some years a practicing surgeon 
will recall the circumstances that some of the most 
eminent ornaments of the bench and bar have been 
originally designed for other avocations which in 
some instances they have actually followed. 

Thus Peter King 


5) 


who was appointed to the lord 
chancellorship by George I., was a son of a grocer 
in the city of Exeter and spent some years behind 
his father’s counter. ‘* Who,” writes Noble, King’s 
biographer, ‘* who had stept into the shop of Mr. 
Jerome King and had there seen his son up to the 
elbows in grocery, would have perceived in him a 
future chancellor of Great Britain ?”’ So, too, an- 


other lord chancellor, Lord Erskine, was, before 
his call to the bar, a midshipman in the royal navy 
for four years, and subsequently for seven years a 
subaltern in an infantry regiment; while a third 
lord chaucellor, Lord Brougham, migrated from 
the Scotch to the English bar, to which he was 
called at the mature age of nine and twenty; and a 
fourth holder of the great seals, Lord Truro, better 
known as Sir Thomas Wilde, was for thirteen 
years a practicing solicitor, not being called to the 
bar till he had entered on his thirty-tifth year. 

At least one chief justice of England, Sir Charles 


Abbott, afterward created Lord Tenterden, was on 


the point, before his call to the bar, of taking holy 


orders in the Angelican communion; as were, be- 
fore their call to the Irish bar, the late Right Hon. 
William Brooke, a master in chancery, and one of 
the greatest equity lawyers of the past generation— 
and the Hon. Francis A. litzgerald, whose brother 
was a bishop of Killaloe, who was for twenty-three 
years one of the barons of the Irish Court of Ex- 
chequer, and who retired from the Irish bench in 
1882, amid universal regret, almost immediately af- 
ter he had been offered and had declined the great 





office of Lord Chief Justice of Ireland. So, too, the 
late Mr. Justice O'Hagan, the judicial member of 
the Irish Land Commission, and the Right Hon. The 
MacDermott, Q. C., who was attorney-general for 


| Ireland in the Jate administration, were both edu- 


cated for the Roman Catholic priesthood. 

At the Irish bar there were in comparatively 
recent years two instances of men who attained 
great eminence, having followed for many years 
other callings. The Hon. Charles Burton, who was 
a justice of the Court of Queen’s Bench in Ireland 
from 1820 till his death in 1847, came to Dublin 
from England and worked for ten years before his 
call to the bar as clerk in an attorney’s office. The 
late Mr. Gerald Fitzgibbon, an Irish master in chan- 
cery, was, till his approach to middle age, the 
chief clerk in a distillery. Mr. Justice Burton, 
before whom Mr. Fitzgibbon was examined as a 
witness in a complicated matter of account, was so 
much struck by his ability that he recommended 
him from the bench to get called to the bar, in- 
stancing his own case, 

The most notable illustration, perhaps, of success 
attending the abandonment of the bar for another 
calling is that of the late Right. Rev. Cannop 
Thirlwall, the eminent historian of Greece, who 
was for many years bishop of St. David’s. Dr. 
Thirlwall called to the bar, and for several 
years before his ordination followed assiduously, 


was 


and with considerable success, the practice of the 
profession. —Law Times, 
a 
Notes of Amevican Decisions, 

BANKS—CHARTER—EXEMPTION FROM TAXATION. 
—A provision in a bank charter that it shall pay to 
the State an annual tax of one-half of one per cent 
on each share of the capital stock subscribed, which 
shall be in lieu of all other taxes, exempts the 


| shares, but not the corporation and its property, 


from further taxation. (Shelby County v. Union & 
Planters’ Bank [U. 8. 8. C.], 16 8. C. Rep. 558.) 

ConsTITUTIONAL LAW—AUDITING CLAIMS AGAINST 
staTeE.— The exercise by a State of the power to 
repeal a grant of authority to its courts to audit 
claims against itself does not violate the obligations 
of contracts entered into by the State at a time 
when the power existed, (Baltzer v. State of North 
Carolina [U. $8. 8. C.], 16 8. C. Rep. 500.) 

CorPORATIONS—DIVERSE CITIZENSHIP. — A bill by 
the stockholders of a corporation, filed to impeach 
the decree of foreclosure and sale on the ground of 
collusion and fraud and want of jurisdiction in the 
court to make it, is an ancillary suit, and a mere con- 
tinuation of the main suit, so far as the jurisdiction 
of the Circuit Court, asa court of the United States 
is concerned. Carey v. Houston & T. C, Ry. Co. 
[U. S. 8. C.], 16 8. C. Rep. 537.) 
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FEDERAL courts.—A federal court has no juris- 
diction to punish, as a contempt, an act of disobe- 
dience to an order which the court intended to 
make, but which, in fact, was never entered; or an 
act which is a violation of a mere oral stipulation 
made in open court between the attorneys of the 
parties. Nor can the court make so punishable an 
act not forbidden by any order or decree at the time 
it was committed, by afterwards entering a nunc pro 
tune order forbidding such act. (#2 parte Buskirk, 
[U. 8. C. C. of App.], 72 Fed. Rep. 14.) 


FEDERAL OFFENSE — IMPROPER USE OF MAILS — 
SCHEME TO DEFRAUD. — Revised Statutes, section 
5480, as amended by act March 2, 1889, provides 
that if any person, having devised or intending to 
devise any scheme or artifice, to defraud by corre- 
spondence through the mails, shall, in executing 
such scheme, place any letter or circular in the post- 
office, he shall be liable to prosecution. Held, that 


the fact that the communication placed in the mails 
by the promoter of a fraudulent investment company 


contained merely statements as to the future profits 
which would accrue to investors, and not misrepre- 
sentations as to existing facts, did not affect his lia- 
bility. (Durland v. United States [U. 8S. S. C.], 16 
8. C. Rep. 508.) 

NATIONAL BANK — DISTRIBUTION OF ASSETS.— 
The provision of the New York banking law, that 
debts due savings banks by an insolvent bank, shall 
be preferred, is repugnant to Revised Statutes, sec- 
tions 5236, 5242, requiring the assets of an insolvent 
national bank to be distributed ratably among the 
creditors, and is, therefore, inapplicable in the case 
of a national bank. Davis v. Elmira Sav. Bank [U. 
S. 8. C.], 16 5. C. Rep. 502. 

PuBLIC LANDS — CONTEST BETWEEN SETTLERS — 
suRIsDIcTION.— Since Rev. St., § 2273, gives the 
land department exclusive jurisdiction of contests 
involving rights of pre-emption arising between 
settlers, if the secretary of the interior, on the pass- 
age of a special act of Congress confirming the 
entry of one of the parties to such a contest, sus- 
pends the contest proceedings, and a patent issues, 
the other party to the contest cannot, by mandamus, 
compe! the secretary to proceed with the contest on 
the ground that the special act was unconstitu- 
tional and void. (In re Emblen [U. 8. 8. C.], 16S. 
C. Rep. 187.) 

ReMOvVAL OF CAUSES—FEDERAL QUESTION.— Man- 
damus proceedings to compel a railroad engaged in 
interstate commerce to run its trains to a certain 
station in obedience to a State statute involve a 
federal question, since a judgment therein may im- 
pose a burden on interstate commerce. (People v. 
Rock Island & P. Ry. Co. [U. 8S. C. C., Ill.], 71 Fed. 
Rep. 753.) 








TAXATION — SPECIAL ASSESSMENTS — SPRINKLING 
sTREETS.— Sprinkling the streets of a city is not an 
improvement of the abutting property of such a 
character as to justify the imposition upon such 
abutting property of a special assessment for the 
expense thereof, and an act authorizing the imposi- 
tion of assessments for such purpose is in violation 
of fundamental law, and not within the taxing 
power. (New York Life Ins. Co. v. Priest [U. 8. 
C. C., Mo.], 71 Fed. Rep. 815.) 

TELEGRAPH COMPANY —- DELIVERY OF MESSAGE, — 
When the agent of the company at the terminal 
office, instead of complying with a rule of the com- 
pany by demanding payment or guaranty from the 
sender of charges for delivery beyond the estab- 
lished free-delivery limits, decides to have the 
message delivered, and trusts to voluntary compen- 
sation by the addressee, he is bound to act without 
unnecessary delay, and deliver it with reasonable 
promptness, (Whittemore v. Western Union Tel. 
Co. [U. 8. C. C., Kan.], 71 Fed. Rep. 651. 

VENDOR AND PURCHASER — CONSTRUCTIVE NOTICE 
—DEFECTIVE RECORD.— When a vendor of land, 
having a purchase-money mortgage for practically 
the value of the property, obtains a decree setting 
aside his deed to the purchaser, he stands in the 
position of a dena side purchaser for value, as against 
one claiming under an equitable mortgage given by 
the purchaser, of which the vendor has no notice. 
(Lynch v. Murphy, [U. 8. 8. C.], 16 8. C. Rep. 523.) 

iia trainin 


Notes of English Cases. 


Parrnersuipe.— The plaintiff and defendant had 
been in partnership in the business of bookmakers. 
The capital was £1,000, of which the plaintiff con- 
tributed £250, and was to have one-fourth of the 
profits of the business, which was carried on by the 
defendant as the active partner. The partnership 
was dissolved by the plaintiff by notice, and the de- 
fendant repaid the plaintiff his capital, but refused 
to account for the profits. In anaction by the plain- 
tiff against the defendant for an account of the 
profits, the defendant raised the defense that the 
partnership was illegal, being formed for the pur- 
pose of carrying on the business of cash bookmak- 
ers, which, it was alleged, could not be carried on 
otherwise than in an illegal manner, and evidence 
was given by the defendant to show that it was in 
fact carried on in an illegal manner, but it was not 
shown that the plaintiff knew of it at the time. 

Held, wpon the evidence, that, although the de- 
fendant may have carried on the business in a man- 
ner that was illegal, the plaintiff, when he entered 
into the partnership, did not anticipate that mode 
of carrying on the business, and order for accounts 
made, (Thwaites v. Coulthwaite [Chan. Div.], 74 
L. T. Rep. 164). 
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OR the sake of the science of the law and 
the complicated questions involved we re- 
grettohear of the withdrawal of the appeal in the 
celebrated English case of Kitson v. Playfair. 
The question of privilege and the measure of 
damages were highly interesting points in- 
volved in this case which, if decided by the 
appellate courts of England, would have been 
of great value to the law. At the time the 
verdict was rendered we were rather skeptical 
as to whether the verdict would be supported 
on appeal in regard to the two questions we 
We also doubted whether 
the amount of damages was not in excess of 
what the law in an action of this kind for libel 
could allow without a plea of justification. 
The withdrawal of the appeal and the settle- 


have mentioned. 


ment of the case is in one way an advantage, 
but the loss of a decision of the law on these 
subjects by the appellate courts is great. 


Ever since the appearance of Bryce’s Ameri- 
can Commonwealth we have been somewhat 
astonished at the interest which has been taken 
in our form of government, methods of legisla- 
tion and construction of the fundamental law 
which was displayed by a foreigner, and the 
work gave us perhaps a more clear and concise 
idea on this subject than ever afforded by any 
American writer previous to or since the pub- 
lication of Mr. Bryce’s books. ‘There seems to 
have been, at least, one material benefit de- 
rived from the publication of the American 
Commonwealth, which is the increased interest 


which Americans have shown in foreign pro- 
To further 
increase this interest and to add to the stock 
of information on this subject we publish below 
an article from the Law Times on English and 
French methods of legislation: 


cedure and methods of legislation. 


The English and French legislative bodies 
Vox. 53 — No. 20. 








are both sitting at the present time, and it is a 
matter of considerable interest to compare their 
methods of creating laws. ‘The differences are 
instructive, especially to the student of com- 
parative jurisprudence. Take the English 
practice first. Speaking generally, a bill may 
originate either in the House of Lords or in 
the Commons. Bills of supply, however, can 
only originate in the lower house, and at the 
present time the lords have not even the right 
of amending them. In fact, it may be stated 
as a general principle that bills involving a 
money charge must, with some rare exceptions, 
originate in the representative assembly. Bills 
dealing with the restitution of honors and of 
inheritable blood are initiated in the Lords, 
and receive the Queen’s assent before they pro- 
ceed to the Commons; bills of attainder are 
usually introduced into the Lords, and bills re- 
lating to the privileges of either house as a rule 
A bill for a general 
pardon, or act of grace, originates with the 
Crown. Every bill, of whatsoever character, 
has to receive, before it becomes law, the sanc- 
tion of the House of Lords, of the House of 
Commons, and of the Crown, this last giving 
to the bill what Lord Hale has called “ the 
complement and perfection of a law.” The 
act comes into operation from the date of the 
assent (as indorsed on it by the clerk of the Par- 
liaments), if no other date is mentioned in the 
act as the day of commencement. There is 
nothing to prevent an act of Parliament from 
being retrospective in operation, or from com- 
mencing (as is frequently the case) at a date 
much in advance of the date of the royal assent. 
It must be clearly understood that an act in 
England requires neither promulgation nor 
publication to make it effective; the Queen’s 
subjects are supposed to know its contents 
from the moment of her assent or other statu- 
tory date indicated for its commencement. 

We turn from this short summary of the Eng- 
lish legislative method to the French method 
for purposes of comparison. Since 178g, in 
France, the legislative and executive powers in 
the State, which before that time had been much 
confused, have been entirely distinct. By alaw 
of February, 1875, the right to initiate legisla- 
tion belongs concurrently to the president of 
the republic and to members of the Senate and 
to members of the Chamber of deputies. A 


originate in that house. 
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proposed law (“un projet de /oi’’) must in the 
first instance be brought before either of these 
two assemblies, except in one particular case. 
By the same law of February, 1875, all bills re- 
lating to finance must be initiated in the Cham- 
ber of Deputies, and forthwith be voted upon 
in thatchamber. It is then taken to the Senate 
for discussion and to be voted upon. This 
right of discussion and of voting is a right 
equally inherent to both chambers. In each 
chamber the “ projet de loi’’ is read twice, ex- 
cept in the case of bills expressly nominated as 
urgent. Whatever the bill is it must be voted 
upon in each chamber, and if in each case it is 
passed, then and therefore, without further 
sanction, it becomes law. The act is not pre- 
sented to the president for his sanction; he, 
the chief of the State, has no sanctioning legis- 
lative force whatever. All that the president 
can do is to remit the act to the two chambers 
for a fresh consideration. This power, which 
is merely a vain echo of the right of veto, once 
so strongly and peculiarly French in the days 
of the monarchy, comes into force in the follow- 
ing way: The act is sent to the president in or- 
der that he shall promulgate it through the 
This must be done, 


territories of the republic. 
in ordinary cases, within one month from the 
day the government receives the adopted act, 
or within three days in the case of an act de- 


clared urgent. It is during this period before 
promulgation that the president has the inde- 
feasible right of remitting the act to the cham- 
bers for further discussion. The form of 
promulgation is as follows, entered, presumably, 
on the statute-book: 

Le Sénat et le Chambre des Députés ont adopte, 
—Le Président de la Republique promulgue 
la loi de'ont la téneur suit: (Text of the 
Law). La présente lot, déliberée et adoptée 
par le Sénat et par le Chambre des Députés 
sera extcutée comme loi et del Etat. Fait a 

ja le ” The date of a law is 
the date of its promulgation. Upon promulga- 
tion the law, as an act of the Legislature, is 
complete, but it is not yet effective, as it has 
not been brought in the eyes of French con- 
stitutional law, to the notice of persons who 
are to be subject to it. This is done by the 
publication of the full text of the act, with the 
form of promulgation, in the official journal or 
in the official Bulletin of Laws. The law 








comes into obligatory force in the department 
of the Seine one clear day after publication, 
and in the other departments the number of 
clear days between the promulgation of the 
law and its coming into force is estimated by 
the rule that one clear day is given for each 
hundred thousand French yards (dix myria- 
métres) between the chief town of the depart- 
ment and Paris. Thus a law promulgated and 
published on the first of February will come 
into force in Paris on the third of February; 
but in the department of the Eure it will not 
become obligatory until the fourth of February, 
since the distance between Evreux (the chief 
town of the department) and Paris is a hun- 
dred thousand French yards. In Corsica a law 
does not, according to this rule, come into force 
for fifteen clear days after promulgation. The 
promulgation dates from the appearance of the 
law in the Official Bulletin. A Frenchman in 
a country out of France is held by the French 
courts to have notice of a new law on the date 
of the arrival in that country of the official 
journal containing the law. This rule of 
gradual publication seems to-day, in the pres- 
ence of railways and electric telegraphs, some- 
what absurd and antiquated. It was of course, 
highly practical in the days when information 
was conveyed slowly and with difficulty. But, 
if the method of conveying publication is 
somewhat rude and out of date, the principle 
involved is certainly better than the English 
rule of constructive knowledge on the part of 
the subject from the moment that the legisla- 
ture has completed its assent. Belgium, in 
giving a delay of ten days before the act comes 
into force, seems to have adopted a more rea- 
sonable method than either England or France. 

The Law Journal of London seems to very 
clearly express the right of certain citizens of 
New York to raise money for the aid of the 
belligerents in Cuba. The Law Journal should 
recollect that there are a large number of Cu- 
bans now domiciled in New York city who 
went there for the purpose of representing for- 
eign houses and for other reasons, who were 
chiefly instrumental in the action which was 
taken and which, in the form of a loan from 
individuals, could not be interfered with by the 
United States government.” The Law Journal 
appreciates this fact in part by suggesting that 
if the same action was taken in England, the 
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only result would be to incur her Majesty’s 
high displeasure. The Law Journal says: 

“Every one knows that it is a boast of 
United States writers on the law of nations 
that American initiative has changed the mod- 
ern rules of neutrality, in the direction of 
making more stringent the duties of neutrals, 
and that another branch of the law of belliger- 
ents and neutrals, that affecting the recognition 
of insurgents as belligerents, occupied very 
largely the attention of American writers until 
a few years ago. The action of the British 
and French governments in recognizing the 
Confederate States as belligerents, has been 
described by American writers as, at the least, 
wanting in consideration, if not an actual casus 
belli. 

“ Time, with its revenges, is apparently des- 
tined to change all this. Consistency is, of 
course, at the best only a doubtful virtue, and 
the new generation of American jurists will 
have a different brief to argue than that which 
fell to the lot of their fathers. The Congress 
of the United States tenders its good offices 
with a view to secure the recognition of the 
rebels as the lawful Government of Cuba. 


The citizens of the United States are ready to 
subscribe ten millions of dollars as a loan to 
the insurgents’ war chest.” 


Three questions naturally arise out of these re- 
cent transactions. The first regards the proposed 
recognition of the Cuban insurgents as belliger- 
Would this be an unfriendly act towards 

Notwithstanding the former American 
contentions on this head, it cannot be fairly 
maintained that the recognition alone would 
necessarily be unfriendly. If war actually 
exists, it is manifestly for the benefit of civili- 
zation that it should be conducted in accord- 
ance with the ordinary rules of warfare ; and a 
foreign State, while retaining its friendliness, is 
quite entitled to take notice of the fact that 
armed resistance has been so prolonged and is 
so regularly organized that it becomes not riot- 
ing, but war. 

The next question is, would Spain be en- 
titled to regard as unfriendly a tender of good 
office to secure the recognition of Cuba as an 
independent power. There can be as little 
doubt in answering this question in the affirma- 
tive. No greater interference with the free- 
dom of a sovereign power can be conceived 


ents. 
Spain ? 





than an intervention with the avowed object of 
severing from its domain one of its fairest 
colonial possessions. If war were to follow, 
Spain would certainly have the law of nations 
on her side. 

The last question regards the international 
validity of the recent loan for the insurgent 
treasury. Is Spain. entitled to regard as un- 
friendly the action of the United States govern- 
ment in permitting this loan to be subscribed 
York? There would appear to be 
room for some doubt here. As far as the 
formal rule on the subject is to be regarded, it 
must be said that the practice of private per- 
sons lending money to an enemy of a friendly 
State is one which is rather discouraged, as 
contrary to the spirit of neutral conduct, than 
one positively forbidden by the law of nations. 
Our English courts of law hold that no right of 
action can take its origin in such a loan, as is 
pointed out by Sir Robert Phillimore. The 
courts of the United States takes a similar view. 
On the other hand, the rising tide of custom 
has not yet imposed on friendly governments 
the duty of compelling their subjects to refrain 
from such an interference in the affairs of a 
foreign State. Like breach of blockade or car- 
riage of contraband on the high seas, lending 
money to the enemy of a friendly State remains 
as yet in the category of acts which the irre- 
sponsible individual may do without involving 
his government in liability. Hermajesty’s high 
displeasure is the most a British subject would 
have to fear from his own government, and the 
United States citizen has no majesty whose 
frown to dread. 


in New 


The case of the Northern Pac. R. Co. v. 
Peterson, which was decided by the United 
State Supreme Court, 16 Sup. Ct. Rep. 842, 
holds that the boss of a gang of 10 or 15 men 
engaged in making repairs on a railroad, 
wherever the same may be necessary, over a dis- 
tance of three sections, aiding and assisting the 
regular section gangs, is not a superintendent 
of a separate department, or in control of a dis- 
tinct branch of the master’s work, so as to make 
the master liable for an injury to one of the 
gang by his neglect, although he has the power 
to employ and discharge his men and direct 
them in their work. The following is an ab- 
stract from the opinion of the court, delivered 
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by Mr. Justice Peckham, which discusses this 
important question. 

A leading case on this subject in this court is 
that of Railway Co. v. Ross, 112 U.S. 377, 5 Sup. 
Ct. 184. In that case a railroad corporation 
was held responsible to a locomotive engineer 
in the employment of the company for damages 
received in a collision which was caused by the 
negligence of the conductor of the train drawn 
by the engine upon which plaintiff was engineer. 
This court held the action was maintainable, on 
the ground that the conductor, upon the occa- 
sion in question, was an agent of the corpora- 
tion, clothed with the control and management 
of a distinct department, in which his duty was 
entirely that of direction and superintendence ; 
that he had the entire control and management 
of the train, and that he occupied a very dif- 
ferent position from the brakemen, porters and 
other subordinates employed on it ; that he was 
in fact, and should be treated as, a personal re- 
presentative of the corporation, for whose negli- 
gence the corporation was responsible to sub- 
ordinate servants. The engineer was permitted 


to recover on that theory. These facts give 
some indication of the meaning of the phrase. 


In the above case the instruction given by 
the Court at the trial, to which exception was 
taken, was in these words: “It is very clear, 
I think, that if the company sees fit to place 
one of its employes under the control and direc- 
tion of another, that then the two are not fel- 
low-servants engaged in the same common em- 
ployment, within the meaning of the rule of 
law of which I am speaking.” That instruc- 
tion, thus broadly given, was not, however, 
approved by this Court in the Ross case. 
Such ground of liability— mere superiority in 
position, and the power to give orders to sub- 
ordinates—was denied. What was approved 
in that casé, and the foundation upon which 
the approval was given, is very clearly stated 
by Mr. Justice Brewer in the course of the 
opinion delivered in Railroad Co. v. Baugh, 
(149 U. S. 368, 13 Sup. Ct. 914, at page 380, 
149 U.S., at page 914, 13 Sup. Ct., and the 
following pages). In the Baugh case it is also 
made plain that the master’s responsibility for 
the negligence of a servant is not founded upon 
the fact that the servant guilty of the neglect 
had control over, and a superior position to 
that occupied by the servant who was injured 








by his negligence. The rule is that, in order 
to form an exception to the general law of non- 
liability, the person whose neglect caused the 
injury must be “one who was clothed with the 
control and management of a distinct depart- 
ment, and not a mere separate piece of work in 
one of the branches of service in a depart- 
ment.” This distinction is a plain one, and 
not subject to any great embarrassment in de- 
termining the fact in any particular case. 

When the business of the master or employer 
is of such great and diversified extent that it 
naturally and necessarily separates itself into 
departments of service, the individuals placed 
by the master in charge of these separate 
branches and departments of service, and given 
entire and absolute control therein, may properly 
be considered, with respect to employes under 
them, vice-principals and representatives of the 
master, as fully and as completely as if the en- 
tire business of the master were placed by him 
under one superintendent. Thus, Mr. Justice 
Brewer, in the Baugh case, illustrates the mean- 
ing of the phrase “ different branches or depart- 
ments of service” by suggesting that “ between 
the law department of a railway corporation 
and the operating department there is a natural 
and distinct separation — one which makes the 
two departments like two independent kinds of 
business, in which the one employer and master 
is engaged. So, oftentimes, there is, in the af- 
fairs of corporations, what may be called a 
manufacturing or repair department, and an- 
other strictly operating department. These 
two departments are, in their relations to each 
other, as distinct and separate as though the 
work of ‘each was carried on by a separate cor- 
poration. And from this natural separation 
flows the rule that he who is placed in charge 
of such separate branch of the service — who 
alone superintends and has the control of it — 
is, as to it, in the place of the master.” 

The subject is further elaborated in the case 
of Howard v. Railroad Co. (26 Fed. 837), in 
an opinion by Mr. Justice Brewer, then Circuit 
Judge of the Eighth Circuit. The other view 
is stated very distinctly in the cases of Borg- 
man v. Railroad Co. (41 Fed. 667), and Woods 
v. Lindvall (1 C. C. A. 37; 48 Fed. 62). This 
last case is much stronger for the plaintiff than 
the one at bar. The foreman in this case bore 
no resemblance, in the importance and scope 
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of his authority, to that possessed by Murdock 
in the Woods case, supra. ‘These cases which 
have been cited serve to illustrate what was in the 
minds of the courts when the various distinc- 
tions as to departments and separate branches 
of service were suggested. In the Baugh 
case, the engineer and fireman of a locomotive 
engine running alone on the railroad, and with- 
out any train attached, were held to be fellow- 
servants of the company, so as to preclude the 
fireman from recovering from the company for 
injuries caused by the negligence of the engineer. 

The meaning of the expression “ depart- 
mental control” was again, and very lately, dis- 
cussed in Railroad Co. v. Hambly (154 U. S. 
349; 14 Sup. Ct. 983), where it was held, as 
stated in the headnote, that a common day la- 
borer in the employ of a railroad company, 
who, while working for the company .under the 
orders and direction of a section boss or fore- 
man on a culvert on the line of the company’s 
road, receives an injury through the neglect of 
a conductor and an engineer in moving a par- 
ticular passenger train upon the company’s 
road, is a fellow-servant of such engineer and 
of such conductor, in such a sense as exempts 
the railroad company from liability for the in- 
jury so inflicted. 

The subject is again treated in Railroad Co, 
v. Keegan (160 U. S., 259, 16 Sup. Ct. 269), 
decided at this term, where the men engaged in 
the service of the railroad company were em- 
ployed in uncoupling from the rear of trains, 
cars which were to be sent elsewhere, and in 
attaching other cars in their place; and they 
were held to be fellow-servants, although the 
force, consisting of five men, was under the or- 
ders of a boss who directed the men which cars 
to uncouple and what cars to couple, and the 
neglect was alleged to have been the neglect of 
the boss, by which the injury resulted to one of 
the men. . This court held that they were fel- 
low-servants, and that the mere fact that one 
was under the orders of the other constituted 
no distinction, and that the general rule of non- 
liability applied. 

These last cases exclude, by their facts and 
reasoning, the case of a section foreman from 
the position of a superintendent of a separate 
and distinct department. They also prove that 
mere superiority of position is no ground for 
liability. 





This boss of a small gang of ten or fifteen 
men, engaged in making repairs upon the road, 
wherever they might be necessary, over a dis- 
tance of three sections, aiding and assisting the 
regular gang of workmen upon each section, as 
occasion demanded, was not such a superintend- 
ent of a separate department, nor was he in 
control of such a distinct branch of the work 
of the master, as would be necessary to render 
the master liable to a co-employee for his neg- 
lect. He was, in fact, as well as in law, a fel- 
low-workman. He went with the gang to the 
place of work in the morning, stayed there with 
them during the day, superintended their work, 
giving directions in regard to it, and returned 
home with them in the evening, acting as a part 
of the crew of the hand-car upon which they 
rode. The mere fact, if it be a fact, that he did 
not actually handle a shovel or a pick, is an un- 
important matter. Where more than one man 
is engaged in doing any particular work, it be- 
comes almost a necessity that one should be 
boss and the other subordinate, but both are, 
nevertheless, fellow-workmen. 


It is particularly a matter of interest to read 
that in Ohio it was necessary to get the Secre- 
tary of State to certify the Torrens law before 
it could be printed with any assurance that a 
copy was correct, for the reason that the origi- 
nal law signed by the presiding officers of both 
houses and filed with the Secretary of State 
was so mixed up as to require this unusual pro- 
cedure in order to determine the exact form in 
which the act could be finally printed and 
placed on the statute books. This is an ex- 
ample of the carelessness and _ recklessness 
which pervades the law-making bodies of the 
different States and which leads to so much 
unfortunate and undesirable legislation. The 
last Legislature of this State, despite the con- 
stitutional provisions that a bill on its - final 
form shall be printed and on the desks of the 
members for days before its final passage, passed 
bills which had to be or which were corrected 
when they were engrossed, so that the letter 
of the constitutional provision was defeated, 
although the changes so far as we know were 
only slight and did not materially affect the 
law in any way. 

The custom of engrossing bills in this State 
is a serious mistake. There is no reason why 
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the bill as it was upon the desks of the mem- 
bers when passed, should not be signed by the 
Governor. This idea of engrossing bills will 
continue until some person raises the question 
as to the constitutionality of some law and then 
the State printer will lose that part of his re- 
muneration which consists in printing these 
engrossed bills, while the letter and the spirit 
of the constitutional requirement will be more 
strictly adhered to. 


With no spirit of political hostility. we call at- 
tention to the so-called Albany Police bill which 
passed both houses of the Legislature during 
the last session four times, was finally signed 
by the governor, and has been declared uncon- 
stitutional by Judge Parker, who has made per- 
manent the injunction granted by him until the 
Appellate Courts determine whether or not the 
law is constitutional. The law involves several 


interesting constitutional points and their de- 
cision by the courts will be of great value, par- 
ticularly if the courts coincide, as they should 
do, with Judge Parker’s construction of the law. 

The bill called the Albany Police bill provides 
that the police board of Albany shall consist of 


four commissioners, not more than two of whom 
shall belong to the same political party or or- 
ganization, and that each member of the Com- 
mon Council shall be entitled to vote for not 
more than two of the four persons who are to 
be made police commissioners and that the four 
receiving the highest number of votes shall be 
such police commissioners. By another pro- 
vision no person is eligible to the office of police 
commissioner unless he is a member of the po- 
litical party or organization having the highest 
and the next highest number or representation 
in the common council. These features of the 
act, it is claimed, are unconstitutional because 
they are in violation of article I, section 1, of 
the constitution which declares that “ No mem- 
ber of this State shall be disfranchished or de- 
prived of any of the rights or privileges secured 
to any citizen thereof, unless by the law of the 
land, or the judgment of his peers;’’ and also 
in violation of the provision of article XIII, sec- 
tion 1, to the effect that “no oath, declaration 
or test shall be required as a qualification for 
any office of public trust.” Judge Parker’s 
opinion on this point is as follows: 

The statute not only requires the common 











council to select two commissioners from each 
of the two political parties having the highest 
or next highest representation in the common 
council, but it declares that all persons not 
members of such party are ineligible for the 
office of police commissioner. 

A member of the Prohibition or other party 
than those named, or independent, ac- 
knowledging allegiance to no party, is, there- 
fore, by the command of the statute, taken out 
of the list of citizens from whom the common 
council may elect police commissioners. 

An important and well understood feature of 
our constitutional system is that no one shall 
be affected in any of his political rights by rea- 
son of his opinion on political subjects, or other 
matters of individual conscience. And it ap- 
plies to every privilege conferred upon the citi- 
zen by the Constitution. Section 1 of article 
13 of the Constitution contains a provision 
which harmonizes with, and at the same time 
emphatically asserts that important principle. 
After giving the form of the official oath it con- 
cludes, “And no oath, declaration or test shall 
be required as a qualification for any office of 
public trust.’” The offices which the common 
council are directed by the statute to fill by 
election are “offices of public trust,” and the 
question then is, whether this statute requires 
a further test than that allowed by the Consti- 
tution? For if it does, the statute is unconsti- 
tutional and void. 

It seems quite clear that the Statute provides 
for a political test. Under this provision, the 
common council must decide whether the 
applicants for such office, or the persons whom 
that body may regard as otherwise qualified, 
are republicans or democrats, for those parties 
have the highest representation in the common 
council. If some of them are affiliated with 
the prohibition, the socialist, or other party 


an 


than the democratic or republican party, or are 
independents and unaffiliated with any party, 
their qualifications or fitness for the office can 
not be further inquired into. Their political 
opinions stand in the way of a consideration 
of their qualifications for the important offices 
which their representatives in the common 
council are commanded to fill. And by this 
statute an attempt is made to disfranchise and 
deprive them of the inherent rights or privi- 
leges vouchsafed to them by the Constitution, 
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of being eligible to an election to the office of 
police commissioner. This question has been 
considered by the courts in several of the states, 
and so far as court and counsel have been able 
to discover, with but one result. 

In Attorney-General v. City of Detroit, 58 
Mich. 213, the statute, so far as it was objected 
to as unconstitutional, is so nearly akin to the 
one under consideration, that it is especially 
selected. By chapter 320 of the laws of 1885, 
the Legislature of Michigan provided for the 
appointment of a board of commissioners of 
registration and election, in and for the city of 
Detroit, to consist of four resident electors, 
whose terms of office should be for four years. 
Besides defining the powers and duties of said 
boards of commissioners, registration and elec- 
tion inspectors, the law prescribed the qualifi- 
cations of such offices, as follows: 

“1, Said board (of commissioners) shall be 
strictly non-partisan in character, two members 
thereof to be from each of the two leading 
political parties in the said city.” The coun- 
cilmen of the city of Detroit, regarding the 
statute as unconstitutional and invalid, refused 
to take action, as by its provisions they were 


required, and the attorney-general applied to 
the court for a mandamus to compel them to 


do so. Objection was made to the court that 
the provision requiring the two members to be 
taken from each of the two leading political 
parties in the city of Detroit, was unconstitu- 
tional, in that it denied to all other citizens of 
Detroit the right to be regarded as eligible to 
the office, by those having the power of selec- 
tion. And it was held that the statute violated 
section 1, article 18, of the Michigan Constitu- 
tion, which is in the same wording as section 1 
of article 13 of our Constitution. 

The court, after quoting the concluding para- 
graph of section 1, “ And no other oath, decla- 
ration or test shall be required as a qualifica- 
tion for any office of public trust,’”’ continues: 
“In my opinion there can be no doubt but this 
law subjects the officers of registration and 
election, in Detroit, to a political test. If the 
two leading parties in that city be Democratic 
and Republican, then any citizen who cannot 
by reason of his politicai conscience, ally him- 
self with one or the other of these parties is 
debarred by law of the right of holding one of 
these offices. 





“Tf the National and Prohibition parties 
shall be the two leading ones, the Republican 
or Democrat would be ostracised. There can 
be, in a true republican government, no politi- 
cal or religious test in holding office, the politi- 
cal and religious liberty of the citizen being at 
the foundation of republican institutions. If 
this law had provided in express terms that 
these various boards should be equally divided 
between Democrats and Republicans, its repug- 
nance to the Constitution would be plainly ap- 
parent to all. As it is, it accomplishes by indi- 
rect language, the same result.” 

Other cases to the same effect, are People v. 
Hurlbut, 24 Michigan, 44-93; Evansville v. 
State, 118 Ind. 426-433. 

The Detroit case was referred to by the Court 
of Appeals in Rogers v. Common Council of 
Buffalo, 123 N. Y. 173. The question before 
the court was, whether a statute was constitu- 
tional, which provided that not more than a 
certain proportion of statutory officers should 
be taken from one party. And it was held that 
the provision did not amount to an arbitrary 
exclusion from police commissioner, the only 
restriction upon the common council being that 
not more than two of the police commissioners 
should be chosen from any one party, which 
was held by the Court of Appeals in the Rogers 
case, supra, to be a valid exercise of power. 
The reasoning of the court being that the con- 
stitutional right of the individual, to be regarded 
as eligible to public office, is not interfered with 
by providing that not more than two shall be- 
long to the same political party, for every mem- 
ber of the party from which two may be selected 
stands on an equal footing with the oihers of 
his class, all of whom are eligible. 

Other authorities in point are Mayor of Bal- 
timore v. State, 15 Md., 379-466, Coutham 
v. Commonwealth, 79 Va. 196-205. In 19 
Am. and Eng. Ency. of Law, 398, it is said: 
“The right of eligibility to officials not conse- 
crated as universal and inviolable by the Con- 
stitution, but it belongs equally to all persons 
whomsoever, not excluded by constitutional 
provisions, and the Legislature cannot estab- 
lish arbitrary exclusions from office or any 
general regulations requiring qualifications 
which the Constitution has not required, 
though the right of the Legislature to demand 
such additional qualifications as the nature of 
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the particular office may reasonably require, 
will not be abridged by implication from a con- 
stitutional exclusion.” While the authorities 


cited do with clearness and emphasis deny the 
right of a legislature to render ineligible for 
office of public trust any citizen on account of 
his political or religious belief, they in no wise 


call in question the authority to provide for 
those special qualifications often required by 
the public service, such as education, medical 
knowledge on the part of boards of public 
health; legal knowledge in law offices, and 
scientific knowledge in other specialties. But 
matters of opinion or party adhesion cannot be 
made a condition of office. 

The law-making power cannot be utilized in 
the building up of parties by rendering ineli- 
gible to office those who are not members of 
the favored party. If this statute read: “ No 
person is eligible to the office of police commis- 
sioner unless he is a Democrat,” no defender of 
its constitutionality could be found. If after 
the word “ Democrat” appeared the words “ or 
Republican,” it would not be claimed that the 
legal situation had been altered. There would 
still remain affected by it, persons affiliated 
with other parties, or with no party, as well as 
those having the right to found still other po- 
litical organizations. 

The statute uses the words, ‘‘ Member of the 
political party or organization having the high- 
est or the next highest representation in the 
common council,” but its meaning and inten- 
tion effect, nevertheless, is, that no persons 
shall be eligible for the office of police commis- 
sioner unless he is a Republican or Democrat. 
office, or a general regulation requiring qualifi- 
cations not mentioned in the Constitution. In 
answer to the argument that the provision that 
not “ more than two of whom shall be adherents 
of the same political party,” is violative of the 
constitutional right to be regarded as eligible to 
hold any office, the court said: “ We think his 
right to be regarded as eligible to hold office 
under this statute is fully recognized when he 
stands on an equal footing with others of his class 
all of whom are eligible. Where there are two 
offices, which members of the same party may 
fill, if he being a member of such party, is 
equally eligible with any other member of that 
paaty to fill either, his constitutional privilege 





to hold office is fully recognized and vindi- 
cated. It must be remembered that there js 
nothing in this statute which compels the ap- 
pointment of even one member of any political 
party. It simply prevents the appointment of 
more than two from such party.” 

When, in the course of its opinion, the court 
came to consider the case of Attorney General 
v. City of Detroit, it pointed out the distinc- 
tion between the cases, and said: “ There (re- 
ferring to the Detroit case) the law recognized 
but two political parties, and made it a neces- 
sity for the appointments to be made from and 
confined to members of those parties. An in- 
dividual, not a member of either, was not eli- 
gible to appointment. In the case before us, 
there is not a citizen in the State, otherwise 
capable, who would not be eligible in the first 
instance to one of these appointments, and it 
is not until two have been made from one 
party, that a member of such party is not eli- 
gible for the appointment to the third place. 
There is no provision making it necessary to 
appoint two from the same party, or making it 
necessary to appoint some one who has been 
known up to that time, as a member of any 
particular party. 

The Michigan case was in no wise disapproved, 
and its result is in harmony with the argument 
of the court in Roger’s case. These cases con- 
sidered together would seem to require the 
holding, that the provisions of the amendatory 
act are in contravention of the constitutional 
provision prohibiting any other oath, declara- 
tion or test, than the statutory oath of office, 
as a qualification for any office of public trust. 
But the argument of the door, in the Michigan 
and other cases cited, would seem to be, equally 
pertinent to the doctrine concerning the rights 
and privileges of citizenship, the maintenance 
of which is guaranteed by article 1, section 1, 
of the constitution, which declares that, “ No 
member of this State shall be disfranchised, or 
deprived of any of the rights or privileges se- 
cured to any of the citizens thereof, unless by 
the law of the land or the judgment of his 
peers.” 

In Barker v. People, 3 Cowan, 666, Chancel- 
lor Sandford, speaking for the old Court of 
Errors, in a discussion of the question of eligi- 
bility to office of public trust. said: “ Except- 
ing particular exclusions thus established, the 
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electors and the appointing authorities are, by 
the Constitution, wholly free to confer public 
stations upon any person, according to their 
pleasure. The Constitution giving the right of 
election and the right of appointment; these 
rights consisting essentially, in the freedom of 
choice; and the Constitution also declaring 
that certain persons are not eligible to office, it 
follows from these powers and provisions, that 
all other persons are eligible. * * * The 
basis of the principle is the absolute liberty of 
the electors and the appointing authorities to 
choose and to appoint any person who is not 
made ineligible by the Constitution. Eligibility 
to office, therefore, belongs not exclusively or 
specially to electors enjoying the right of suff- 
rage- It belongs equally to all persons whom- 
soever not excluded by the Constitution. I 
therefore conceived it to be entirely clear that 
the Legislature cannot establish arbitrary ex- 
clusions from office, or any general regulation 
requiring qualifications which the Constitution 
has not required.” 

This, it seems quite clear, the Legislature did 
attempt to do when it provided in effect that 
members of the political parties having the 
highest or the next highest representation in 
the common council should alone be eligible to 
the office of police commissioners. The stat- 
ute would not be open to this objection if the 
Legislature had been content with provision 
with which the section quoted opens, which 
reads: ‘‘ That the police board of the city of 


Albany shall consist of four police commission- 


ers, not more than two of whom shall belong to 
the same political party or organization.” 


eenruneioatipemivaseyeamnens 


THE LIQUOR TAX ACT. 


Arguments of counsel before the Court of Appeals that 
the act is unconstitutional, as being at variance with 
the Constitution in regard to classification of cities. 


M\HAT portion of section 2 which relates to the 
classification of cities is as follows: 

“All cities are classified according to the latest 
State enumeration as from time to time made, as 
follows: 

‘‘ The first class includes all cities having a popu- 
lation of two hundred and fifty thousand or more; 
the second class, all cities having a population of 
fifty thousand and less than two hundred and fifty 
thousand; the third class, all other cities.” 

Under this classification the cities of New York, 





Brooklyn and Buffalo now constitute cities of the 
first class; the cities of Albany, Troy, Syracuse and 
Rochester constitute cities of the second class; all 
other cities of the State compose the third class. 

The act under consideration, in a number of its 
provisions, recognizes the constitutional classifica- 
tion of cities. Thus the fifth section twice refers to 
counties containing a city of the first class. 

Section 9 begins as follows: 

‘« The State Commissioner of Excise shall appoint 
a special deputy in each of the counties containing 
a city of the first class, who shall hold office during 
his pleasure.” 

That the constitutional classification is here re- 
ferred to is demonstrated by the words which fol- 
low: 

‘The special deputy for the county of New York 
shall receive a salary of $4,000; for the county of 
Kings, $3,000, and for the county of Erie, $2,000.” 

‘Section 11 of the act utterly loses sight of the 
constitutional classification, but creates five differ- 
ent classes of cities, and two additional classes of 
They are: 

1. A city, having by the last census, a popula- 
tion of fifteen hundred thousand or more; 

2. Acity, having by said census, a population of 
less than fifteen hundred thousand, but more than 
five hundred thousand ; 

8. A city, having by said census, a population of 
less than five hundred thousand, but more than 
fifty thousand ; 

4. A city or village, having by said census, a 
population of less than fifty thousand, but more 
than ten thousand; 

5. A city or village, having by said census a 
population of less than ten thousand, but more than 
five thousand ; 

6. A village, having by said census, a population 
of less than five thousand, but more than twelve 
hundred, and 

7. All other places. 

As already stated, under the constitutional classi- 
fication, the first class of cities consists of New 
York, Brooklyn and Buffalo; under the legislative 
classification, New York alone constitutes the first 
class of cities, Brooklyn the second class, and Buf- 
falo belongs to the third class. 

Under the act, the cities are dealt with in accord- 
ance with the legislative classification, and the con- 
stitutional classification is ignored on the two cru- 
cial features of the law; the amount of the tax to 
be assessed, and the punishment for the violations of 
the law. Thus, one who traffics in liquor to be 
drunk upon the premises or sold is required to pay 
a liquor tax in a city of the first class of $800; in 
the second class of $650; in the third class of $500; 
in the fourth class of $350; in the fifth class of $300; 


communities in addition thereto. 
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in the sixth class of $200, and in the seventh class 
of $100. Similar tax schedules are enumerated as 
applicable to the three remaining grades into which 
the liquor traffic is divided. 

The provision of the Constitution which we claim 
was violated by this legislative classification was 
one of those formulated by the Constitutional Con- 
vention of 1894. One of the recognized evils of our 
legislative system which led to its adoption, was 
the prevalence of special legislation relating to 
cities. The inequalities resulting from such legis- 
lation were noted. The harshness of the discrimi- 
nation in favor of one locality as against others was 
recognized. The Constitutional Commission of 1874 
had recognized some of the evils resulting from 
special legislation, and had sought relief against 
them by prohibiting the passage of private or local 
bills with respect to certain subjects. (Article III, 
section 18, of the Constitution of 1846.) This pro- 
vision was, however, evaded by the passage of acts 
which, although general in form, made special pro- 
vision for a single locality by legislating for coun- 
ties having a specified population, and this legisla- 
tion was held to be constitutional. (Matter of New 
York Elevated Railway Co., 70 N. Y. 327; Trainor 
v. Eichorn, 74 Hun, 58; Matter of Church, 92 N. 
¥. 4) 

The facility for accomplishing an evasion of the 
Constitution by means of the artificial classifica- 
tion which sprang into vogue, and which the courts 
felt themselves constrained to recognize, and the 
evils likely to result therefrom were pointed out in 
the following language, at once vigorous and preg- 
nant with warning, by Mr. Justice Van Brunt, in 
January, 1894, just before the assembling of the 
Constitutional Convention, in Matter of East River 
Bridge Co., 75 Hun, 122: 

‘* It is not at all necessary to discuss any of the 
constitutional questions which have been raised 
upon this application, because, as we understand it, 
the court of last resort has practically swept away 
all the limitations which have been attempted to be 
placed upon private and local enterprises affecting 
private interests. In the Matter of Church (92 N. 
Y. 1), it has been held that a law relating to par- 
ticular persons or things as a class, was general, 
while one relating to particular persons or things 
of a class, was deemed local or private; and that 
an act which under no possible circumatances could 
apply to but a single county of the State, because it 
created a class consisting of one, was not local, but 
general, and therefore, constitutional. Under this 
decision, all that it is necessary to do to evade the con- 
stitutional provision is to use general language, quali- 
Jied, however, by particular descriptions which can 
make it’applicable only to the particular thing in re- 
spect to which there is an intent to legislate.” 








It was, therefore, thought necessary to place 
further restrictions upon the methods of legislation 
by creating a constitutional classification of cities, 
because it was with respect to cities that the most 
flagrant instances of legislative abuses were known 
to have occurred, and because, with their rapidly 
accumulating wealth, they were most likely to be- 
come the victims of injurious special legislation, a 
prey for the adventurer and subjected to imposition 
and.extortion. 

By such classification a two-fold purpose was ac- 
complished. 

First. It became practically impossible to evade 
the provisions of Article III, section 18, of the old 
Constitution, which was re-enacted as Article III, 
section 18, of the new Constitution; and 

Second. It avoided the unfair discriminations be- 
tween one locality and another which, under the 
guise of general legislation, were effected through 
the medium of an artificial and unjust classifica- 
tion, which in most instances bore most heavily 
upon the city of New York. 

By placing in the same category with the city of 
New York the cities of Brooklyn and Buffalo, it 
became at once apparent that with the large repre- 
sentation which was given to these communities in 
the Legislature they would be able to protect them- 
selves against any unjust legislation which might 
be directed against any one of them in a bill seek- 
ing to deal with the objects of legislation by means 
of classification. 

One of the main inducements which led to the 
adoption of this clause was the cry which went up 
from the great cities in favor of home rule. The’ 
complaints urged were of the unfairness of the 
treatment which the important municipalities re- 
ceived at the hands of rural legislators. The Con- 
vention was not prepared to confer absolute home 
rule upon the cities, believing that they were not 
entirely prepared for it, but all of the provisions of 
article 12, section 2; were devised as protective 
measures intended to alleviate existing conditions, 
by rendering it difficult for the Legislature to pass 
any measure which was unfair to a community 
affected thereby, by means of special legislation or 
by means of laws seeking to legislate specially with 
respect to cities according to an artificial classifi- 
cation. 

The wisdom of the constitutional classification of 
cities is best illustrated by this act. 

If the liquor tax had been imposed upon the vari- 
ous cities of the State in accordance with the classi- 
fication of the Constitution, the united action of 
the representatives of New York, Brooklyn and 
Buffalo would have led to the imposition of a uni- 
form tax upon those trafficking in liquors in each 
of these localities. 

Under the Constitution these three communities 
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were declared to have identity of interests, calling 
for identity of legislation and it is to be presumed 
that when the people ratified this constitutional pro- 
vision they recognized the correctness of the theory 
underlying it. 

As soon as the draughtsman of this act departed 
from the constitutional classification and imposed a 
more onerous tax upon the city of New York than 
on the other cities of the first class, the natural 
effect was, as it must always be with such legisla- 
tion, to array all the rest of the State against the 
locality selected to bear the greatest burden of 
taxation. If the promoters of this legislation had 
seen fit to impose upon the three cities constituting 
cities of the first class a tax of two thousand dol- 
lars, tive hundred dollaas and one hundred dollars, 
respectively, the result desired to be accomplished, 
namely, the destruction of a common bond of in- 
terest, would have been, perhaps, more easily 
accomplished, but not more effectually than it was 
by the method of discrimination -to which resort 
was had, 

Not only did the Legislature depart from the con- 
stitutional classification by segregating the city of 
New York into a class by itself, but it placed only 
a portion of that city into the first class, and the 
remainder of that municipality was placed into the 
seventh class; the business described in subdivision 
1 of section 11, being in the former subjected to a 
tax of $800, and in the latter to a tax of $100 only. 

This was brought about by the concluding sen- 
tence, which reads: 

“Tf, since the latest State enumeration was taken, 
the boundaries of a city have been changed by the 
additions of territory not in the same judicial dis- 
trict, such annexed territory shall not be deemed to 
be a part of such city for the purposes of this act; 
but such annexed territory shall be deemed to be a 
town, and all the provisions of this act shall be ap- 
plicable to such annexed territory the same as if it 
annexed, except that all the 
moneys which would otherwise be payable to the 
town under this act, shall be paid to the city to 
which such territory was annexed.” 


had not been so 


This manifestly refers to that portion of New 
York city constituting those parts of the Twenty- 
third and Twenty-fourth wards which became the 
subject of adjudication in People ex rel. Henderson 
v. Supervisors, 147 N. Y. 1. 

This circumstance presents in most accentuated 
form the evils which would result from legislation 


proeeeding by means of a classification different 
from that contained in the Constitution. 


It has been suggested that the classification clause 
in question applies only to laws affecting cities 
alone, that the Liquor Tax Law is a general law for 
the entire State, containing a full and comprehen- 





sive scheme for the taxation and regulation of the 
liquor traffic for all parts of the State, and that the 
classification clause has no application to such a 
law. 

It may be assumed for the moment that the law 
is general. It is immaterial on this question 
whether it be a general law for the State, or a 
general or special city law. In so far as it under- 
took to legislate uniformity for the entire State, the 
classification clause was not invoked, and had no 
application. Whenever it assumed, however, to 
classify the’ cities and to discriminate in its pro- 
visions between the classes which it created for the 
sole purpose of such discrimination, the Legislature 
was bound to follow the constitutional classifica- 
tion. And this is true without regard to whether 
or not it was in other respects a general law. 

The Legislature was bound either to avoid dis- 
criminations ; or, if it chose to classify the cities 
Jor the purpose of such discriminations, it was re- 
stricted to the classification created by the Consti- 
tution. Unless this be true, there was no purpose 
in the constitutional provision in question. 

The Court is accordingly invited to a choice 
between the enforcement of this provision and de- 
claring a part of the organic law of the State mean- 
ingless, 

Although there is not to be found in any of the 
Constitutions of other States a provision precisely 
like that now under review, yet the effect of legis- 
lation by unjust or arbitrary classification of cities 
has been recognized in the courts of a number of 
our sister States whose Constitutions contain por- 
visions more or less stringent against special legis- 
lation, the effect of which has been to resort to 
legislation general in its nature, by classifying the 
subjects of legislation. This tendency was well 
known to the framers of Article XII., as were also 
the authorities relating to the classification of cities 
which have been rendered from time to time in 
these jurisdictions. 

Thus, in Worcester National Bank v. Cheney, 94 
Ill. 430, it appeared that the constitution of that 
State conferred power on the General Assembly to 
classify counties by population into not more than 
three classes and to regulate the fees of certain 
officers named according to the classes. This the 
Legislature undertook to do, and thereafter passed an 
act which departed from such classification. Such 
act was held to be unconstitutional upon the 
ground that it was not competent for the Legisla- 
ture in attempting to classify the several counties 
under the constitutional provision to place counties 
in several classes except according to the popula- 
tion as limited by the Constitution. 

In State v. Anderson, 44 Ohio State, 247, an act 
relating to cities with a population of twelve thou- 
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sand five hundred and twelve, according to the 
census of 1880, and which included the city of 
Akron only, was held to be unconstitutional 
although there was no specific direction in the Con- 
stitution as to the classification of cities. 

In the Constitution of Pennsylvania there is no 
specific classication of cities, but there are no pro- 
visions against the passage of local or special laws 
on fifty specified subjects. 

After the adoption of the Constitution various 
acts were passed classifying cities and counties, and 
the Legislature dealt with the classes thus created. 
Notwithstanding the absence of an express consti- 
tutional definition of the limitation upon the class 
to be created, it is held that classification with a 
view of legislating for either class separately is 
essentially unconstitutional, unless there exists a 
necessity therefor springing from manifest peculi- 
arities clearly distinguishing those of one class 
from each of the other classes, and imperatively de- 
manding legislation for each class separately that 
would be useless and detrimental to the others. 
Ayars’ Appeal, 122 Pennsylvania State, 266. 

The Constitution of New Jersey contains similar 
provisions, and ever since its adoption efforts have 
been made at classification by the Legislature, which 
have with great frequency been declared unconsti- 
tutional. 


Thus where an act purported to legislate for “any 
city of the State where a board of assessments and 


’ 


revision of taxes now exists,” and there were but 
two localities so situated, the classification was 
deemed a violation of the Constitution. State ez 
rel. Richards v. Hammer, 42 N. J. Law, 435. 

Chief Justice Beasley said: 

‘The true principle requires something more than 
a mere designation by such characteristic as will 
serve to classify, for the characteristics which thus 
serve for the basis of classification must be of such 
a nature as to mark the object so designated as 
peculiarly requiring exclusive legislation. There 
must be substantial distinction, having a reference 
to the subject matter of the proposed legislation, 
between the objects or places embraced in such 
legislation and the objects or pluces excluded. The 
marks of distinction on which the classification is 
founded must be such, in the nature of things, as 
will, in some reasonable degree at least, account for 
or justify the restriction of the legislation.” 

In Anderson v. City of Trenton, 42 N. J. Law, 
486, a statute, which purported to confer upon all 
cities having a population of not less than 25,000 
inhabitants, the power of issuing bonds to fund their 
floating debt, was held to be unconstitutional. 

Mr. Justice Dixon said: 

“ Hitherto this limit has been declared to exist in 
the principle that the class to be affected must con- 





sist of individuals distinguished by some important 
characteristic to which the purpose of the law re- 
lates, and must embrace all those so characterized. 
These groups would, according to the principle laid 
down, be naturally classified for legislation touch- 
ing their peculiar qualities, and such legislation, 
though affecting them alone, would be general. But 
any attempt to legislate for a group of cities not 
classified in harmony with this principle, is, as I 
understand, declared to be evasive and in violation 
of the fundamental law. * * * The basis of 
classification isa minimum of population. The pow- 
ers to be conferred by the statute concern the issue 
of bonds for the purpose of funding floating debts. 
Now, I am unable to see any natural connection be- 
tween the number of people in a city and its right 
to fund a floating debt. It is true that there may 
be some propriety in denying this authority to very 
small municipalities and granting it to larger ones, 
but the same may be said of almost every power 
usually possessed by cities.” 

In Goldberg v. Dorland, 56 N. J. Law, 364, Judge 
Lippincott said : 

‘‘The rules thorougly settled in this case for dis- 
tinguishing between general and special laws under 
our Constitution, are that, in order to be general, 
the law must embrace an entire class of objects; 
that if it deals with municipalities, they must either 
comprise what by common consent is regarded as a 
class, such as all cities and townships, or they must 
differ from other municipalities of the same class in 
some peculiar characteristic to which the law relates, 
and which is important enough to afford reasonable 
ground for the legislation intended. If the statute 
excludes from its purview a single member of a class 
thus defined, it becomes special.” 

In Alexander v. City of Elizabeth, 56 N. J. Law, 
71, the classification of race courses between those in 
use prior to January 1, 1893, and those established 
after that day was held not sufficient to support the 
application to each of a system of legislation pro- 
viding different methods of licensing for the several 
classes thus created. 

These are but a few of many cases which might be 
cited to illustrate the difficulties which confronted 
the legislators with respect to the classification of 
cities, and the problems which the courts en- 
countered in attempting to discriminate between a 
proper and an evasive classification. 

Recognizing these difficulties, the Constitutional 
Convention sought to solve them by placing in the 
Cities Article a classification which would discrimi- 
nate between the different cities upon an intelligent 
theory which gave full consideration and effect to 
the peculiar characteristics of the several cities of 
the State and their needs, and which if pursued 
created no preferences and established no in- 
equalities. 
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After classifying the cities of the State, as has 
been shown, section 11., of article 12 proceeds : 

“ Laws relating to the property, affairs or govern- 
ment of cities and the several departments thereof 
are divided into general and special city laws. 
General city laws are those which relate to all the 
cities of one or more classes; special city laws are 
those which relate to asingle city, or to less than all 
the cities of a class. Special city laws shall not, be 
passed except in conformity with the provisions of 
this section. After any bill for a special city law 
relating to a city has been passed by both branches 
of the Legislature, the house in which it originated 
shall immediately transmit a certified copy thereof 
to the mayor of such city, and within fifteen days 
thereafter the mayor shall return such bill to the 
house from which it was sent, or if the session of 
the Legislature at which such bill, was passed has 
terminated, to the Governor, with the mayor’s cer- 
tificate thereon, stating whether the city has or has 
not accepted the same. 

‘*In every cityof the first class, the mayor, and 
in every other city the mayor and the legislative 
body thereof concurrently, shall act for such city as 
to such bill; but the Legislature may provide for the 
concurrence of the legislative bodies in cities of the 
first class. The Legislature shall provide for a 
public notice and opportunity for a public hearing 
concerning any such bill in every city to which it 
relates, before action thereon. Such a bill, if it re- 
lates to more than one city, shall be transmitted to 
the mayor of each city to which it relates, and shall 
not be deemed accepted unless accepted as herein 
provided, by every such city. Whenever any such 
bill is accepted as herein provided, it shall be sub- 
ject, as are other bills, to the action of the Gover- 
nor. Whenever, during the session at which it was 
passed, any such bill is returned without the ac- 
ceptance of the city or cities to which it relates, or 
within such fifteen days is not returned, it may 
nevertheless be passed by both branches of the 
Legislature, and it shall then be subject, as are 
other bills, to the action of the Governor. 

“In every special city law which has been ac- 
cepted by the city or cities to which it relates, the 
title shall be followed by the words, ‘ accepted by 
the city,’ or ‘cities,’ as the case may be; in every 
such law which is passed without such acceptance, 
by the words ‘passed without the acceptance of 
the city,’ or ‘cities,’ as the case may be.” 

This act, as appears by its caption, was never 
submitted to any of the cities to which it relates. 

As has been already shown, section 11 of the 
Liquor Tax Law classifies the cities of the State in 
a method entirely different from that specified in 
the Constitution, and makes special provision with 
respect to some of the various cities of the State, 





but does not affect others belonging to the same 
class. In some instances the provisions relate to a 
single city; in others to less than all the cities of a 
class as defined by section 2. 

By section 44 of the act “the provisions of any 
special or local law, grant or charter in conflict with 
this act are hereby repealed and annulled.” 

A schedule is annexed to the act of laws repealed 
thereby. Among the laws thus repealed was chap- 
ter 401 of the Laws of 1892, which created boards 
of excise in the various cities of the State. These 
boards constituted « part of its government. Un- 
der the same act the revenues derived from licenses 
constituted a portion of the property of the several 
municipalities in which they were collected. By 
the act now under consideration this income was 
taken away from the cities and boards of excise 
were abolished. The act therefore relates to the 
property, affairs and government of the various 
cities of the State and the several departments 
thereof. 

So far as it repeals special provisions relating to 
the various cities which were created by the act 
specified in the schedule of repealed laws, the act 
in its essential nature is a special city law. Satter- 
lee v. Camden Common Pleas, 41 N. J. Law, 405. 

It was undoubtedly the purpose of the framers 
of the organic law to require all legislation affect- 
ing all cities of the State alike to be general in its 
nature, or, if special, that it should affect all cities 
classified as prescribed by the Constitution identi- 
cally. 

If a different classification than that prescribed 
by the Constitution is made, then it is clearly the 
purpose of the Constitution that such legislation 
shall take the course prescribed by Article XII. 

Unless this interpretation is given to the consti- 
tutional provision now under consideration its pur- 
pose could be easily nullified. All that it would be 
necessary to do to evade its provisions would be to 
pass an act apparently general in its character, and 
then make special provision therein for each city 
or cities of the State by an arbitrary classification 
different from that prescribed by the Constitution 
so phrased as to render its application unquestion- 
able. 

In effect the act is the same as though it read : 
that in the city of New York the tax is $800; in 
the city of Brooklyn, $650; in the cities of Buffalo, 
Rochester, Syracuse, Troy and Albany, $500. If 
this language were inserted in the act, could there 
be any question but that the action of the mayors 
of New York, Brooklyn aud Buffalo were essential 
to the passage of the act? The situation is by no 
means altered by the fact that the same idea is ex- 
pressed in a circumlocutory form. 

It is, however, claimed that in form this act is 
general; that its general subject is the imposition 
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of a liquor tax, and that the provision, fixing the 
amount of the tax to be paid in the different cities, 
is merely incidental. 

(a) The mere fact that these provisions are con- 
tained in an act general in form, none the less 
makes it a collection of special city laws. 

Thus in The People v. Central Pacific Railway 
Co., 83 Cal. 393, the court decided that a clause or 
provision, special in its character, applying to par- 
ticular individuals, particular places, or particular 
cases, is none the less special, because inserted in 
the most general of public acts. While it may be 
true that a law, which applies to only two classes in 
a state, may be held to be a general law, it is differ- 
ent from one which applies to only a part of a 
class. That is, spetial and void as being within 
the constitutional inhibition. Legislation which 
relates not to any genus, but only to species, is 
special legislation. 

In the City of Pasadena v. Stimson, 91 Cal. 239, 
it was held that although a law is general and con- 
stitutional where it applies only to all persons em- 
braced in a class founded upon some natural or 
intrinsic or constitutional distinction, it is not gen- 
eral or constitutional if it confers particular privi- 
leges or imposes particular disabilities or burden- 
some conditions in the excrcise of a common right 
upon a class of persons arbitrarily selected from 
the general body of those who stand in precisely 
the same relation to the subject of the law. 

The mere fact, therefore, that this act is termed 
a general law does not make it such. For its pro- 
visions indicate an intent to legislate specially with 
respect to the different cities of the State. 

Thus, if an act were passed which assumed to 
regulate the collection of taxes, and made specific 
provision for the manner in which the taxes should 
be collected in each of the sixty counties of the 
State, such an act would constitute not a general 
law, but a special law. In like manner an act, pur- 
porting in its title to regulate the government of 
cities, which should contain provisions making 
alterations in the several boundaries of the cities of 
the State, would not be a general act, whatever its 
title might declare. For the same reason the Liquor 
Tax Low, so far as it makes specific provision with 
respect to the taxes to be paid by those trafficking 
in liquors in the several cities of the State, is not 
a general law, but a mere collection of special laws 
brought together under a single title. 

(b) The act is a special city law as to cities of the 
first class, because each of such cities is taxed a 
different amount for each of the different kinds of 
traffic specified, even though, under the Constitu- 
tion, they belong to a single class. This orings 
them within the provision which defines special 
city laws, as those ‘‘ which relate to a single city, 
or to less than all the cities of a class.” 











(ce) Again, subdivision 2 of Section 11 is special 
in its character, because it does not fix any tax for 
all the cities of the third class, and omits from its 
provisions the cities of Hudson, Little Falls, and 
Olean, which are cities having a population of less 
than ten thousand, and which are, therefore, cities 
of the third class. Subdivision 2 of Section 11 
only provides for taxes in towns of less than ten 
thousand and more than five thousand inhabitants; 
no provision is made for cities containing such popu- 
lation; hence by the omission of these three cities 
from the provision of Section 11, subdivision 2, a 
special city law is created, because the act relates 
to less than all the cities of a class. 

(d) Besides, by reason of such omission, the act 
ceases to be a general law, because a general law 
relating to municipalities is one which includs all 
cities and towns. Desmond v. Dunn, 55 California, 
242. 

In that case the Constitution of California per- 
mitted the enactment of general laws providing for 
all corporations, for municipal purposes. A charter 
was adopted which excluded from its operation all 
municipal corporations except consolidated cities 
and county governments, and limiting to municipal 
corporations having more than one hundred thou- 
sand inhabitants, making no provision for those 
having less than that population. For the reason 
just stated the act was held to be unconstitutional. 

(e) The act is likewise special in its provisions, 
because it refers to the various cities according to 
populations fixed by the last census, and therefore 
points out existing cities with the same effect as 
though they were specially named. 

The last State census was taken in 1892, and by 
that census the population of each city of the State 
is determinable just as in State v. Anderson, 44 Ohio 
St., 247, an act referring to a cityof a specified 
population, according to the last Federal census, 
was held to relate to the city of Akron, and was 
therefore a special law. 

Governor Morton filed the following memoran- 
dum on signing the aet under consideration in which 
he discusses the jurisdictional question of whether 
the bill should have bcen submitted to the cities as 
a special city law: 

‘*In considering this bill the first question that 
demands attention is one of jurisdiction. Objection 
is made that the billis not now properly under exec- 
utive consideration, for the reason that it has not 
been submitted to various cities for their accept- 
ance. It is urged that the bill is ‘a special city 
bill’ within the meaning of Section 2 of Article 12 
of the Constitution, and that executive jurisdiction 
can only be acquired after its transmission to the 
cities affected and their action thereon. 

‘It seems quite apparent that the bill is general, 
in the sense that it applies to all parts of 
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the State. Every town, village, city and 
county is affected by it, and it is intended 
to be a general and complete scheme upon the 
subject of the regulation of the liquor traftic. 
It is also, I think, general within the mean- 
ing of the Constitution, because it relates to 
all the cities of each class, The Constitution ex- 
pressly says that ‘special city laws are those which 
relate to a single city, or to less than all the cities 
of aclass.’. The amount of tax imposed upon the 
liquor traffic varies in different cities, and the 
amount of revenue which cities may derive from 
the liquor traffic also varies, but the ratio of distri- 
bution of the liquor tax is uniform. The tax, how- 
ever, is assessed upon the individual, and the city 
has no interest in it until it is paid to the county 
treasurer or other proper officer. The lack of uni- 
formity in the provisions of a bill intended to be 
general does not make it a special city bill within 
the meaning of the Constitution, wnless it contains 
provisions reluting specifically to a particular city. In 
fixing the rates of taxation the legislature might 
have adopted the classification of cities prescribed 
in the Constitution, but it chose to create an artifi- 
cial classification, which has had the effect of making 
a different rate of taxation in cities belonging to 
the same constitutional class. Such artificial clas- 
sification is not objectionable and does not alone ren- 
der the bill subject to action by the cities. 

“Tt should also be obsereed that this bill is not to be 
construed as if it named all the cities of the State and 
prescribed the tax to be imposed upon the liquor traffic 
carried on in each of them. The bill evidently con- 
templates a continnous, elastic and changeable 
scheme of taxation, varying from time to time ac- 
cording to population, so that after an enumeration 
of inhabitants, as prescribed by the Constitution, a 
new classification of cities and villages for the pur- 


pose of this tax will be made, and cities and vil- 
lages in which, under present conditions, a given 
rate is imposed, will be placed in another class, and 
the rate of taxation will be higher or lower, accord- 
ing as their population is shown to have increased or 
Other cities and villages will also 
probably be incorporated and must be classified ac- 


diminished. 


cording to the population. It will hardly be claimed 
that, after each enumeration and consequent new 
classification, the cities would have the right to again 
express their approval or disaproval of the amount 
of tax to be imposed therein. A bill evidently in- 
tended to be general and to apply to all the people 
of the State, and possessing the qualities of perpe- 
tuity and elasticity above mentioned, is not, I think, 
a special city bill, although its effect may not be 
uniform in all cities.” 

This argument entirely ignores the distinction be- 
tween the phrase ‘“‘the last State census” as re- 





peated in the four subdivisions of section 11 of the 
act and the expression ‘‘the latest State enumera- 
tion” as contained in the last sentence of this sec- 
tion. In the oue case the act speaks of a specific 
enumeration which had taken place at the time of 
the passage of the act, in the other it refers to an 
enumeration which may take place in the future as 
well as to one which has already been taken. 

The Constitution clearly recognizes the limited 
application to be given to the phrase ‘‘the last 
enumeration ” by carefully avoiding it. 

In section 2 of article XII the idea is expressed 
with great care in the following words: 

‘‘ All cities are classified according to the latest 
State enumeration as from time to time may be as 
follows :” 

This phraseology was apparently overlooked by 
the Governor in the preparation of his memoran- 
dum. Hence the very reasons urged by him as an 
answer to the criticism that the jurisdictional pro- 
visions of the Cities’ Article had not been complied 
with, are strong arguments in favor of the very con- 
tention which he sought to refute. 

The opinion also concedes that if a bill otherwise 
general ‘‘ contains provisions relating specifically to 
a particular city,’’ it becomes, to that extent, a 
special city bill. 

If this be an accurate construction of the consti- 
tutional provision (and there would not appear to 
be room for any other), the only remaining question 
is as to whether the tax of $800, assessed by sub. 1 
of sec, 11, ‘‘in a city having by the Jast State census 
a “population of 1,500,000,” refers to a particular 
city, or whether it can be read to include all cities 
that may hereafter by a future census be found to 
have that number of inhabitants. 


o——— 


Aotes of Amevican Decisions. 


ADVERSE PossEssion.—The occasional cutting of 
firewood on, or the taking of rock from land, and 
permitting others to do so, and the payment of 
taxes thereon, all without the owner’s knowledge 
and without inclosing the land, will not constitute 
adverse possession thereof. (Herbst v. Merrifield 
[Mo.], 34 8. W. Rep. 571). 


CARRIERS OF PASSENGERS — NEGLIGENCE — RVI- 
DENCE.-—Testimony of a mother that the death of 
her child was caused by a cold contracted by ex- 
posure to cold in defendant’s railway coach, was 
competent as tending to establish the cause of such 
death, where it was shown that such witness was 
forty-six years old and the mother of eleven chil- 
dren; that the child in question was robust and 
healthy; that its feet and hands became cold, and 
it became sick and affected with sneezing and cough- 
ing, and contracted a severe cold in the coach in 
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question; that though it had the best of care and 
was subjected to no other exposure, it grew worse 
until it died; and that she had attended it con- 
stantly during such illness. (Ft. Worth and D. C. 
Ry. Co. v. Hyatt [Tex.], 34 8. W. Rep. 677). 


ConTRACT — BAILMENT.— Under an agreement to 
pay one dollar per day for the use of oxen, and to 
feed and care for them till returned, the pecuniary 
compensation of the bailor is limited to the number 
of days the oxen are actually used, though they are 
kept for a longer period. (Learned-Letcher Lum- 
ber Co. v. Fowler, {Ala.], 19 South, Rep. 396.) 


CONTRACT — PHYSICIANS AND SURGEONS.— A con- 
tract by a physician to permanently retire from the 
practice of medicine ina particular city and vicinity, 
in consideration of $250, is reasonable and valid. 
(Webster v. Williams, [Ark.], 34 S. W. Rep. 587.) 


CoRPORATIONS — PREFERRED STOCK — LIEN. — A 
corporation cannot, in the absence of statutory 
authority, make its preferred stock a lien upon its 
property; nor can an agreement between the sub- 
scribers to the stock of the corporation make such 
stock a lien on its property, as against bondholders 
or general creditors without notice of such agree- 
ment. (Continental Trust Co. of New York v. 
Toledo, St. L. & K. C. R. Co., [U. S. C. C. Ohio], 
72 Fed. Rep. 93.) 


Deep oF TRUST. — A deed of trust purporting to 
have been executed by a husband and wife in which 
the name of the wife who was owner of the prop- 
erty, does not appear in the body of the instrument 
is invalid. (Davidson v. Alabama Iron & Steei Co., 
[Ala.], 19 South, Rep. 390.) 


Equity — JURISDICTION. —A suit in equity, to 
remove a cloud upon complainant’s title to land and 
exclude defendant from such land, cannot be main- 
tained, in a federal court, when the defendant is in 
possession of the land and the complainant is not, 
the remedy at law being adequate and complete ; 
and a local statute, permitting the bringing of 
such suits in the State courts, does not enlarge the 
power of the federal cuurts to entertain the same. 
(Gordan v. Jackson, [U. S. C. UC. Ark.] 72 Fed. 
Rep. 86). 


FEDERAL COURTS—FOLLOWING STATE PRACTICE. 
—Rev. Stat. § 914, providing that the practice, 
pleading, etc., in the circuit and district courts in 
civil causes shall conform as nearly as may be to the 
practice, pleading, etc., in the State courts, does 
not authorize the federal courts to disregard the 
established distinctions between law and equity nor 
to permit equitable defense in actions at law, 
although the State statutes permit such defenses to 
be made in the State courts. (Davis v. Davis, [U. 8S. 
C. C. of App.], 72 Fed. Rep. 81.) 





HomesteaD.— During coverture, and while the 
husband and wife are living together, there can be 
no such thing as a separate homestead of the wife, 
distinct from that of the husband., (Rosenberg y, 
Jett [U. 8. C. C., Ark.], 72 Fed. Rep. 90.) 

LIMITATIONS — LIBEL — STATEMENTS IN JUDICIAL 
PROCEEDINGS.—A cause of action for libel, founded 
upon publications made in the course of judicial 
proceedings, does not accrue until the final deter- 
mination, in favor of the party libeled, of the pro- 
ceedings in which the publication is made, and the 
statute of limitations accordingly does not begin 
until then to run against such cause of action. 
(Masterson v. Brown [U. 8. C. C. of App.], 72 Fed. 
Rep. 136.) 


RAew Hooks and Rew Editions. 


AMERICAN Strate Reports, Volume XLVII. 

In a review of each of these volumes it would seem 
only necessary to give the scope of the work and to 
again put in evidence that the volume is prepared with 
the usual care and with the same excellence of work- 
manship as the previous volumes. This volume 
contains: 94 Georgia, 156 Illnois, 129 Indiana, 87 
Maine, 79 Maryland, 163 Massachusetts, 102 Michi- 
gan, 57 Minnesota, 126 Missouri, 42-3 Nebraska, 
110 North Carolina, 168-9 Pennsylvania State, 53 
Texas Criminal, and 87 Texas Reports. 

Published by Bancroft-Whitney & Company, San 
Francisco, Cal. 


HAND-BOOK ON THE LAW OF BAILMENTS AND CaR- 
riERS. By William B. Hale, LL. D. 

This last volume of the Hornbook series, like 
those which have preceded it, is a text-book with 
‘the principles of the subject carefully and exhaus- 
tively stated, illustrated and explained. The ar- 
rangement of the work is such that it gives easy 
access to the lawyers who desire to cousali a text- 
book on any subject regarding the law of bailments. 
The work is more specifically divided into nine 
chapters on Bailments for sole Benefit of Bailor; 
Bailments for the Bailee’s Sole Benefit; Bailments 
for Mutual Benefit—Pledge; Bailments for Mutual 
Benefits—Hiring; Carriers of Goods; Carriers of 
Passengers and Actions Against Carriers. 

The cases cited in this work have been taken from 
reports of each State and have been arranged in 
convenient form at the foot of each page. There 
are also citations from the civil codes of the various 
States, while the arrangement of the head-notes is 
too familiar to be repeated in this review. The 
work is one which will undoubtedly receive its 
proper recognition at the hands of practitioners and 
students. 

Published by West Publishing Company, St. 
Paul, Minn. 
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HE session of the Michigan State Bar 
Association, held at Grand Rapids on 
the 13th and 14th, was an exceedingly interest- 
ing one. One of its features was a discussion 
of a revision of the common law and chancery 
rules. This revision was made by a committee 
of the association for the purpose of submis- 
sion to the Supreme Court and Circuit Courts 
of the State for adoption. The question came 
up on the recommendations of the committee, 
and a spirited discussion was had upon that 
question and with reference to the adoption of 
amendments to the statutes by which an action, 
whether at common law or in equity, could be 
continued and disposed of by final judgment 
or decree without reference to its form. It 
was contended on the one hand, that this was 
in accord with modern ideas upon that subject, 
and upon the other that it was the entering 
wedge toward the adoption of the Code. The 
friends of the present system succeeded in hav- 
ing the matter referred back to the committee 
without action by the association. It brought 
about, however, a spirited discussion upon the 
comparative merits of common law and code 
methods and the advantages and disadvantages 
of the Michigan practice as it now stands. 
Another feature of the meeting was the ad- 
dress upon a kindred topic by J. Newton 
Fiero, of Albany, who spoke on “The 
Reformed Procedure, Its Advantages and 
Limitations.” The address was received with 
marked favor by the advocates of the reformed 
procedure, as well as by those opposed, in 
view of the fact probably, as appears from the 
address which is printed in this issue of the 
Law JourNAL, that Mr. Fiero, while taking 
astrong ground in favor of a reform in the 
procedure, was as might have been expected, 
exceedingly severe in his treatment of the New 
York Code, the defects of which have been 
Vor. 53 — No. 21. 








used in Michigan and other States as the prin- 


cipal argument against codification. Mr. Fiero 
in his address strongly urged the method 
which was pressed, through the committee of 
the New York State Bar Association, of which 
he was chairman, at the last annual meeting, 
namely, the enactment of separate statutes re- 
lating to the organization, powers and duties of 
the courts, and a brief statute regulating the 
more important matters relative to procedure, 
leaving to the courts the adoption of rules as 
to matters of practice. In other words, the 
adoption of the English method of procedure 
consisting of a short statute and rules of the 
court by which the procedure in all the courts 
are controlled and governed. This seems to 
be destined to be the procedure of the future 
and the sentiment of the profession wherever 
the subject has been discussed seems to tend 
very strongly in that direction. It is quite 
clearly in accord with the views of the profes- 
sion in New York. 

The Michigan association has added some 
300 members to its roll during the active and 
energetic administration of President George 
P. Wantz and Secretary Stone, and is becoming 
one of the most earnest and effective of the 
State associations. 


C. L. Bonney of Chicago has written to the 
president and members of the Chicago Real 
Estate Board an interesting letter in the first 
part of which he shows and discusses the num- 
ber of cases which have been decided in the 
courts of record of Illinois and which involve 
practically nothing but questions relating to pro- 


cedure. These amounted to forty-seven per 
cent and cost the State of Illinois the sum of 
$380,000 while the remaining fifty-three per 
cent of the cases decided matters of substantial 
justice and cost $420,000. 

This is asubject on which we have repeatedly 
commented. It does indeed seem unfortunate 
that we should be so burdened with such a 
complicated system of procedure as to require 
courts to take most of their time in the con- 
sideration of intricate questions of procedure 
to the great detriment of matters of practical 
justice, which is the end in view of all decisions. 
Mr. Bonney says: “ From these facts is it there- 
fore a matter of wonder that a large part of the 
community resort to strikes and boycotts as a 
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remedy for their grievances?” ‘‘Is it a sur- 
prise that people clamor for ‘compulsory arbi- 
tration?’” He also says that the Hon. Carroll 
D. Wright in the report of the Department of 
Labor for November, 1895, shows that for 
thirteen and one-half years ending January 30, 
1894, out of a total of 69,167 establishments 
affected by strikes, the employes were success- 
ful in gaining their demands in forty-four per 
cent, were partly successful in eleven per cent, 
and failed entirely in forty-five per cent. Also, 
that the establishments in which lockouts and 
strikes occurred during the same period the 
firms gained their point in forty per cent, were 
partly successful in nine per cent, and failed in 
forty-seven percent. ‘This is a fair comparison 
of the efficiency of force of the law as to strikes 
and lockouts and will undoubtedly be surpris- 
ing to many who peruse these lines. Mr. 
Bonney declares that the present State consti- 
tution has for twenty-six years provided that 
the judges of the courts of record report to the 
judges of the Supreme Court on or before the 
first day of January in each year such defects 
or omissions in the law as their experience may 
discover, and the judges of the Supreme Court 
are to report annually in writing to the governor 
concerning defects or omission in the law and 
statutes which they may find, together with a 
proper formed bill to embody the needed 
remedy into a law. ‘The writer then says that 
no bill passed by the General Assembly and 
signed by the governor is recognized as com- 
plete until a test case as to its legality has been 
passed upon by the courts. These facts are so 
in regard to some of the most important general 
statutes of Illinois. He then proposes that if 
the Board will authorize a proper committee to 
obtain the above mentioned reports of the 
various judges for the twenty-six years since the 
constitution took effect, including the reports 
about to be made, and will also print the same 
before the next session of the Legislature, he 
will pay the expenses of publication. 

This subject calls for consideration in our 
own State, and doubtless in every other State 
in the Union as well. It is an established fact 
that in the United States fifty-three per cent of 
the cases decided by the courts involve only 
questions of procedure which in no way go to 
the merits of the case. The suggestion that 
all the judges should report to some chief or 





head in the State of the changes which should 


be made in procedure and statute law, as is 
done in Illinois, is one which would undoubt- 
edly lead to a decrease of the objectionable 
cases which we have shown appear each year 
before the appellate courts for their determina- 
tion and decision. The judges themselves 
who decide these questions of procedure are 
the proper persons to suggest to the Legisla- 
ture what amendments should be made in order 
to simplify the principles of law involved. 
Some lawyers would be better than others to 
perform this work, but the judges themselves 
are still better because they are interested in 
no case which may be affected by a change in 
the rules of procedure; nor are they engaged 
in the business of their profession which would 
require the rules to be of such and sucha 
character in order to best subserve their inter- 
ests. We might very properly in this State 
adopt some scheme of this kind. It certainly 
would be an advantage, and we have now in 
mind the large number of amendments made 
this year to the codes, to request the judges 
of the Court of Appeals, or one of their num- 
ber, to pass on the amendments to the codes 
before they are introduced in the Legislature. 
We do not want to burden the judges of that 
court with additional labor, but we firmly be- 
lieve that it would simpllfy their labors in the 
end and would lead to a less crowded calendar 
in the court of last resort in this State. 


The Supreme Court of Missouri in the re- 
cent case of Bridges v. Stevens, 33 S. W. Rep. 
555, were divided by a vote of three to three 
on the question whether when a debtor, before 
the debt is barred, orally agrees, in considera- 
tion of the creditor’s forbearance to sue, to 
waive the defense of the statute of limitations, 
such defense can or cannot be_ interposed. 
Three of the judges of the court approve of 
and rely on the case of Shapley v. Abbott, 42 
N. Y. 443. It seems that in Missouri there is 
a statute requiring a new promise of acknowl- 
edgment, in order to remove the statutory bar, 
to be in writing. It will be remembered that 
in Shapley v. Abbott Judge Earl rendered the 
opinion, and said, “ That if he (the plaintiff) 
relied upon what the defendant then said as an 
agreement not to plead the statute, he would 
fail, if for no other reason, because there was 
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no consideration for the agreement.” It would 
really seem that a valid obligation moving from 
the debtor was lacking. Three of the Mis- 
souri judges in the case we have mentioned 
indicate that an agreement for forbearance by 
a creditor is usually an adequate valuable con- 
sideration. In the new transaction, however, 
the alleged consideration moving from the 
debtor is one that the policy of the law cannot 
recognize or countenance. The policy is a 


broad one that something in writing shall be 
necessary to forestall or remove the bar of the 


statute of limitations. ‘This is clearly pointed 
out by Judge Earl in the New York case in the 
sentence in which he says: “A party may, un- 
doubtedly, without trenching upon public 
policy, waive the defense of usury or of the 
statute of frauds or of the statute of limita- 
tions by omitting to set up the defense when 
sued. And he may waive his statute exemp- 
tion by turning out exempt property when the 
officer comes with the execution; but no case 
has occurred to me in which a party can, in 
advance, make a valid promise that a statute 
founded in public policy shall be inoperative.” 


The press seem to be greatly exercised about 
the so-called “knock-out” questions pro- 
pounded to witnesses as “‘ the intellectual test” 
in various cases in New York city. The ap- 
pellate division of the Supreme Court have 
recognized these questions by affirming the 
judgment of conviction in the McLaughlin 
case in which there were eight of these so- 
called “knock-out” questions propounded by 
the people. As a sample, one of the questions 
recently asked is as follows: “In order to 
justify an inference of legal guilt from circum- 
stantial evidence the exculpatory facts must be 
absolutely incompatible with the innocence of 
the accused. What does that convey to your 
mind ?” 

As is well known these questions are framed 
previous to the trial in accordance with the 
decisions of the appellate courts in similar 
cases. ‘They are all right and proper if used 
in moderation; but as a rule they are asked 
either to confuse the witness and gain time or 
to allow either side to prevent jurors from 
sitting in the case without using one of the 
challenges they prize so highly. This practice 








will doubtless continue and be used by promi- 
nent attorneys until it is brought into disrepute 
by the comments and criticisms of the public 
and the press. If the questions were used 
simply to obtain intelligent talesmen we would 
have no objections to offer; but it is apparent 
that the delays thus caused in litigation—especi- 
ally in criminal cases—will be such that the 
better class of citizens who would be intelli- 
gent jurors will be unable to afford the neces- 
sary time to attend court to hear these ques- 
tions asked others or to undergo answering 
them themselves. 


The laws for bicyclists have been somewhat 
amended during the last session of the 
Legislature in this State, and cyclists have cer- 
tainly received many benefits which, to say the 
least, they did not enjoy before. The first and 
most important change is made by chapter 333 
of the Laws of 1896, commonly known as the 
“Bicycle Baggage Law.” It is merely an 
amendment to the General Railroad Law 
(chap. 565 of 1890), and amends section 44, 
relating to baggage and baggage checks, by 
adding the following words : 

“ Bicycles are hereby declared to be and be 
deemed baggage for the purposes of this arti- 
cle and shall be transported as baggage for 
passengers by railroad corporations and subject 
to the same liabilities, and no such passenger 
shall be required to crate, cover or otherwise 
protect any such bicycle; provided, however, 
that a railroad corporation shall not be re- 
quired to transport, under the provisions of 
this act, more than one bicycle for a single 
person.” 

The next bill of importance which was en- 
acted is now chapter 304 of the Laws of 1896, 
amending the Penal Code, and is as follows : 

‘* Whoever, with intent to prevent the free 
use of a cycle thereon, shall throw, drop or 
place, in or upon any cycle path, avenue, 
street, sidewalk, alley, road, highway or public 
way or place, any glass, tacks, nails, pieces of 
metal, brier, thorn or other substance which 
might injure or puncture any tire used on a cy- 
cle, or which might wound, disable or injure 
any person using such cycle, shall be guilty of 
a misdemeanor, and on conviction be fined not 
less than five nor more than fifty dollars.” 
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The first law enacted this year for cyclists 
was a local law and as introduced applied only 
to Niagara county. It has become chapter 68 
of the laws of this year. It is the first of all 
the cycle path legislation. Other cycle path 
bills, notably those of Monroe and Oneida 
counties, have attracted more attention, and 
thus created the erroneous impression in vari- 
ous parts of the State that they were the first 
measures of the kind. But the law we have 
mentioned for Niagara county antedates all 
other legislation on this subject. Another bill, 
which, however, failed to become a law, was 
introduced by Senator Parsons, of Rochester, 
and was designed to outline in a State law the 
ordinances and regulations that may properly 
be enacted by cities towns and villages. At 
present there is a State law declaring that bicy- 
cles have the same rights as vehicles on all 
highways; but every city, town or village 
makes its own regulations and imposes its own 
penalties. The result is some very onerous 
local laws have been passed. The bill we 
have mentioned sought to remedy this by limit- 
ing this power to pass cycle ordinances, such 
as compelling all bicycles to have a light that 
can be seen a certain distance; to have a bell 
that can be heard the same distance; pro- 
hibiting riding on sidewalks, and permitting 
riding in certain places at specified times by 
issuing permits. The bill also provided that 
the penalty for the violation of any of these 
ordinances should not exceed five dollars in any 
part of the State. The proposed law, it will be 
seen, was most sweeping in its terms. While 
bicyclists should have all that is fair and rea- 
sonable, they certainly should not be accorded 
greater privileges that those which other citi- 
zens enjoy and exercise. 


We have written so much recently of arbitra- 
tion that we fear to trespass too much on this 
subject, yet the recent decision of Bishop 
Potter, of New York, in the dispute between 
the lithographers and their employers is one 
which is too important to pass by. It involves 
a new and interesting question— in fact the 
first one we know of — where a person has 
determined a question which ordinarily can 
only be properly determined by the laws of 
supply and demand. The questions submitted 
to the bishop did not concern the interpretation 





of a contract which is within the range of 
reasonable arbitration, The whole and sole 
difference was between buyer and seller as to a 
matter of price, and we see no way in which 
we can take the bishop’s decision except as 
prompted by “the highest conscience as to 
which of the opposite benefits makes for the 
social good.” The decision is incongruous in 
many ways. It decides a question which 
ought to be determined by the laws of supply 
and demand according to sentiment, and any 
value of the decision can only be apparent 
after years of trial and experiment. It was 
not a question of business judgment. 
simply a decision of conscience. The 
were that the employes of the associated litho- 
graphers struck because their demands, which 
related directly or indirectly to wages, were re- 
fused; but they returned to work with the 
understanding that the differences should be 
settled by arbitration. This was pleasing to 
the ear and undoubtedly tickled the fancies. 
But it was, so far as both sides were concerned, 
the submission of a question which only the 
recognized laws of nature could determine. 
The foolishness of the proceeding was demon- 
strated by the fact that the arbitrators con- 
sisted of three men from each side, and it was 
ludicrous to read that both sides should abide 
by the decision. This was the only thing 
which they did not do, for, as the arbitrators 
disagreed, the strike should have been declared 
on at once. This was, however, not the case, 
as the employes remained at work and the mat- 
ter was turned over to Bishop Potter because 
he was amply qualified to act as an arbitrator 
in any case where arbitration was possible. 
To this point everybody failed to see that 
this was not a case to arbitrate, but still they 
continued their queer proceedings. 

It was evident that the employes had a right 
to charge what they pleased for their labor and 
the employers were at liberty to accept or re- 
ject the terms. The difference between the 
parties was not as to a contract which was 
already made, and which might be construed 
by its terms one way or another, but was sim- 
ply as to what price should be paid to the men 
under the agreement which was not executed. 
Hence it is easy to see that there was no other 
way for Bishop Potter to decide the question 


It was 


facts 





than as a matter of conscience, and, therefore, 
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neither side has any reason for complaint with 
the decision rendered. It was not to be con- 
sidered in the light of a business proposition 
for it lacked the characteristics of a business 
proposition. 
right 


There was no question of legal 
involved. Each side could do as it 
choose and the decision could only be deter- 
mined with an absolute disregard to the law of 
supply and demand. ‘The decision of Bishop 
Potter is, of course, only criticisable on the 
ground that it takes away the personal liberty 
of the lithographers to make their terms in 
buying and selling. It raises the interesting 
question as to whether personal liberty is more 
valuable and more conducive to social good 
than the amount of wages paid the litho- 
Are we to understand that the de- 
cision means that men are to give up their 
right to barter and sell and are hereafter to 
buy according to the decision of some indi- 
vidual. Are 
this decision is a precedent for determining the 
amount of wages which any person shall re- 


graphers. 


we to further understand that 


ceive and the prices for the services which the 
employer must pay? The result of this deci- 
sion will be harmless if it is not used as a 
precedent for similar cases and if it is remem- 
bered in the future that all questions are not 
susceptible of arbitration. 


we commented in these 
columns on the trial of the Rev. S. R. Fuller, 
whose marriage after a divorce from his first 
in violation of the 
The final deter- 
mination in this matter was left to Bishop Law- 
rence of Massachusetts, and sentence was pro- 
nounced on May 13th at St. Paul’s church in 
Boston. 


Some time since 


wife has been decreed 
canonical laws of the church. 


The ceremony was simple, but it was 
It will be 
remembered that the trial of Dr. Fuller occurred 


without precedent in this country. 


some time ago before a council of the pastors 
called together for that purpose. They heard 
the evidence and made recommendations. It 
only remained for the bishop of the diocese to 
affirm or set aside their verdict. If he ap- 
proved it still remained for him to pass sentence, 
as he did at the time and place mentioned. 
The bishop reviewed the evidence and circum- 
stances of the presentment and trial and then 
pronounced sentence suspending Dr. Fuller 
from all functions of the ministry for a period 





of two years, adding that if after the expiration 
of that time Dr. Fuller should exercise the 
functions of the ministry, and if it had not 
been shown that his first wife had been guilty 
of adultery, that he, the bishop, would consider 
his conduct unbecoming a minister of the 
church. It seems that Section 1, Canon 2, 
Title 2, of the constitution provides that “ con- 
duct unbecoming a minister” is an offence for 
which a clergyman may be tried and punished, 
and thus it appears that after two years the 
whole matter may again be opened, and that 
Dr. Fuller will again be punished for the same 
offense because he resumes the duties of a 
minister. 

Mr. Fuller was formerly rector of a church 
in Buffalo, where he lived for a number of 
years with his first wife, and where she with 
her two sons lives still. 

In 1891 he became rector of St. Paul’s, 
Malden, which position he now holds. 

For some time previous to his coming to 
Massachusetts he and his wife had been sepa- 
rated. 

In 1893, in a Massachusetts court, he brought 
suit against his wife for divorce on the ground 
of desertion, and obtained it, the decree becom- 
ing absolute in 1894. 

In August last Mr. Fuller was married in 
Trinity church, Boston, to Miss Lucy Derby of 
that city, a prominent member of Trinity 
Parish, the Rev. C. W. Duffield, rector of St. 
Luke’s chuach, Allston, being the legally of- - 
ficiating clergyman under the laws of the Com- 
monwealth, and the Right Rev. H. M. 
Thompson, D. D., bishop of Mississippi assist- 
ing. 

This second marriage was entirely legal under 
the laws of Massachusetts, but Mr. Fuller, 
being a clergyman of the Protestant Episcopal 
Church, and Miss Derby a communicant of the 
same, another question at once arose for con- 
sideration, namely, whether a second marriage 
contracted under such conditions was lawful 
according to the discipline of that church ? 

The cannon applying is: — 

No minister, knowingly after due inquiry, 
shall solemnize the marriage of any person who 
has a divorced husband or wife still living, if 
such husband or wife has been put away for 
any cause arising after marriage; but this 
Canon shall not be held to apply to the inno- 
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cent,party,in a divorce for the cause of adultery, 
or to parties once divorced seeking to be united 
again. 

The difficulty of the case was complicated 
by the fact that it is known to be claimed by 
many canonists, including some eminent bish- 
ops, that a bishop has a right to go behind the 
decree of divorce issued by a civil court, and 
if he is satisfied from an independant inquiry 
that the ground on which that decree was issued 
was only nominal, and that graver causes, even 
the gravest, exist for that divorce, he can then 
in the exercise of his episcopal authority license 
the re-marriage of the innocent party to the 
divorce. But a marriage of either party to a 
divorce under these conditions would of course 
set upon the other party the church’s brand of 
guilt. 

We appreciate how trying it has been for Dr. 
Fuller to be thus sentenced; we can also see 
how people admire and support him for his 
stand in not accusing his wife of unfaithful- 
ness. It is to be hoped that this decision of 
Bishop Lawrence is a precedent that if a law, no 
matter of what kind, is to be of any service 


it must be enforced according to the spirit 
which promoted its enactment. 


It is well for the lawyer to turn, sometimes, 
from his Blackstone and Kent, to light and 
charming verse. It is also appropriate to re- 
member that causes of action will arise from 
all sorts of circumstances and from every 
phase and variety of life. Is not this sufficient 
to introduce this little squib caught from a 
contemporary, and to explain these words? 


We played at love — 
A maid and I— 
Beneath the azure summer sky. 
To win her heart I thought I’d try — 
We played at love. 


We played at love — 
A maid and I — 
She took me up, I passed it by. 
A lawsuit now I fear is nigh — 
We played at love. 


A short article from the Zaw Times on “Sale 
by Sample,” is valuable, and we give it here- 
with. 

Considerable discussion is at the present 
time going on in the drug trade on the question 
how far a purchaser of an article by sample 
should be bound by his bargain where the bulk 





corresponds to the sample, but both bulk and 
sample prove to be adulterated. Several dis- 
putes have arisen which have been referred to 
arbitration, and in some cases the decision of 
the arbitrator has been against the buyer. 
Since the law on the subject of sales by sample 
has been codified by the Sale of Goods Act, 
1893, we are not aware of any reported decision 
on this point, but the sections of the Act deal- 
ing with it seem clear enough. Sec. 13 says 
that in case of a sale by sample as well as by 
description it is not sufficient that the bulk of 
the goods correspond with the sample if the 
goods do not also correspond with the descrip- 
tion. By sec. 15 (2) (c) in case of a contract 
for sale by sample there is an implied condition 
that the goods shall be free from any defect ren- 
dering them unmerchantable which would not 
be apparent on reasonable examination of the 
sample. The difficulty, if any, of applying the 
latter of these sections lies in the concluding 
words. What examination of a sample is suffi- 
cient to exclude the purchaser from afterwards 
objecting that the adulteration was not apparent 
on inspection? It is pointed out that it would 
be a hardship if purchasers were obliged to 
subject every sample to the minute examination 
necessary to ensure an article being of the 
purity and kind required. Many drugs can be 
adulterated in such a way—e. g., balsam of 
copaiba with castor oil—that the admixture 
would not necessarily be detected by the ordi- 
nary use of the senses. But this difficulty is 
really met by sect. 13; at any rate, where the 
buyer does not buy merely from inspection of 
sample, but also by description. If he contracts 
to buy a particular drug, then, even though he 
inspect the sample, he is not bound if the bulk 
does not correspond as well with the descrip- 
tion as with the sample. 

But where he buys solely from sample, it is 
suggested that he should have a sort of con- 
structive notice that it is a common practice to 
sophisticate certain drugs, and that, in inspect- 
ing samples of such, he should look out for and 
apply tests for the discovery of the expected 
adulteration. If, however, adulteration is not 
to be suspected in the ordinary course of deal- 
ing in an article, the purchaser is to be pro- 
tected if the adulteration is not detected by 
elementary examination. It does not seem to 
us that this is a satisfactory criterion to set up, 








THE ALBANY LAW JOURNAL. 


327 

















and the evil referred to is really met by the sec- 
tions of the act dealing with this subject. A 
purchaser can protect himself by contracting 
that a certain article shall be supplied to him, 
and neither inspection of bulk nor use of 
sample absolutely exclude an inquiry whether 
the thing supplied was otherwise in accordance 
with the contract. This is not new law, but 
was settled by a long line of cases which were 
reviewed in a singularly lucid judgment of Mr. 
Justice Willes in Mody vy. Gregson (19 L. T. 
Rep. 458). The office of a sample was also 
explained by Lord Macnaghten in Drummond 
v. Van Ingen (57 L. T. Rep. 1; 12 App. Cas. 
284), where he said that asample “cannot be 
treated as saying more than such a sample 
would tell a merchant of the class to which the 
buyer belongs, using due care and diligence, 
and appealing to it in the ordinary way, and 
with the knowledge possessed by merchants of 
that class at the time. No doubt the sample 
might be made to say a great deal more. 
Pulled to pieces and examined by unusual tests 
which curiosity or suspicion might suggest, it 
would doubtless reveal every secret of its con- 
struction. But that is not the way in which 
business is done in this country. Some confi- 
dence there must be between merchant and 
manufacturer. 

Adulteration of all articles of commerce is 
unfortunately so prevalent that the principles 
governing the legal relations, under such cir- 
cumstances, of buyer and seller cannot be too 
widely known. 


One of the most praiseworthy amendments 
to the code of civil procedure enacted by the 
legislature of 1896 is the one to section 191, 
which deals with appeals to the Court of Ap- 
peals, constituting chapter 559 of the laws of 
1896, and which went into effect may rath, 
The provision which is added and which re- 
stricts appeals to the court of last resort is as 
follows: 

No appeal shall be taken to said court from 
a judgment of affirmance hereafter rendered 
in an action to recover damages for a personal 
injury, or to recover damages for injuries re- 
sulting in death, or in an action to set aside a 
judgment, sale, transfer, conveyance, assign- 
ment or written instrument as in fraud of the 
rights of creditors, when the decision of the 








appellate division of the Supreme Court is 


unanimous, unless such appellate division shall 
certify that in its opinion a question of law is 
involved which ought to be reviewed by the 
Court of Appeals, or unless in case of its re- 
fusal to so certify, an appeal is allowed by a 
judge of the Court of Appeals. 


In New York recently there was made the 
first formal complaint under chapter 366 of 
the Laws of 1896, which makes it a misde- 
meanor for any one not entitled to do so to 
wear the badge of a secret society or order of 
ten years standing in this State. Mr. Osgood 
Smith, re-enforced by Commodore Eldridge 
T. Gerry, appeared before Magistrate Mott 
against a colored caterer named George N. 
Quarles. The charge was that Quarles was 
unlawfully wearing the pin of the Chi Psi col- 
lege fraternity, the pin having been given him 
by someone. 

Mr. Smith, the complainant, disclaimed any 
desire to punish Quarles, but said that he 
wished to compel him to cease wearing the 
badge. He had had occasion to go to Daly’s 
theater, where he saw Quarles in the ante-room 
wearing conspicuously on his coat the Chi Psi 
badge. He asked Quarles if he was a mem- 
ber of the fraternity, to which the latter re- 
joined that that was his business. 

The magistrate instructed Quarles to appear 
in court with the pin, warning him that unless 
he did so he would be punished to the full ex- 
tent of the law. The incident, as well as the 
law itself, will undoubtedly be watched with 
interest by members of the many secret socie- 
ties and fraternities in the State. 

snpmateasivijertinimaes 


THE REFORMED PROCEDURE -ITS AD- 
VANTAGES AND ITS LIMITATIONS, 


An AppRESS BEFORE THE MicHiIGAN Bar ASSOCIATION BY 
J. Newron Fiero. 


“The legitimate end of every administration of law is do 
justice with the least possible delay and expense.”— Davip 
Dopey Fre.p. 

N a recent treatise on early English law attention 

is called to the fact that ‘‘in every civilized 
community we expect to find courts open where 
magistrates appointed in a regular course by the 
supreme authority administer laws of which the 
State compels the observance.” This is coupled 
with the statement ‘‘not only may the citizen use 
the means of redress thus provided, but he must use 
no others.” 
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The establishment of tribunals for the enforce- 
ment of rights and redress of grievances is thus 
recognized as the first step in the administration of 
justice. In addition to the organization of the 
courts and the conferring upon them of jurisdiction 
to enforce the substantive law, there must neces- 
sarily be devised a system under and through which 
such powers and duties may be most effectively ex- 
ercised, and which shall provide for an orderly and 
regular method of administering the law through- 
out the different stages of legal proceedings. 

This involves, first, the selection of the proper 
tribunals and issue and service of process for bring- 
ing proper parties before the court; second, a state- 
ment of the claim or demand and the defense 
thereto, so as to give full notice to the opposing 
party and to the court of the questions in contro- 
versy; third, the submission of competent evidence 
relative to the facts in controversy, to the tribunal 
charged with the decision of the law and the facts; 
fourth, the embodying of such determination in 
proper form and its enforcement if need be by the 
physical power of the State; fifth, as a supplement 
to these, a method for reviewing the action of the 
court of original jurisdiction by an appellate tribu- 
nal. Thus there must be fixed rules and practise 
relative to process, pleading, trial, judgment and 
appeal, together with regulations relative to all 
subordinate and interlocutory matters arising in the 
course of a litigatien. 

This constitutes what is designated as the “ For- 
mulary System ” to distinguish it from the law gov- 
erning abstract rights, or as the law of ‘‘ Remedial 
Justice,” to indicate that it relates to the remedy 
granted by the courts, and not to the rules govern- 
ing the right to the remedy; while it sometimes re- 
ceives the somewhat inappropriate and meaningless 
title of ‘‘Adjective Law ” to distinguish it from the 
so-called Substantive Law, or is termed the law 
relating to “ Practice,” as opposed to the legal rules 
to be applied to the determination of the merits of 
a controversy. 

An eminent authority describes procedure to be 
‘‘a means to anend. The end is, or ought to be, 
the execution of the commands issued, the fulfill- 
ment of the predictions, the enactment of the en- 
gagements taken by the substantive law.” 

Procedure has been judicially detined in the 
Queen’s Bench to include the methods by which a 
legal right is enforced, as distinguished from the 
law which governs or defines the right which the 
court is to enforce, the machinery as distinguished 
from the product. While a recent eminent legal 
author defines procedure as comprising rules for se- 
lecting the court having jurisdiction of the person 
and subject-matter, the appropriate steps leading to 
and resulting in a judicial determination of the 





rights of parties and the enforcement of that deter- 
mination on behalf of the successful party to the 
litigation. Remedial law, therefore, in its broadest 
sense, includes all proceedings in civil matters from 
the beginning to the end. 

Upon this subject Professor Amos observes: 
‘*There is no part of the law on which the success 
of the whole legal system more obviously depends 
than on that part which is concerned with the ad- 
ministration of justice or, in the largest sense of the 
expression, the law of procedure.” 

The tendency of legal procedure everywhere iu 
the earlier stages of its development, has been defi- 
nitely and determinately in the direction of artificial 
and arbitrary rules. Professor Pomeroy remarks: 
‘Tt seemed to be the controlling notion in the 
minds of men to preserve the shell, the outside husk, 
with scrupulous care, while the kernel was removed 
or replaced by fruit of another kind;” and adds 
that thereafter procedure passes through what he 
terms three successive stages: 

First—The use of fictitious forms by the court to 
meet some new occasion, thus evading the existing 
arbitrary rules‘and preserving the appearance of 
retaining them. 

Second —The introduction of equitable ideas, 
methods of procedure and tribunals under which 
the courts avowedly abandoned the ancient arbi- 
trary methods and maxims by means of judicial 
legislation. 

Third—Direct positive legislation, the Legisla- 
ture consciously acting upon the law of procedure 
and affecting changes in it in accordance with some 
pre-conceived plan. 

The modern development of this subject is well 
illustrated by a comment upon the distinction be- 
tween medieval and modern procedure. ‘In the 
middle ages one could discourse at great length 
about the mode in which this or that action was to 
be defined, but little about actions in general. We 
say much of actions in general but little of what is 
peculiar to the procedure in any particular action, 
hence if the rules of procedure now take a far more 
general shape than in the past, it is because we are 
persuaded no rules can be special enough to do 
good justice in euch particular case. It is because 
we know this that we have recourse to exceedingly 
general rules tempered by judicial discretion.” 


Common Law PRACTICE. 

The common law practice as it existed a century 
ago, affords a most excellent illustration of the 
view just suggested, abounding in technical forms 
at the outset, its rules with reference to parties, 
pleadings, trial and judgments became more and 
more arbitrary and artificial, and it revelled in 
subtle distinctions which arose and were elevated 
above and regarded as more improtant than the 
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substance of the controversy. A departure from 
these rules was fatal to the suitor regardless of the 
subject-matter of the litigation. Lord Coleridge 
once said that the science of system was deemed of 
more importance than the subtance of right, and 
Judge Dillon pertinently remarks, “The client’s 
case oft-times depended more upon the skill and in- 
genuity of his counsel than upon the justice of the 
cause.” 

It is a mistake to suppose that the common law 
practice was the result of careful, scientific exami- 
nation and analysis, and that it was adopted full- 
fledged by the courts as the most convenient and 
best method for accomplishing the ends in view. 

On the other hand, it was entirely a growth by 
way of evolution from ancient methods, passing 
through successive stages which we have suggested, 
and coming to its present condition by the survival 
of the fittest, an evolution which is still in progress 
and very far from completion. This is illustrated 
by the invention and adoption of the practice of 
delaying actions in courts of law to enable a resort 
to equity through a bill of discovery, for such evi- 
dence as might be deemed necessary and desirable, 
but which could not be obtained in the common 
law courts by reason of the stringent rules against 
examination of parties as witnesses. In fact the 
whole growth of equity jurisprudence abundantly 
illustrates the fact that the entire system of com- 
mon law in its broadest sense, including law and 
equity, both as to the substantive law and as to the 
practice on both sides of Westminster Hall, em- 
bracing the chancery and common law courts, has 
been of gradual growth and development. 

I need not weary you with the details as to the 
annoyances, difficulties and dangers surrounding 
the common law practice as it existed previous to 
the adoption of the English rules in 1834, nor call 
your attention to the danger when one found him- 
self in a court of equity when he should have re- 
sorted to a court of law, or the contrary, or to the 
difficulties of special pleading and stringency of 
the rules by which it was governed, nor even to the 
fact that between thirty and forty different kinds 
of process existed up to a recent date under the 
common law practice, and that a mistake as to the 
proper writ to be used was fatal to the action. 

The beauties of special pleading, the intri- 
cacies of the declaration, the plea, the repli- 
cation, the rejoinder, the sur-rejoinder, the rebutter 
and the sur-rebutter, are better known to you all as 
pleadings peculiar tothe common law than they can 
possibly be to me, having only obtained the plea- 
sure of their acquaintance in a theoretical and 
somewhat perfunctory manner ; and the conveni- 
ences and inconveniences of the pleading to the 


jurisdiction, in abatement and in bar, before ar- 





riving at the merits, are thoroughly familiar to 
every practitioner. 

It was said as early as the days of Sir Matthew 
Hale, in his quaint language, ‘‘ The science of plead- 
ing has departed from its primitive simplicity, of 
which the length of the pleading, the many and un- 
necessary repetitions, the many miscarriages of 
causes on small and trivial niceties in pleading, 
have too much witnessed.” 

But perhaps no portion of the old form of judi- 
cial procedure in England was more fraught with 
injustice to suitors than the now abrogated doctrine 
of variance, of which it is said Lord Ellenborough 
gravely doubted whether an ‘‘s” too much at the 
end of a word constituted a fatal variance, and it is 
gravely held in Bailey on Bills that the omission of 
the some letter from an abbréviation was not fatal. 
RIsE AND GROWTH OF THE REFORMED PROCEDURE. 


Judge Dillon in Jurisprudence of England and 
America, thus aptly describes the condition of 
affairs in both countries in the early part of this 
century: ‘*The common law in its substance and 
procedure was everywhere and by everybody re- 
garded with veneration and superstition to the 
verge of idolatry. It was declared and believed to 
be the perfection of reason. Lord Eldon in the 
Court of Chancery, with its suitoricide details, 
pressed heavily on mankined. It was on this 
system that Bentham, when he was under thirty 
years of age, solitary and alone, commenced the 
attack which he incessantly continued until his death 
in 1832, at the age of eighty-four.” 

Bentham found, as he says, procedure to consist 
of ‘*a fathomless and boundless chaos made up of 
fiction, tautology, technicality and inconsistency,” 
and for over fifty years apparently, in season and 
out of season, by pamphlets, addresses, essays, 
volumes, in every method by which he could reach 
the public ear, he devoted himself to the work of 
reforming both the substantive law of England and 
its method of procedure. 

The discussion of the subject by Bentham un- 
doubtedly aroused Lord Brougham to the import- 
ance of the subject, and resulted in 1828 in his 
motion for a commission to inquire into the defects 
occasioned by time and otherwise under the laws of 
the realm, and the means necessary for reducing the 
same, since he says: “The age of law reform and 
the age of Jeremy Bentham are one and the same. 
No one before him had ever seriously thought to 
expose the defects of our English system of juris- 
prudence.” 

Three years laterthe ablest English judges, acting 
as a commission to inquire into the practice and 
proceedings of the Superior Courts of common law, 
practically decided that no improvement was possi- 
ble. This was, however, speedily followed by a 
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thorough revision of the rules regulating practice, 
eliminating many of the meaningless forms and 
much simplifying the common-law methods of pro- 
cedure. 

A little later, in Massachusetts, a commission at 
the head of which was Judge Story, consisting of 
Metcalf, Greenleaf, Forbes and Cushing, deemed it 
inadvisable to make any important changes in the 
methods of procedure, although they recommended 
the reduction to a more simple form of some of its 
cumbrous and inconvenient appendages. This may 
perhaps be deemed to be the germ from which grew 
the Massachusetts Practice Act. 

In the meantime Austin, a pupil of Bentham, was 
pushing the work of reform in England, and his 
masterly treatise on Jurisprudence ranks with the 
works of his master; but the credit of the prepara- 
tion of a method of procedure simple and effica- 
cious, involving a wide departure iu its essential 
features from the common-law methods, and weld- 
ing together of the practice in law and equity, and 
the putting it in operation was reserved to an 
American citizen. 

The adoption of the first Code of Civil Procedure 
was the result of the persistent agitation of the 
subject, commenced by David Dudley Field as early 
as 1842, and was continued in the constitutional 
convention of New York in 1846, and resulted in 
the appointment of a commission of which he was 
at the head, to provide for the abolition of the old 
forms of action and pleadings in cases at common 
law, for a uniform course of procedure in all cases 
whether of legal or equitable cognizance, and for 
the abandonment in every form of proceedings not 
necessary to ascertain or preserve the rights of the 
parties. 

DISTINCTIVE FEATURES OF THE REFORMED PRO- 
CEDURE. 





The code adopted in New York in 1848, had, in | 
the language of its author and draftsman, for ‘its 
essential features the demolition of the forms of | 
action, the abolition in that respect of the dis- | 
tinction between actions at law and suits in equity, 
and the substitution of one form of action for the 
enforcement of private rights, and the redress and 
prevention of private wrongs, in which action 
should be determined all the rights of the parties, 
legal and equitable, with respect of the subjects in 
litigation.” This is the most thorough, complete 
and authoritative definition of the purpose and ob- 
ject of code procedure, and accurately defines what 
has been aptly termed by a leading writer on this 
subject, the reformed procedure, which gives its 
title to this paper. It was conceded by English law 
reformers as early as 1851 to be a long step in 
advance and to be “ A simple, single and intelligible 





judicial system.” 


Aside from its distinctive features, as contained 
in the definition given by its author, the ‘Civil 
Action” which the reformed procedure has created 
and introduced, is the instrument for the trial of 
judicial controversies between private suitors, and 
for the pursuit of judicial remedies. It is the same 
in conception, in form and in substance, possesses 
the same characteristics aud affinities, and is gov- 
erned by the same elementary rules, and embodying 
the same organic principles in all kinds of actions, 
It abolishes the definitions between actions at law 
and suits in equity, adopts the equitable instead of 
the legal theory of parties, revolutionizes the gen- 
eral principles of pleading, authorizes the union of 
different causes of action in the same complaint, al- 
lows so many separate answers as the defendants 
may see fit to allege not inconsistent with each 
other, provides for a determination of all controver- 
sies between the parties, by authorizing the defend- 
ant to set up by way of counterclaim any legal or 
equitable defense, and thus obtain any affirmative 
relief to which he may be entitled, and for such a 
judgment as may be required by the facts proven 
without reference to the form of the action, whether 
it be what was formerly denominated an action at 
law or a suit in chancery. 

The characteristics of this method of procedure 
concern the process by which the action is begun, 
the pleadings by which the issue is framed, the 
manner in which trials of causes shall be conducted 
and the authority to grant the proper relief by way 
of judgment or decree, as well as a simple and 
speedy method of review. 

A summons, simple in form, requiring the defend- 
ant to appear and answer, or suffer default, replaces 
the numerous writs of the former practice. A clear 
and concise statement of the facts constituting the 
cause of action is substituted for the technical rules 
under which an issue was formerly framed, relieving 
the pleadings from unnecessary formality and mean- 
ingless fictions by assimilating them to the bill and 
answer in equity procedure, but relieved from the 
useless verbiage and endless repetitions for which 
pleadings in chancery had become proverbial. The 
examination of witnesses in all cases is had before 
the court and the rules of evidence in courts of 
law are applied to causes of equitable cognizance, 
and the taking of depositions in chancery abolished. 

The court is authorized to grant a judgment such 
as may be required by the facts alleged and proven, 
adjusting the entire controversy by a decree fixing 
and determining the rights of all the parties and 
providing for their enforcement. 

Still further, a simple and efficacious remedy by 
an appeal takes the place of the writ of error and 
certiorari of the common law practice. 

The entire practice was necessarily changed by 
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these innovations, but in no respect was a greater 
step taken towards the orderly and proper adminis- 
tration of justice than by the liberal allowance of 
amendments at all stages of the proceeding, in fur- 
therance of the rights of parties, and it may be as- 
serted that in nowise has the modern or reformed 
procedure been more beneficial in its influence than 
through its liberality by way of granting amend- 
ments, since those jurisdictions which have been 
most unwilling to accept the rules of code pleading 
and practice in general, have, from time to time, 
thoroughly assimilated their practice to that first 
generally adopted under the Code, by the liberal 
allowance of amendments to pleadings, papers and 
proceedings. 

But there is another side to the question which 
must not be overlooked or ignored. While the 
many advantages which have resulted from the 
adoption of codes of procedure must be recognized 
and hearty assent given to the language of Chief 
Justice Chase that ‘‘they have proved a treasure 
of suggestions to which many States are indebted 
for useful legislation,” and while it must be ad- 
mitted that, in his attack upon time-honored cus- 
toms and precedents, Bentham created what has 
been termed ‘‘an armory for legal reformers,” it 
must nevertheless be conceded that serious objec- 
tions exist to code practice under the rules as for- 
mulated and carried on in most, if not all, of the 
States where it has been adopted. 

Foremost among the adverse criticisms upon the 
system is the almost inevitable tendency to the very 
difficuity which is sought by this method of pro- 
cedure to be avoided, that is, unnecessary verbiage, 
diffuse statement, loose and inaccurate expression, 
unsystematic, unscientific and illogical arrange- 
ment. 

“Tt is not comprehensive which a code must be, 
it is minute which a code should not be. It under- 
takes to provide for every case by an enumeration 
of particulars, while a code makes provision for 
the same thing in general enactments.” 

In most of the States this difficulty has been 
avoided, largely so in those which have adopted the 
so-called practice acts, which, under whatever 
name, are practically reformed procedure in that 
they depart more or less widely from the common- 
law methods. 


The practice acts of Maine, Massa- 
chusetts and Connecticut are to a very great extent 
free from this criticism, and embody in a clear and 
concise manner the rules and regulations necessary 
to orderly and convenient practice. 

The criticism with reference to minuteness of de- 


tail and lack of clear and condensed statement can- 
not be applied in its full force to the Kansas Code 
and the Code of Iowa, containing less than one- 
third of the 3,356 sections of the Code of New 





York. In this respect the New York Code is to be 
most severely criticized. 

It must, however, be borne in mind that the 
Code now in operation in New York, is not the 
original Field Code, and in very many respects 
does not bear the slightest resemblance to its 
predecessor. The unfortunate situation in New 
York arises from the fact that about 1870 an act 
was passed authorizing the ,appointment of com- 
missioners to revise the statutes of the State. The 
purpose and intent of this bill was to obtain a 
collation of the General Statutes which were 
enacted in 1828 under the title of the Revised 
Statutes, and which for more than forty years had 
been allowed to stand without revision. Instead, 
however, of entering upon the performance of the 
work designated, the commissioners took upon 
themselves a revision of the Code of 1848, which 
had been in use for a little over twenty years and 
contained only 472 sections. The original Code 
was the work of a master. The so-called Throop 
Code rejected many of its valuable features, imposed 
upon it a mass of irrelevant matter and impressed 
it with a literary style beneath criticism. The re- 
sult of the unwarrantable interference on the part 
of the incompetent persons who undertook this 
work is shown in the inordinate bulk as well as in 
its diffuse style and loose methods of construction, 
It is true the Field Code did not cover all that is 
desirable“or necessary in an act regulating practice, 
since it gave but little space to the organization of 
the courts and made no provision relative to special 
actions or proceedings, but it is quite clear that 
the organization of the courts, their powers and 
duties, should be provided for in a separate act, 
while the provisions for special actions and pro- 
ceedings should be reduced to a very much smaller 
bulk than that of the present New York Code. 
Even with these additions, a code of procedure 
could be brought within the compass of less than 
one-half the number of sections and within one- 
quarter the bulk of the present volume. That this 
is practicable, is evinced by the existence of two 
reports made upon the subject by the first Code 
commission, one in 1850 containing 1,884 sections, 
another in 1853, more condensed and containing 
1,740 sections, a little more than half the number 
contained in the present Code and regulating sub- 
stantially all the matters contained in it, together 
with mechanic’s liens and matters relating to evi- 
dence, not contained in the present act. No action 
was ever taken upon this report. The report of the 
Throop commission and its adoption was bitterly 
opposed by Mr. Field, who predicted its inefficiency , 
denounced it as an example of what a code ought 
not to contain and expressed his confident belief 
that within less than twenty years it would prove 
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so inadequate and inefficient as to cause its repeal. 
He moreover insisted that it violated the funda- 
mental principles upon which a code was based, 
and that its tendency would be to injure the pro- 
gress of the reformed procedure and retard the 
advancement of the modes of practice put into 
effect by the original Code drafted by him. In 
view of the factsthe New York Code is, therefore, 
no argument against codes or codification, but sim- 
ply an illustration of the ability of incompetent 
men unfamiliar with a subject to do worse than 
worthless work and secure its adoption through 
personal solicitation and political pressure. 

It is not only of inordinate bulk, but has a com- 
plicated and vicious style of phraseology. More- 
over, it has not only attempted to lay down rules 
of procedure, but has in very many instances in- 
jected matters of substantive law, such as pro- 
visions authorizing actions for slander and libel in 
certain cases, while Lord Campbell’s act, giving 
the right to the next of kin of a deceased person to 
recover for the death of a person caused by negli- 
gence of another, has been taken from its appro- 
priate place in the statutes, thus violating the 
fundamental principles on which a Code of pro- 
cedure should be based. 

The want of systematic arrangement, which | 
have criticised, is apparent in many instances, nota- 
bly in those relating to foreclosure of mortgages. 
The first section relating to that subject provides 
for the contents of the final judgment, and the act 
then proceeds to regulate the methods to be adopted 
in that class of actions, prescribing among other 
things who may be parties and what must be stated 
in the complaint. Like criticism may be made 
with reference to the provisions under ejectment 
where a like rule as to contents of judgment is con- 
tained in the first two sections, supplemented by 
another in the last section treating of the subject. 
These are but illustrations of its lack of symmetry 
and arrangement. 

I take the liberty of using these illustrations 
from the New York Code for three 
First, I am necessarily more familiar with its de- 
tails than I can possibly be with regard to any 
other statute regulating proceedure; second, since 
I feel at liberty to criticise the methods of pro- 
cedure of my own State where I should, under the 
same circumstances, feel some delicacy in com- 
menting upon the statutes of other jurisdictions; 
and third, and perhaps most important, that it 
seems to be the best example of a thoroughly 
vicious piece of work foisted upon a long suffering 
profession under the guise of improvement and re- 
vision, which it would be possible to frame, by the 
most thoroughly incompetent persons who could be 
selected from the legal profession between Maine and 
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Alaska. It is cited by the opponents of the re- 
formed procedure as a bright and shining example 
of what is to be avoided, and if it is a fair illustra- 
tion of the reformed procedure, it must be ad- 
mitted that it is a most serious and formidable 
argument against the adoption of Code practice. It 
must not be forgotten that it was bitterly opposed 
by Mr. Field, who predicted its inefficiency and de- 
nounced it as an ‘‘example of what a Code ought 
not to be.” 

The increased bulk is owing to two causes — one, 
the attempt to define the rights of parties and the 
powers and duties of the courts with great particu- 
larity, so as to cover every possible exigency which 
may arise in litigation. This is, of course, impossible 
and violates the fundamental principles on which a 
code of procedure should be based, since it is impos- 
sible to foresee all the conditions which may arise in 
practice and provide for them. In attempting so to 
do, many matters of vital importance must be over- 
looked and left without proper provisions causing 
much embarrassment. To this cause must be at- 
tributed many of the amendments to the code to 
meet individual cases, since in very many instances 
no remedy is provided where one ought certainly to 
be allowed and where no difficulty could arise un- 
der a broad and liberal system of practice. 

By reason of its departure from the simplicity of 
the original Field code, it is to be deprecated and 
avoided by all persons interested in the reform of 
legal procedure. I have heretofore criticised it as 
a long step backward in that direction, and I have 
no hesitation in saying that it has worked greater 
injury to the cause of law reform in this country 
than all other circumstances combined. It 
trates fully and clearly as it now stands the dis- 
advantages and defects of a code of Procedure. 

The reformed procedure is open to still another 
very serious objection. It is necessarily brought 
about by legislative action. It is impossible in any 
jurisdiction to obtain concerted action by the 
courts to such an extent as at once to entirely revo- 
lutionize the practice and institute an entirely new 
method of procedure, hence recourse has always 
necessarily been had to the Legislature for that 
purpose, resulting in the adoption of a complete set 
of rules, frequently without full and careful con- 
sideration by the courts or the bar. 


illus- 


In this train has followed a serious evil, that is 
the tendency which has ripened into a disease to- 
ward amendment and ‘‘Code tinkering.” The 
State of New York again furnishes a shining ex- 
ample. In an address delivered before the New 
York State Bar Asssociation in 1893 by my distin- 
guished and accomplished friend Justice Alton B. 
Parker, of the Supreme Court, entitled ‘“‘A Phase 
of Law Reform,” he calls attention to the fact that 
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the number of amendments to the Code of Civil 
Procedure since its enactment in 1848 up to that date 
numbered 836; that prior to 1883 those amendments 
averaged 18 every year, and since that date 27 each 
year. In tracing the matter since that time I find 
that aside from over 100 amendments made in 1895 
by reason of the enactment of the new Constitu- 
tion, most of which were formal, 47 amendments 
were made in 1895, 45 in 1894, and 118 in 1893, 
giving an average for the three years, beginning 
with ’93, of 70 per year. This year’s crop has not 
yet been garnered, by reason of the fact that there 
remains at this time in the hands of the Governor, 
anong the bills not acted upon, 27 such amend- 
ments. As over 400 bills have become laws up to 
this time, it may fairly be assumed that the average 
for the last three years has been fairly kept up. 

That the amendments made by legislative action 
are not alway concise and in every way commendable 
specimens of law making, is evident from a recent 
section of the New York Code, so amended within 
the last thirty days as to cover two and a half pages 
of the statute book, while entitled ‘‘ Who must be 
parties” it provides for parties, final judgment, 
deposit of moneys thereon and method by which 
such moneys may be withdrawn by order of another 
court. 

This is not only an evil, but a disgrace to the 
profession and an imposition upon it and upon the 
public, and its inconvenience, unwisdom and harm- 
fulness need no comment. The bar is too much 
vexed with the matters of form which in no sense 
tend to aid in the determination of legal contro- 
versies, too much of time and labor is exhausted in 
contention over matters having no relation to the 
substance, which in no wise affect the merits. It 
is an injustice alike to the lawyer and the client. 
We are far behind the methods and demands of 
modern thought and action and are falling out of 
touch with the business and industrial interests of 
the country by a blind adherence to methods at 
least a quarter of a century behind the march of 
modern progress. It is due to ourselves and our 
clients that we become alive to the situation and no 
longer suffer this reproach upon the profession of 
the law. 

The balance of benefits and the minimum of dis- 
advantages seem, in spite of its defects, to favor 
the reformed procedure as against the practice in 
vogue in the mother country for centuries, and 
originally adopted by all the States, save one, where 
the civil law has always prevailed, but which has 
in twenty-eight jurisdictions given way to the dis- 
tinctively American method, and has also forced it- 
self upon the conservative bar of England and her 
numerous colonies and dependencies. It is by no 
means perfect; its faults are numerous; its incon- 





sistencies glaring; its defects and shortcomings pal- 
pable and flagrant. It needs amendment, revision 
and improvement. In many States it has lost its 
original form and become a hindrance and source 
of difficulty and labor to the bar. It lacks scienti- 
fic completeness and accuracy in many respects, but 
it is susceptible of such changes, additions and con- 
densation as will render it effective, convenient and 
economical alike to lawyer and suitor. We need 
not accept its defects while we should avail ourselves 
of its advantages. 

In fine, before we venture upon a change in the 
existing laws, we ought to be quite sure that there 
is a present evil of sufficient magnitude to overbal- 
ance the necessary inconvenience of change, and if 
we find such.an evil to exist, then we ought to satisfy 
ourselves, first that it is owing to something pecu- 
liar in our system, and second that we have found a 
permanent remedy. 

Tur REMeEpy. 

While the discussion has gone on in this country 
between the friends of common law practice and 
the ardent supporters of the reformed procedure, 
our conservative brethren across the water have 
taken practical steps to solve the difficulty, and we 
may well turn to the views of the English bar as re- 
flected by the Act of Parliament creating the Su- 
preme Court of Judicature, which went into effect 
in 1873. This act originally consisting of 100 sec- 
tions, since amended so that it contains nearly twice 
that number, necessarily embraces the provisions to 
be found in our State Constitutions providing for 
the organization of courts of justice, and defining 
their powers and duties. It also contains authority 
to the courts for the making of rules to carry out 
such provisions as may be proper and desirable with 
reference to methods of procedure. This act has 
been followed by the adoption of the rules of court, 
something over 1,000 in number, containing all the 
provisions deemed necessary or desirable for the 
administration of justice. The Judicature Act, 
with the rules based upon it, contain a complete 
system of remedial justice, in many respects im- 
provements upon any which have been adopted in 
this country, in many others illy adapted to our 
necessities, and in some respects not so clear, con- 
cise or simple as those adopted in very many juris- 
dictions under the code practice. Upon the whole, 
however, it is conceded by those who have thor- 
oughly investsgated the subject, to be a decided 
improvement upon common law methods, and is 
free from most of the objections made to codes of 
practice enacted by legislative authority. 

Ebridge L. Adams in a recent paper upon Civil 
Procedure in England, cites Lord Chancellor 
Cairns as saying, “So far as I can observe the 
workings of the Judicature Acts, they have been in 
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the ‘highest degree satisfactory. There has been 
found in their workings a degree of philosopy, of 
simplicity, of informality and of economy of judi- 
cial time which has secured the best results ; and 
Lord Chief Justice Cockburn, speaking with refer- 
ence to the same subject, ‘‘It has in many respects 
brought the old maxims of the common law into 
harmony with the large and more iiberal principles 
of equity ; it has simplicied and improved our pro- 
cedure.” 

I venture, therefore, in deference to the views 
and experience of our English brethren and as the 
result of the study and investigation of this method 
carried on by those interested in this subject, both 
in England and America, to urge as a remedy for 
the present chaotic condition of procedure under 
both the common law system and the codes, the 
adoption by the courts in all jurisdictions of a con- 
cise set of rules governing and controlling legal 
procedure. 

Let me call your attention to steps taken in that 
direction. Ata recent meeting of the New York 
State Bar association (if you will pardon my again 
alluding to facts most within my own knowledge), 
T had the honor as chairman of the Committee on 
Law Reform, on its behalf, to propose a draft of a 
bill providing for an examination by a commission 
of the Bar of the Code of Procedure of that and 
other States, including the Practice Acts in force 
in this country and abroad, and the rules of Court 
adopted in connection therewith, and providing for 
a report to the Legislature as to what respects the 
Civil Procedure of the State could be revised, con- 
densed and simplified. As the result of this ac- 
tion, an elaborate and full statistical report was 
made by the members of the Board of Commis- 
sioners of Statutory Revision, who were appointed 
by the governor for that purpose. 


At the late annual meeting of the association the 
Committee on Law Reform, through its chairman, 
reported again in favor of the act providing that 
the Chief Justice of the Court of Appeals and pre- 
siding justices of the Appellate Division of the 
Supreme Court, should be authorized to select three 
members of the bar to revise the rules of the courts 
and recommend in what respect existing statutes 
relative to civil procedure could be reduced to rules 
and to suggest the necessary revision and condensa- 
tion of such statutes occasioned thereby. It fur- 
ther provided that the rules to be drafted in this 
manner should, on receiving the approval of the 
majority of the judges named, be presented to the 
Court of Appeals and the justices of the Appellate 
Division of the Supreme Court for action, and if 
approved by them shonld be submitted to the legis- 
lature for enactment. The bill was introduced, but 
no action was taken upon it. The drift of senti- 
ment of the bar (at least so far as it has come to 








my knowledge, and I have made a somewhat dili- 
gent inquiry with regard toit) is decidedly in favor 
of the adoption of such a plan for revision of the 
procedure, the rules to be framed by the profession, 
approved by the courts, and enacted in the first 
instance by the legislature. The additional proviso 
should be made in such case that nochange be made 
by the legislature without the approval of the 
courts, such as is necessary in the first instance to 
the adoption of the rules. This method would re- 
sult in giving the profession a voice in the prepara- 
tion of rules, and in addition will ensure that degree 
of permanence in the administration of justice 
which is so lamentably absent under a code of prac- 
tice which is liable to change by legislative en- 
actments at each annual session. It is believed to 
be practicable, convenient and desirable. 


CONCLUSION. 

The views advanced with regard to the remedy 
for the chaotic condition of procedure in all our 
jurisdiction, have also indicated the necessity for a 
careful, thorough and painstaking examination of 
the subject and compilation and codification of 
necessary rules in such a manner as that the expe- 
rience of the bar and of the courts among English- 
speaking people shall be fully availed of. Moreover 
that they should be thoroughly and carefully pre- 
pared, revised and improved, brought down to the 
present time as the result of a thorough, careful, 
systematic examination and analysis by the best 
trained minds who have given or will give their 
thought and attention to this subject, and whose 
services can possibly be obtained without regard to 
the expenditure necessary for that purpose. 

This work must be done either through some 
official or officials appointed by the State govern- 
ments for that purpose, and necessarily therefor a 
salaried officer, or through the agency of the State 
and National Bar association. The only practical 
and practicable method of reaching this question in 
the first instance is necessarily through the action 
of bar associations, and in this connection the fact 
is not unimportant that the Society of Comparative 
Legislation in England, of which the Lord Chan- 
cellor is president, has taken up, among other 
topics, the consideration of the methods of pro- 
cedure among English-speaking people, and ap- 
pointed a committee upon that subject with Judge 
Chalmers at its head. 

This committee is now engaged in gathering facts 
relative to questions of procedure throughout the 
English-speaking world. 

For the purpose of bringing ourselves in touch 
with this movement, at the late meeting of the 
American Bar Association held in your State, a 
resolution was adopted setting forth the desirability 
of inquiry into and collating facts relative to the 
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movement now in progress to further a uniform 
system of legal procedure and the study of com- 
parative legislation on that subject throughout the 
English-speaking world, and providing that « com- 
mittee be appointed for that purpose. Such com- 
mittee was appointed and has entered upon the dis- 
charge of its duties. 

It is proposed by the committee that this work 
shall not be confined to inquiry as to the progress 
made in England in that respect, but that it shall, 
by communication with those most interested in 
methods of procedure throughout this country, as 
well as abroad, ascertain the views of lawyers best 
qualified to speak on the subject, and obtain the facts 
with reference to legislation, present and prospec- 
tive, relating to questions of procedure, with a view 
to embodying them in such statutes as shall contain 
the latest and best result of modern experience. 

It is certainly to be hoped that in this way the 
bar will be able to arrive at the facts with regard 
not only to the comparative merits of the common 
law and code systems, but as to both the advan- 
tages and defects of code practice, so that intelli- 
gent action may be taken, based upon actual knowl- 
edge with regard to the working of the different 
methods of procedure. This movement should 
have the active, energetic and efficient co-operation 
of every lawyer and of every association of mem- 
bers of the bar in every State in the Union. 

I congratulate you, gentlemen of the Michigan 
bar, upon your interst in this subject and upon 
the steps you are taking toward improvement in 
your methods of legal procedure, and moveover 
upon the fact that you are disposed to make haste 
slowly, to act ina wise, prudent and conservative 
manner so that it may not be necessary to take 
any step backward. 

When you shall have engrafted upon your com- 
mon law practise those portions of the reformed 
procedure best adapted to modern thoughts, con- 
ditions and business interests, leaving untouched 
those portions of the old procedure which are 
desirable and fundamental, and have fused the 
old and the new into a common whole so as to 
have brought about the best possible results in the 
interest of simplicity, condensation and economy 
in administration, you will have accomplished an 
object well worthy of your efforts and one which 
will stamp the work of the Michigan Bar Associa- 
tion as worthy to be followed and its results 
adopted by the courts and lawmakers of its own 
and sister States. 

When this is accomplished the courts will be 
largely relieved from the burden of the interpreta- 
tion and construction of rules and regulations rela- 
tive to the manner of enforcing the remedy and be 
enabled to devote their labors to the adjudication 
of questions involving the merits and affecting the 
substantial rights of persons and property. 





Hotes of English Cases. 


ADMINISTRATION — ESTATE — DuTy.—A testator, 
who died on the 7th of March, 1895, by his will gave 
two pecuniary legacies which he settled upon trusts 
for two beneficiaries for their lives, and afterwards 
for their children respectively. He also divided his 
residuary estate, when converted into personalty, 
into thirty parts, some of which he settled upon 
trusts for certain beneficiaries for life, and after- 
wards for their children, and others he bequeathed 
upon trust for other beneficiaries absolutely. Ona 
summons taken out by the trustees for the purpose 
of obtaining the opinion of the court as to the man- 
ner in which the estate duty and settlement estate 
duty imposed by Finance Act, 1894, ought to be 
borne. 

Held, that no portion either of the estate duty or 
of the settlement estate duty was payable out of 
either the settled legacies or the settled legacies of 
residue, but that the whole of such duties must be 
borne by the unsettled residuary estate. (Chan- 
Div.; Re Weber (deceased); Gribble v. Webber, 74 
L. T. Rep. 244.) 

Divorce PRACTICE.— The court accepted as evi- 
dence in proof of a marriage solemnized in 1866, in 
Dublin, according to the rites of the Established 
Church of England and Ireland, a copy of an entry 
in the register of marriages, purporting to be signed 
and certified as a correct copy of the entry, by the 
clergyman of the parish where the marriage was 
celebrated. (Chan. Div.; Wallace v. Wallace, 74 
L. T. Rep. 253.) 

MARRIAGE — VALIDITY.— The petitioner, an of- 
ficer in the British army, domiciled in England, was 
married in 1884 to the respondent, who was also a 
British subject, on board one of Her Majesty's 
ships, then lying at or off the port of Limasol, in 
the island of Cyprus, where the petitioner was 
stationed at that time. The ceremony was per- 
formed by the chaplain of the vessel, a clergyman 
of the established church. There had been no pub- 
lication of bans, and no license had been obtained. 

Held, that the ceremony so performed constituted 
a good and valid marriage according to the common 
law of this country; and that, upon proof of the 
respondent’s adultery, the petitioner was entitled 
to adecree nisi for dissolution of the marriage. 
(Chan. Div.; Culling v. Culling and Nicholson, 74 
L. T. Rep. 252.) 

MortGacE.—Where a purchaser of a property 
pays off a charge on it without showing an inten- 
tion to keep the charges alive, still, if its continu- 
ance as an existing charge is beneficial to him, it 
will be treated in equity as subsisting, unless an in- 
tention to the contrary can be inferred from the 
terms of the purchase deed or from other legiti- 
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mate evidence. But the opportunity of making a 
very doubtful claim against third parties is not such 
a benefit as is meant in this enunciation of the doc- 
trine. And if an intention to keep alive the charge 
on property is inconsistent with the real intention 
of the parties to the deed by which the purchaser 
of the property takes an assignment of it, such 
charge cannot be treated as still subsisting simply 
because the purchaser afterwards finds that it would 
have been better for him to have kept the charge 
alive. (Ct. of App.; Liquidation Estates Purchase 
Co., Lim., v. Willoughby, 74 L. T. Rep. 228.) 


SHIP — GENERAL AVERAGE. —When a ship which 
has sustained particular average damage and has 
subsequently made a general average sacrifice, is 
sold as a constructive total loss upon arrival in 
port, the amount to be contributed to in general 
average is the difference between the value of the 
ship before the particular average damage and the 
estimated cost of repairing that damage, less the 
amount realized by the sale of the ship ; and the 
rule as to ‘‘one-third new for old’ is not to be ap- 
plied in estimating the cost of repairing the particu- 
lar average damage. (Ct. App.; Henderson Bros. 
v. Shankland & Co., 74 L. T. Rep. 238.) 


WILL—constrRucTiIon.—A_ testator devised and 
bequeathed his real and personal estate to trustees 
upon trust to pay to his son so much of the income 
thereof ‘‘as would not, although the same were 
payable to him, be by his act or default or by 
operation or process of law so disposed of as to pre- 
vent his personal enjoyment thereof, and to apply 
so trauch of the same income as would, if the same 
were payable to my said son, be disposed of as last 
aforesaid for the benefit of his wife and children,” 
in such manner as his trustees shall, in their discre- 
tion, think fit. 

On the 16th of April, 1895, the trustees’ solicitors 
informed the son that the balance of income payable 
to him was 132L, for which they held their clients’ 
cheque. On the 17th April, 1895, certain judgment 
creditors of the son who had obtained a garnishee 
order nisi on this sum, gave notice thereof to the 
trustees. On the 24th April, the garnishee order 
was made absolute. Ona claim by the wife to be 
paid the 132L. ‘ 

Held, that the trusts of the income were valid at 
law. 

Held, also, that the time at which the destination 
of any instalment of income was to be determined 
was the moment when the instalment either accrued 
or was in the hands of the trustees ready for appli- 
cation in accordance with the trusts of the will. 

Held, therefore, that the title of the son to the 
132L accrued on the 16th April, 1895, and that his 
wife consequently never became entitled thereto 
under the discretionary trust in her favor. (Chan. 
Div.; Re Sampson; Sampson v. Sampson, 74 L. T. 
Rep. 247.) 





Aotes of Amevican Decisions. 


FEDERAL COURTS — MORTGAGE FORECLOSURE, — 
A deed absolute in form, given as security for a 
loan of money, and executed contemporaneously 
with the debtor’s notes and with a bond to re- 
convey, given by the grantee, all in accordance 
with the provisions of the Georgia Code (sections 
1969-1971), may be foreclosed as a mortgage, by a 
suit in equity in a federal court, notwithstanding 
that the above Code provisions give a special 
remedy at law ; for the equity jurisdiction of the 
federal courts cannot be limited by State legislation. 
(Ray v. Tatum, [U. 8. C. C. of App.], 72 Fed. Rep, 
112. 

NEGLIGENCE — EXAMINER OF TITLE.—A right of 
action for negligence in the examination of a title 
accrues at the time the examination is made and re- 
ported, and not when damages result therefrom. 
(Schade v. Gehner [Mo.], 34 8. W. Rep. 576.) 

PRINCIPAL AND AGENT — PURCHASE OF LANDS.— 
One purchasing lands through an agent is affected 
by the previously acquired knowledge of the agent 
in respect to matters affecting the title, if the agent 
had that knowledge in his mind when he made the 
purchase. Where it is sought, therefore, to bind 
the principal by his agent’s knowledge, it is compe- 
tent to adduce evidence tending to show previous 
knowledge by the agent, but the party is bound to 
follow this up by evidence tending to show that the 
agent had it in mind at the time. (Brown v. Cran- 
berry Iron and Coal Co. [U. 8. C. C. of App.}, 72 
Fed. Rep. 76.) 

RAILROAD COMPANIES — ACCIDENT ON TRACK — 
NEGLIGENCE.—In an action for personal injuries it 
appeared that defendant’s train was standing on a 
switch track, and blocked a public crossing; that 
plaintiff went to the head of the train, crossed 
over, and was walking back between the main and 
switch track to the crossing; that he did not look 
back to see whether a train was approaching on the 
main track, and that, as he stepped upon it he was 
struck by a train ; that the track was clear, and 
that the train might have been seen by the plain- 
tiff had he looked back: Held, that plaintiff was 
chargeable with negligence. (Martin v. Little Rock 
& Ft. S. Ry. Co., [Ark.], 34S. W. Rep. 545.) 

TRIAL — EXCEPTIONS TO INSTRUCTION.— An ex- 
ception to a refusal to instruct the jury to find for 
defendant is waived if made by defendant without 
resting his case. (Union Pac. Ry. Co. v. Callaghan 
[U. 8. 8. C.], 16S. C. Rep. 493.) 

WILL—EXERCISE OF POWER.—A devise to the 
testator’s wife of all his property, to be disposed of 
by her among his children as she may think best, 
vested a life estate in her, with power to divide the 
land between his children as she thought best.— 
(Degman v. Degman, [Ky.]}, 34 S. W. Rep. 523.) 
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T LAST the Court of Appeals have? deter- 
mined the constitutionality of the Raines 
A unanimous court have held it consti- 
tutional, and while we do not set up our opinion 
against that of the Court of Appeals, yet we 
must express regret that the learned court saw 
fit to determine the constitutionality of the law 
in the way in which it did. 

The law was passed, and was peculiarly cun- 
ning in its purport, and in its far-reaching ef- 
fect. The law was thrown as a sop to the tax 
payers, and on its face it seems to relieve them 
of some of the burdens of taxation. In reality, it 
merely shifts the weight of the burden from the 
rural to the municipal districts. The law was 
passed in response to no general demand. The 
Liquor Tax Act was simply the accession of a 
vast political machine by the dominant party. 
No one will be deceived because less money is 
to be paid in taxation by the rural districts, al- 
though the total amount of State expenditures 
is rather larger than usual. There is no use 
dissembling the fact; the Liquor Tax Act was 
a political measure, and was passed at the dic- 
tates of an “easy boss.”” The recklessness of 
the character of the legislation may be some- 
what emphasized by the fact that many of 
the provisions of the act, which, even if de- 
clared unconstitutional by the courts, would 
not have affected the main act, at least in 
spirit, violate constitutional intendments. 
There is to be found among its provisions, one 
which provides that the State commissioner 
may take a census of the inhabitants of any 
city, town or village, for the purpose of ascer- 
taining in which class said city, town or village 
belongs. This is cited as merely one of the 
many unconstitutional provisions which char- 
acterize the legislation as vicious and reckless. 
We must agree with the Hon. Joseph H. Choate, 
in his argument against the constitutionality of 
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this act, that it is immaterial as to whether one 
act provided for the collection of moneys, and 
another act provided for their appropriation to 
municipal purposes, or whether the two provis- 
ions were embodied in the same law. In either 
case, under the Constitution, a three-fifths vote 
of the Legislature was necessary and proper. 
Our regrets are great that the decision of the 
Court of Appeals does, in some way, encourage 
the passage, by subsequent Legislatures, of 
acts which, in their character and intent, are 
as vicious and reckless as the one now under 
discussion. If the Liquor Tax Act was the 


only law affected by the decision, and if we 
feared not the enactment of similar acts in the 
future, we would rest entirely satisfied that the 
Raines law would meet its fate in the disrup- 
tion of the party which framed its provisions. 


We cannot altogether agree with the learned 
Court of Appeals in its reasoning in regard tothe 
proposition that a two-thirds vote of the legisla- 
ture was not necessary under the constitution 
to pass the Liquor Tax Act which appropriated 
“public moneys for local or private purposes.” 
The learned court gave to this section of the 
Constitution what is known as the “legislative 
construction,” in which the essentials are the 
uniformity of previous statutes, acquiescence 
by the people in such laws, and the further 
element that the statutes of similar character 
were not questioned by the courts. We feel, 
however, that the result of the re-enactment 
of art. 1, $9 of the Constitution of 1846 into 
art 3, § 20, of the constitution of 1894 has not 
been given its proper weight, for though the 
section was merely transposed, yet it was re- 
affirmed as to its principles by the people at 
the election in November, 1894. Practically, 
we do not altogether like the “‘ legislative con- 
struction.” The learned court says that the act 
appropriates to the towns, villages and cities, 
two-thirds of the excise tax collected under the 
act, and then discusses this question and de- 
cides it in a manner with which we cannot at all 
agree. On this subject it is far better to simply 
give that part of the opinion to which we refer 
and allow the readers of the JOURNAL to care- 
fully scan and consider it, as well as the full 
opinion which we print in thisissue. That part 
of the opinion to which we refer is as follows: 

“The act of 1896 also, we think, appropriates 
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to the towns and cities the two-thirds of the ex- 
cise taxes which may be collected under the 
act. But it is an appropriation which operates 
on the fund at the very moment of its collection. 
The two-thirds so appropriated never reaches 
the treasury of the State and never bears the 
impress of State money. The statute declares 
in express terms that two-thirds of the fund 
collected “shall belong to the town or city in 
which the traffic was carried on from which the 
revenues were received.” It was competent 
for the legislature so to declare by a majority 
bill, unless there is a distinction between excise 
moneys under former statutes and excise taxes 
under the act of 1896, which would justify such 
an appropriation in the one case but not in the 
other. 

We think no such distinction exists. The claim 
that the act of 1896 is a tax law, having for its 
primary purpose the raising of revenue for the 


support of government, involves the theory that 
the legislature in enacting it, intended to depart 
from the principle upon which all excise laws 
have hitherto been founded. That principle has 
been by exaction and restriction to limit a dan- 


gerous traffic in the interests of social order and 
the public welfare. It is probably competent for 
the legislature to tax occupations or business as 
a source of revenue, and it could tax the liquor 
traffic for this purpose. The selection of the 
subjects of taxation rest with the legislature, 
and the imposition of a license fee for revenue, 
on a business or occupation, is an exercise of 
the power of taxation. (The License Tax cases, 
5 Wall. 462; Cooley Const. Lim. 301.) But an 
exaction imposed as a condition of the right to 
carry on a business dangerous to public morals 
or which may involve public burdens, by way 
of discouragement or regulation, is not in any 
proper sense a tax. It does not proceed upon 
the principle upon which taxes are levied and 
upon which taxation is justified, viz.: The pro- 
tection afforded by the government to the tax- 
payer. The imposition is made in such cases 
generally for a double purpose, to discourage 
the business and to secure indemnity in part to 
the public from the losses and burdens which the 
business is likely to entail. 

The so-called tax is for the protection of the 
community and not for the protection of the 
person from whom it is exacted. 

It is said by Judge Cooley in his work on 





taxation, page 397, that custom has much to do 
in determining whether certain classes of ex- 
actions are to be regarded as taxes or as duties 
imposed for regulations. There can be no 
doubt that a large revenue will result from ex- 
cise taxes imposed by the act of 1896 nor that 
this was contemplated by the legislature. But 
this will be the consequence of the system, and 
Was not the motive of its adoption. It was 
manifestly not the intention of the legislature to 
encourage the traffic, but to control, restrict and 
regulate it and by the local option provision it is 
rendered possible that it may be wholly pro- 
hibited in every town of the state, a provision 
quite inconsistent with the purpose to encour- 
age the traffic or make it an ordinary source of 
revenue. The fact that the exaction is in the 
act denominated a tax is not conclusive. All 
exactions imposed upon citizens by public 
authority are in a general sense taxes, whether 
imposed for regulation or revenue. The char- 
acter of the act of 1896, whether a tax law 
in a proper sense or a law enacted under 
the police power, must be determined from its 
whole scope and tenor, and there can be no 
reasonable doubt, we think, that it is of the 
latter character. It is radically different in 
some respects from the excise laws which it 
supersedes. But the changes are in the ad- 
ministration of the excise system and not in its 
essential character. The most noticeable 
changes are (1) State supervision in place of 
supervision of boards of excise and (2) the open- 
ing of the traffic to all citizens (with certain ex- 
ceptions) who shall pay the license tax and give 
the bond required. The payment of the tax 
and the giving of the bond are conditions pre- 
cedent to the right to engage in the business 
and the imposition of conditions precedent is 
the distinguishing test of a license law. (See 
Cooley, J., Youngblood v. Sexton, 32 Mich. 406; 
Marshall, J., Adler v. Whitbeck, 44 Ohio, 539.) 

The analogy between the law of 1896 and 
the former excise laws is strongly marked. 
There is the same necessity of a public certifi- 
cation of a right to engage in the traffic; the 
same restrictions and regulations intended to 
guard the traffic and reasonably protect the 
public against its acknowledged evils; the same 
principal of local option, and the act incorpo- 
rates the principle of the civil damage law. 
The new features of the system may prove to 





THE ALBANY LAW JOURNAL. 339 


























be efficient means of repression and regulation, 
such as the change in the administrative agencies 
and the much larger tax upon the right to en- 
gage in the traffic. 

We do not deem it important to consider how 
far the Legislature may go in alienating the 
public revenues, derived from the exercise of 
the ordinary power of taxation to local or 
private purposes. Clearly it cannot dispose of 
the public moneys of the State for a local, 
though public purpose, except by a two-thirds 
bill, and this whether the money is actually in 
the treasury of the State or in process of col- 
lection. But the legislative declaration in the 
act of 1896, thattwo-thirds of the excise taxes 
shall belong to the towns and cities, isin accord- 
ance with an uninterrupted legislative under- 
standing that the legislature may devote excise 
moneys to the uses of the towns and cities in 
which they are collected, by a majority bill, 
and it is now too late, we think, to question 
this construction of the Constitution. 


We note with pleasure that L. B. Proctor, 
Esq., of this city, secretary of the New York 
State Bar association, has accepted the editorial 
management of the American Lawyer. Mr. 
Proctor is a gentleman of scholarly tastes, and 
is gifted with a clear and graceful style of 
writing, and has been particularly noted as a 
writer of legal biographies and of historical 
subjects pertinent tothe law. For many years 
Mr. Proctor has occupied the position of secre- 
tary of the Bar association of this State, where 
his scholarly attainments have aided the asso- 
ciation to attain the present high status which 
it enjoys among the various bodies of similar 
character throughout the United States. 

We congratulate the American Lawyer upon 
having secured so eminent a writer, and trust 
that Mr. Proctor’s labors in his new field will 
be pleasing and agreeable. 








Two recent decisions of Appellate Courts on 
questions pertinent to life insurance, and more 
particularly to murder and suicide, have been 
specially noteworthy and should be commented 
upon. 

In the Circuit Court of Appeals at St. Louis, 
some time since, Judge Thayer handed down a 
decision of peculiar interest to members of bene- 





ficiary organizations which pay death benefits 
in the nature of life insurance. The issue was 
as to the liability of Economy Council No. 215, 
National Union, for the payment of $5,000 to 
the next of kin of the beneficiary, who had com- 
mitted suicide. It seems that the case had been 
tried in the first instance in the United States 
Court for the western district of Missouri and 
judgment had been rendered in favor of the 
plaintiff, who was the widow of George W. 
Marlow, deceased. The National Union ap- 
pealed the case. It seems that on Nov. 16, 
1893, Marlow, then holding a benefit certificate 
of the National Union, committed suicide. 
Thereupon the company refused to pay the 
amount of the policy and Mrs. Marlow instituted 
suit. The company put in as a defense that it 
was a fraternal benefit society and as such came 
under the statutory provision governing the pay- 
ment of policies in such instances. On the ap- 
peal Judge Thayer ruled that the society was 
in form and purposes virtually an insurance 
company and was liable for the whole amount 
of the policy. 

The other case was that of Holdom v. Grand 
Lodge of A. O. U. W. decided in October, 1895 
(rehearing denied in March, 1896, 43 N. E. R. 
772). Inthiscase the Supreme Court of Illinois 
held that the killing of a person whose life is 
insured by an insane beneficiary, under circum- 
stances which would have constituted murder 
if such beneficiary had been sane, does not work 
a forfeiture of the policy. In the opinion of 
the court on this subject it says: 

In Karow v. Insurance Co. (57 Wis. 56; 15 
N. W. 27), in a clearly reasoned and well con- 
sidered case, it is held that where there is 
nothing in the policy to the contrary an insurer 
is not released from liability because the prop- 
erty was burned by the assured while insane. 
The reason for such rule is that an insurance 
company, for a consideration paid, has assumed 
the risk of the property being destroyed by 
fire. That assumption of risk includes injuries 
to the property by fire, resulting from the neg- 
ligence of the assured or his servants, which 
were not expressly excepted. It also is an 
assumption of all risk of the assured’s becoming 
alunatic or insane, and destroying the insured 
property when in that condition, unless by the 
terms of the policy, such liability is saved by 
an express exception. An insane person may 
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be liable for burning the property of another, 
for the reason that where a loss must be borne 
by one of two innocent persons, it must fall 
upon the one occasioning that loss; yet the burn- 
ing of his own insured property does not neces- 
sarily injure the insurance company, if that 
company, for a sufficient valuable considera- 
tion, assumes the risk. That assumption of 
risk is the contract of the company for a con- 
sideration paid to it. On no consideration of 
policy or justice should it be relieved from its 
contract in the absence of fraud, malice or de- 
sign. These cannot exist in the mind of an 
insane person. To hold that the insurance 
company should be relieved from liability, un- 
der such circumstances, would be to change 
the contract of the parties, at the instance of 
one, for its benefit, to the prejudice of the 
other, without his consent, and _ where 
there is no  misrepresentation, mistake, or 
fraud, covin, design, or malice. Such is 
not the law. A fire policy covers all risks of 


loss or damage by fire, save such as are ex- 


cepted by the terms of the policy, and such as 
are caused by the intended, voluntary act, 
design, assent or procurement of the assured. 
It has been held, by repeated adjudications, in 
various courts of this country and in Great 
Britain, where there is no express provision in 
a life policy that in the event of the insured’s 
dying by his own hand, the policy shall become 
void, the right to recover thereon is not for- 
feited, and the policy is not vacated, by reason 
of the suicide of the assured while in a state of 
temporary insanity. The proposition is so fully 
established and recognized that a citation of 
authorities to sustain it would be supereroga- 
tion. Here, again, the reason for the rule is 
like that in case of fire insurance policies. The 
contract of the parties is to be construed as it 
has been made, and not to be changed, at the 
request of one of the parties to it, for that 
party’s benefit, without the consent of the 
other, where there has been no fraud, mistake, 
misrepresentation, deceit, or other intentional 
wrong, to induce the making thereof, or to ac- 
celerate the time of payment. These rules do 
no violence to what has been termed a “ maxim 
of the insurance law of all nations,” i. e., that 
the assured cannot recover for loss produced 
by his own wrongful act (Thompson v. Hopper, 








6 El. & BI., 191), by which is meant an act 
intentionally wrongful. 

The general rule of fire insurance, that the 
insurer is not relieved of liability by reason of 
loss through negligence of the assured or his 
servants, and particularly under the doctrine 
laid down in Karow v. Insurance Company, 
the logic of the decision seems sound. The 
assurer really assumes all risks of death, except 
from causes specially exempted in the policy, or 
which may arise from the assured’s own inten- 
tional and willful act. The fact that the sub- 
ject of the risk is killed cannot be regarded in 
law as the act of the beneficiary any more than 
if the assured had come to his death by some 
impersonal and accidental means. In the 
case under discusion, the court referred to the 
doctrine laid down in the case of Williams v. 
Hays, 143 N. Y. 442. The doctrine in this 
case is to the effect that it is a consideration of 
public policy that theestates of lunatics, if they 
have any, should compensate for the injuries 
which they have been instrumental in causing. 
On the same line of thought it is proper that 
the law should compel an insurer, where 
the death is covered by the general terms of his 
contract or risk, to pay the loss for the main- 
tenance of the insane beneficiary. In both 
classes of cases the equities are best subserved 
by the recognition and enforcement of strict 
legal rights. 


The Court of Appeals in the recent decision 
of Graham v. The Manhattan Railway Com- 
pany held that when the plaintiff first boarded 
the defendant’s train, the car and platform be- 
ing crowded, and he testified that he knew it 
was a bad place to ride and thought it was dan- 
gerous; as the train was stopped at a station 
he got off to allow a passenger to alight, and im- 
mediately stepped back on the car; soon there- 
after the accident occurred. The court be- 
low held that his returning to the car, knowing 
it to be dangerously crowded, was contributory 
negligence on his part. The court holds that 
by momentarily stepping off in order to allow 
another to alight did not change his relation as 
a passenger, nor did his return render him 
guilty of contributory negligence as a matter of 
law. ‘The court, in its opinion on this point, 
says : 
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The respondent, however, urges that the 
plaintiff was guilty of contributory negligence, 
as a matter of law, and upon that ground it 
seeks to uphold the judgment. This conten- 
tion is based upon the plaintiff's evidence to the 
effect that the car and platform were crowded 
when he first boarded the train and that he 
knew it was a bad place to ride, and thought it 
was dangerous when he got on at the Eighth 
avenue station. The plaintiff, by momentarily 
stepping to the platform to permit another to 
alight, did not change his relation as a passen- 
ger upon that train, nor did his return render 
him guilty of contributory negligence as a mat- 
ter of law. In Willis v. Long Island R. R. Co., 
34 N. Y. 670, 683, it was held that a passenger 
was not to be deemed guilty of negligence for 
standing upon a platform of cars in motion, 
where there were no vacant seats in the car. 
In that case it was said: “ As the defendant in 
the present case neglected that duty (to furnish 
proper seats inside its cars), and the plaintiff 
rode on the platform because the company did 
not provide him with suitable and reasonable 
accommodation within the cars, the circum- 
stance of his being in that position when he was 
injured does not relieve the defendant from lia- 
bility.” (See also Ginna v. Second Avenue R. 
R. Co., 67 N. Y. 596; Nolan v. Brooklyn City 
& Newtown R. R. Co., 87 N. Y. 63, and Merwin 
& Manhattan Ry.Co., 48 Hun, 608.) The case 
last cited was an action in many respects simi- 
lar to this, and, on the argument of the appeal 
it was urged that a verdict should have been 
direted for the defendant upon the ground that 
the plaintiff was guilty of contributory negli- 
gence in boarding a car, when it was perfectly 
obvious that he would have to stand upon the 
platform. It was, however, held that even if 
it was obvious to the decedent that he would 
not be able to find a place inside of the car, 
yet the defendant, by taking him upon the 
train for the purpose of transporting him as a 
passenger upon the platform, was bound to ex- 
ercise a high degree of care to make the plat- 
form safe for his occupation, and he was en- 
titled to assume that it would. This case was 
subsequently affirmed by the Court of Appeals 
(113 N. Y,, 659). The cases cited tend to sus- 
tain the doctrine that the plaintiff by boarding 
the defendant’s train, although the car and 





platform were crowded, was not, as a matter of 
law, guilty of contributory negligence. We 
think the question of contributory negligence 
should have been submitted to the jury, espe- 
cially in view of the fact that by the action of 
an employee of the defendant in quarreling with 
and striking at a passenger, an unusual move- 
ment by the crowd was occasioned which natur- 
ally induced the act of the plaintiff that re- 
sulted in his injury. Even if the plaintiff 
assumed the ordinary risk which attended rid- 
ing upon the platform, he had a right to assume 
that the defendant’s servants would cause no 
unusual disturbance of the crowd, and that the 
cars were so constructed as not to render his 
position dangerous from their proximity to each 
other in passing over any portion of the road, 
or at least if such danger existed that he would 
be apprised of it. 

There seems to be so much attention given, 
both in public and in private, in regard to the 
drawing of jurors in criminal trials, and the 
appellate courts have so carefully and zealously 
reviewed the recent cases which have come be- 
fore it, and particularly the cases of the People 
v. Kraft, People v. Nino, and People v. Bar- 
beri, that it is of peculiar interest to study the 
decisions of the court in passing upon appeals 
from conviction of murder in the first degree, 
and to observe how they give the benefits of all 
doubt to the defendant, and to insist that a per- 
son shall not be subjected to the extreme pen- 
alty of the law unless his trial was conducted 
without legal error. 

The recent case of People v. Gallo (149 N. 
Y. 106) is also in line with the decisions we 
have mentioned above. This, also, was an ap- 
peal from a conviction of murder in the first 
degree, and the jury had been taken to view 
the premises where the murder had been com- 
mitted, without being accompanied by the at- 
torney for the defendant, or the defendant. 
It seems that one of the witnesses for the State 
occupied the premises, conversed with the ju- 
rors, gave them cigars, and also information in 
regard to certain disputed questions. It also 
appeared that during the visit, the jury sepa- 
rated. In this case, it will be remembered that 
the court held that the jury was guilty of mis- 
conduct which materially affected the rights of 
the defendant. The court commented upon the 
fact that in the Gallo case the jury had accepted 
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cigars from a witness for the State. This was 
referred to in the opinion as one of the ele- 
ments of misconduct, though not strongly em- 
phasized. The jury should, of course, have 
avoided the appearance of evil — particularly in 
a case where the defendant stands accused of 
murder in the first degree. In the Gallo case 
there was no particular reason why the witness 
for the State should have explained certain 
circumstances and facts of evidence to the 
jury. Human nature is frail and men are 
prone even in cases where they are merely 
witnesses on one side or the other to take a 
peculiar interest in the verdict of the jury. In 
State v. Taylor (35 S. W. R. 92), decided by 
the Supreme Court of Missouri, a conviction 
of murder in the first degree was affirmed, 
though it appeared on the review of the case 
that the jury had been permitted to be photo- 
graphed ; that certain members had purchased 
and consumed a small quantity of intoxicating 
liquor during the trial, though they were not 
affected thereby. It also seems that they had 
been permitted to play cards during the time 
they were not in service before the court. In 
the Missouri case the appellate court does not 
discuss any of these matters of alleged miscon- 
duct at length, or regard them very seriously. 
On the subject of the beer the court says: 

Nor does it appear what the habits of those 
jurors were. If habitually accustomed to the 
use of beer, and the supply should be cut off, 
aman thus deprived of his customary stimu- 
lant, like one deprived of coffee or tobacco to 
which he is addicted, would, if the trial were a 
protracted one, in all probability, fall into such 
a state of mental and physical depression and 
irritation as to seriously unfit him properly to 
discharge the duties of ajuror. (2Thomp. Tr., 
sec. 2567.) 

In the Fleming case which is now being tried 
before Recorder Goff in the city of New York, 
two weeks were occupied in the selection of a 
jury. Such care on the part of the counsel in 
the case and on the part of the court should, in 
some way, be repaid by careful attention on the 
part of the jury and by a strict observance on 
their part of the rules governing their conduct 
during the trial. It will be a serious question, 
therefore, to be determined within a few years, 
how juries, especially in the large principalities, 
can be more easily secured, and how they can 








be prevented from being affected by ulterior 
affairs and by outside influences. 


The Law Times has a most interesting article 
in a recent member on the law of treason in the 
Transvaal which, in view of the cases which 
have arisen in this country in regard to the 
Cuban matters, may be of material benefit 
to those who are interested in such affairs, 
The article is as follows: 

CuieFr Justice Korzté, in his introduction to 
his translation of Simon Van Leeuwen’s Com- 
mentaries on Roman-Dutch Law, writes: “In 
South Africa, and especially in the Transvaal 
(a territory equal in area to France) Van Leeu- 
wen’s work is of great value. By a local statu- 
tory provision, the Courts of Justice in the 
Transvaal must regulate their decisions agree- 
ably to the law as laid down in the Introduction 
of Grotius, the Commentaries of Van Leeuwen, 
and the Institutes of Van der Linden; but 
when these authorities differ or are silent on 
any given point, the courts must decide in ac- 
cordance with the general practice obtaining in 
South Africa. No doubt, in certain branches 
of law, such as mercantile law, insolvency, evi- 
dence, and procedure, a great many new doc- 
trines have, from time to time, by judicial 
decisions and legislative enactments, been en- 
grafted on to our Dutch jurisprudence, assimi- 
lating it in some respects to the English system, 
but the common law of South Africa is unques- 
tionably the Roman-Dutch law as it obtained in 
the Netherlands at the commencement of the 
presentcentury.” Of the authorities mentioned 
by the Chief Justice of the Transvaal, as binding 
in the courts of the South African Republic, two 
contain regulations on the subject of treason. 
Though Hugo Grotius, in the Introduction to 
Dutch Jurisprudence, at chapter 32, treats of 
obligations arising from crime, he omits any 
notice of treason, either under that head or the 
title of /2se-majesté. In order to turn to the 
source of law which must have determined the 
recent decision at Pretoria, Van der Linden’s 
Institutes of Holland, and Van Leeuwen’s Com- 
mentaries on the Dutch-Roman Law must be 
consulted. Van Leeuwen says: “ Crime against 
supreme power and government is crimen lese 
majestatis or violation of the supreme power, 
and is indeed the most serious crime that a 
person can commit. It includes not only open 
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murder of the king or prince, which, according 
to circumstances of the crime, cannot be too 
severely punished; but also every conspiracy. 
treason, and whatever else is done and com- 
mitted with a hostile intent against and to the 
prejudice of the sovereign of the country or 
state. (L. 1 e¢ seg. Digest ad Leg. Jul. Ma- 
jestat.) Such that herein the will is also taken 
for the deed, although the commission of the 
crime has not followed. (L. 5 Code ad Leg. 
Jul. Majestat.) They are also guilty of this 
crime who, knowing of the treason, have not 
discovered it. (d. 1. 5, sect, 6 Code ad Leg. 
Jul. Majestat.) ” 

“2. The common punishment of crimen lese 
majestatis is the sword (d. 1. 5 D. ad Leg. Jul 
Majestat), confiscation of goods § per contra- 
rium Instit. d. hereditat. gue ab intestato defe- 
rant, and extinction of name and family § 
publica autem. 3 Inst. de publicis jud. Except 
when the circumstances of the crime increase 
the punishment to quartering, breaking ona 
wheel, burning, strangling, or reduce it to 
whipping, branding, or the like greater or lesser 
punishment, according to the facts of the case, 
at the discretion of the judge.” 

“3. Of asevere punishment in the case of 
murder of the Prince there are several examples 
in our time. Thus Balthasar Gerard, who shot 
the Prince William of Orange, Stadholder and 
General of the Netherlands, in his room at 
Delft, on the 14th July 1584, had first his hand, 
with which he committed the deed, screwed 
fast with a glowing and closing iron and then 
burnt off. Thereupon his flesh was burnt off 
six times with glowing tongs from different parts 
of his body, such as his arms, legs, and other 
parts of his body where most flesh was, the 
flesh burnt and pinched off; whereupon he was 
quartered alive, beginning with the lower parts 
of his body, his stomach opened, and his heart 
plucked out and cast into his face; his head 
was then cut off, his four quarters suspended 
on four turrets, and his head placed on a stake 
in the school tower, and all his goods confiscated. 
As may be seen more fully in Emanuel von 
Meteren’s history, bk. xii., and Peter Borre’s 
Nederlandsche Historien, bk. xviii. p. 55.” 

“4. So, likewise, in the year 1619, several 
sentences were passed against those accused of 
having committed offences against the sover- 
eignty and government of the country. And 








in the year 1623, several serious executions 
took place against persons who had conspired 
and formed a scheme for killing Prince Mauritz 
of Orange, also Stadholder and General of the 
Netherlands, as well as against those who were 
guilty of such malicious purpose and intention, 
as against those who, after discovery of the 
plot, and knowing thereof, had not notified and 
disclosed it in time. A full account of the cir- 
cumstances, the number of persons punished, 
and the nature of the punishment, will be found 
in Aitzema Nederlandsche Historien, bk. iii., 
p- 383. Vide the sentence of the court of the 
town of Utrecht, against Mr. Joan Liefting, 
who had spoken evil of the Supreme Govern- 
ment. Bell Jur., p. 611.” (Cf Simon van 
Leeuwen’s Commentaries on Roman-Dutch 
Law, bk. iv., chap. 33, pp. 256-9. Revised 
and edited with notes, by C. W. Decker. 
Translated from original Dutch by J. G. Kotzé, 
LL.B., of Inner Temple, Barrister-at-Law, 
Exhibitioner Inns of Court, 1872, Advocate of 
Supreme Court Cape of Good Hope, Chief 
Justice of the Transvaal.) In 1583, the year 
previous to the year in which Balthasar Gerard 
suffered the terrible punishment detailed in 
Van Leeuwen’s pages, the Desmonds suffered 
at the hands of the Elizabethan Governors of 
Ireland, Pelham and Ormonde, a punishment 
as atrocious as that recorded by Van Leeuwen. 
But the sentence in cases of high treason at 
English law was ameliorated by Act 30, Geo. 3, 
c. 48, s. 1, and 54 Geo. 3, c. 146, and by the 
Felony Act of 1870, all special torture is taken 
away in cases of high treason. According to 
Chief Justice Kotzé, the courts in the Trans- 
vaal are bound by Van Leeuwen’s Commen- 
taries, and from the above it is clear that he 
explicitly says it is in the discretion of the 
judge as to whether or not such punishments 
as quartering, breaking on a wheel, may or 
may not be awarded. Fortunately, in Van 
der Linden’s Institutes of Holland, a statement 
of law which the courts in the Transvaal are 
bound to administer concurrently with Van 
Leeuwen’s Commentaries, all mention of such 
punishments is humanely omitted. 


The Law Journal, in commenting upon the 
Stokes case, says 


The travesty of judicial forms which char- 
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acterised the murder of Mr. Stokes has been 
fitly paralleled by the recent proceedings dig- 
nified with the name of a trial at the tribunal 
of Boma. The so-called prosecutor commenced 
his address to the court with a tribute to the 
valor of Lothaire (singularly illustrated by his 
summary hanging of an Englishman wholly in 
his power), and concluded his remarks by with- 
drawing his charges. The court then acquitted 
the accused. This result fully justifies the 
precaution taken by the British government of 
securing a right of appeal from this anomalous 
tribunal of an anomalous State to the Court of 
Brussels, where it is to be hoped the denial of 
the commonest safeguards of justice will not be 
so palpable. 

As was pointed out in these columns in Sep- 
tember last, the original crime with which 
Lothaire is charged bears every mark of high- 
handed disregard of the righte not merely of a 
British citizen, but of the dictates of ordinary 
humanity. It is not only an international out- 
rage, but a distinct violation of the law govern- 
ing procedure in criminal cases in the Congo 
territory. The chief points to be borne in 
mind are the following : 


1. A British subject has been summarily 
hanged by order of a military official of Belgian 
nationality, technically described as an officer 
of that juristic abstraction, the ‘‘ Congo State.” 
No opportunity was given to Mr. Stokes to 
appeal for protection to the British government. 


2. This Belgian official violated the law of 
his own government, which gave the right of 
appeal to the chief tribunal at Boma to all Eu- 


ropeans who are not military men. (Art. 23 of 


the Decree, December 22, 1893.) 


3. The character of the proceedings before 
the murder—merely consisting in an order ver- 
bally given by this official, and not even recorded 
in writing—shows clearly that it is a mere abuse 
of language to call the proceeding a ‘trial.’ 
To call it a trial by court-martial is obviously 
an afterthought intended to screen the chief 
officer responsible. The protest of the other 
Belgian officer, Dr. Michaud, who was present 
on the occasion, and his promptly leaving the 
camp show that he regarded Lothaire’s proceed- 
ings as an illegal outrage. 


4- The excuse put forward —to the effect 
that Mr. Stokes supplied arms to a native chief 





whom Lothaire had shot some time before the 
murder—even if quite true (and it is yet to be 
proved), furnishes no excuse whatever for the 
indecent haste of the proceedings. If the case 
was so clear against him, why not allow his ap- 
peal to Boma? It is intolerable that a man is 
to be strung up with such brutal callousness in 
violation of law, local and international, whether 
he be innocent or guilty. 


An interesting point of patrnership law was 
decided by the Supreme Court of California 
recently in the suit of Wulff v. Law The 
action arose out of a suit for dissolution of a 
partnership between one Parsons and Wulff. 
Wulff applied for a writ of certiorari to review 
an order of Judge Law, directing a sale of the 
partnership property in the hands of a receiver. 
It was contended by Wulff that until the entry 
of a decree dissolving the partnership the 
court had no authority to order a sale of the 
partnership business, but the Supreme Court 
decided against this contention, and denied the 
application of Wulff. On this point the court 
said : 

“ A litigious partner,” ‘‘ by means incident to 
litigation, might be able to delay the entry of a 
decree of distribution for years, and thereby 
encompass the utter destruction of the entire 
partnership assets, and it would seem, in the 
interests of parties having claims upon these 
assets, that a court of equity was vested with 
the right to give relief by converting them into 
money.” The court commented upon the 
small number of authorities which had been 
cited on the point involved. In all the cases 
found, however, the court held itself possessed 
of the power to sell, by reason of an actual 
necessity of sale, in order that the assets might 
be preserved to the final good fortune of the 
interested parties. There was no more reason 
for a sale in those cases, said the Supreme 
Court, than in the case at bar. ‘ The assets of 
of the present partnership,” says the opinion, 
“are rapidly depreciating in spite of the exer- 
cise of skill and care in their management, and 
it would appear to be a mere matter of time 
when they will be wholly lost. We conclude 
that the facts in the present case are such that 
a power of sale in the court pendente lite exis- 
ted.” 
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THE LIQUOR TAX ACT. 


Decision of Court of Appeals — ‘Legislative Con- 
struction,” 


THE PEOPLE oF THE STATE OF NEw YoORK, ex rel. 
Frep. C. Ernsrevp, Appellant, ». Josepa Mur- 
RAY, et al., Commissioners of Excise of the City 
of New York, Respondents. 


Joseph H. Choate, Louis Marshall and Samuel Un- 
termyer, for appellant. 


T. E. Hancock, Attorney-General, and Julius M. 
Mayer, for respondents. 


AnprREws, Ch. J. The sole question involved in 
this appeal is the constitutionality of the act of the 
Legislature, approved March 23, 1896, entitled 
‘¢ An act in relation to the traffic in liquors, and for 
the taxation and regulation of the same, and to 
provide for local option.” The constitutionality of 
the act is assailed on three principal grounds: (1) 
That it appropriates the public moneys or property 
of the State to private and local purposes, and not 
having been passed by a two-thirds vote of the 
Legislature, is void under Article III, section 20, of 
the State Constitution; (2) that section 11 of the 
act, which fixes the excise tax upon the business of 
trafficking in liquors, creates a class of cities at 
variance with that created by Article XII, section 


2 of the Constitution; (3) that the act is a special 
city law as to each of the cities of the State, which, 
under Article XII, section 2, of the Constitution, 
was required to be submitted to the mayor for ac- 
ceptance or rejection before final enactment. These 
questions are considered in the opinion of the Ap- 
pellate Division of the First Department, in the de- 


cision from which the appeal is taken. We concur 
in the conclusions reached, and can add but little 
to the very cogent and satisfactory opinion of Judge 
Patterson in the case. We shall, however, in 
view of the great public interest in the subject, 
make some observations upon the several questions, 
in the order in which they have been stated. 

First. Article III, section 20, of the Constitution 
prescribes: ‘‘ The assent of two-thirds of the mem- 
bers elected to each branch of the legislature shall 
be requisite to every bill appropriating the public 
moneys or property for local purposes.” It is in- 
sisted that section 13 of the act of 1896, which pro- 
vides that one-third of the revenues derived under 
the act, less the amount allowed for collecting the 
same, shall be paid to the treasurer of the State to 
the credit of the general fund as a part of the gene- 
ral tax revenue of the State, and that the ‘‘ remain- 
ing two-thirds thereof, less the amount allowed for 
collecting the same, shall belong to the town or city 
in which the traffic was carried on from which the 
revenues were received, and shall be paid by the 





county treasurer of such county and by the special 
deputy commissioners to the supervisor of such town 
or to the treasurer or fiscal officer of such city; and 
such revenues shall be appropriated and expended 
by such town or city in such manner as is now or 
may hereafter be provided by law for the appro- 
priation and expenditure of sums received for excise 
licenses, or in such other manner as may here- 
after be provided by law,” is in contravention of 
this section of the Constitution as respects the 
disposition made by the act of two-thirds of the 
Tevenue to town and city purposes. This latter 
clause, it is insisted, is an appropriation of public 
money to local purposes within this section of the 
Constitution, and it being conceded that the act did 
not receive a two-thirds vote of the members of the 
legislature, if the claim is well founded the 13th 
section of the act, so far as relates to two-thirds of 
the revenues, is unconstitutional and void. The ap- 
propriation of this part of the excise tax revenues is 
without doubt, we think, for a local purpose within 
art. III, section 20 of the Constitution. The fact 
that the purpose for which an appropriation is made 
is public does not withdraw it from the inhibition 
of the section if the purpose is also local. An act 
may be local although public within this section of 
the Constitution. (Church, Ch. J., Kerrigan v. 
Force, 68 N. Y. 881; People v. Allen, 42 id. 378.) 
The crucial question, therefore, is whether the act 
of 1896 is, within the section, an appropriation of 
public moneys. This provision of the present Con- 
stitution was in the Constitution of 1821, and has 
ever since formed a part of the organic law of the 
state. Section 13 of the act of 1896, after fixing the 
rule of distribution of the excise taxes as between 
the state and the cities and towns, prescribes that 
the revenues received by the cities and towns shall 
be appropriated and expended for the purposes to 
which the excise moneys are applied under existing 
laws. The Excise Law of 1892, which was in force 
up to the passage of the act of 1896, under which 
all excise moneys were paid over to the several 
towns or cities in which licenses were granted and 
in which the license moneys were received, declared 
in substance that the moneys should be applied to- 
wards defraying the expenses of local grovernment 
therein. (Laws of 1892, ch. 401, § 15.) 

Under the act of 1896, which in effect incorpor- 
ates into the 13th section this provision of the act 
of 1892, the same application is to be made of the 
excise taxes received by the cities and towns, as 
was prescribed by the act of 1892 in respect to 
license fees collected under that act. Upon the 
point whether two-thirds.of the traffic taxes im- 
posed by the act of 1896 and which the 13th section 
declares shall belong to the town or city where the 
traffic is carried on, are public moneys within arti- 
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cle III. section 20 of the Constitution, it is important 
to notice that although this section bas been since 
1821 a part of the Constitution of the State, excise 
moneys collected during that whole period have 
been appropriated under a genenal law of the State 
exclusively to the localities where the licenses were 
granted to be applied to diminish local taxation or 
to some purpose of local charity. Indeed, this has 
been the uniform policy of the State in respect of 
the disposition of excise moneys derived from the 
traffic in liquors from the foundation of the State 
government. By the earliest excise law of the 
State (Chapter 17, of the Laws of 1779), the excise 
commissioners were directed to pay the excise 
moneys collected in each county to the county treas- 
urer, to be applied towards defraying the contingent 
expenses of the county. The system of appointing 
commissioners of excise has not been uniform. 
Under the Colonial Act (Chepter 54 of the Laws 
of 1775) they were designated by name in each of 
the localities. The act of 1779 designated certain 
officials to act as commissioners. Since that time 
county boards of excise have been created, as under 
the act of 1857, and subsequently town and city 
boards were substituted. Under the county system 


the excise moneys were paid to the counties, and: 


under the system of town and city boards to the 
towns and cities in which the licenses were issued. 
But notwithstanding many changes from time to 
time have been made in the details of the excise 
system there has, for a century of the State govern- 
ment and up to the act of 1896, been one consistent 
and uniform policy recognized by the legislature, 
namely: That moneys received for licenses for the 
liquor traffic should be paid over to the localities of 
the State in which the licenses were granted, to be 
applied to some object of local government or in- 
terest. 


Under the former license laws large sums have 
been collected annually in cities, villages and towns, 
In a strict and accurate sense they were public 
moneys. No exaction can be lawfully made of a 
citizen by way of tax, impost or excise, except 
under the authority of the legislature, and the pro- 
duct of such imposition is public money. But there 
is a well-settled distinction between the money of 
the State and money levied under corporate powers 
conferred upon cities, villages and towns for local 
and corporate purposes. In the latter case the 
money levied and collected is not the money of the 
State. It is the money of the town, city or village in 
which under the exercise of corporate powers it was 
levied and collected, and to it the State has no title. 
(People v. Ingersoll, 58 N. Y. 1; Shepherd’s Fold, 
96 id. 138.) In every city or village charter the 
power of local taxation for municipal purposes is 
conferred with authority to appropriate the money 








raised to purposes of local government. This, in 
a general sense, is an appropriation of public moneys 
to local purposes, but it has never been supposed 
that it was an apppropriation within the meaning 
of article IfI, section 20 of the Constitution, so as to 
require a two-thirds vote to pass a bill granting a 
city or village charter. The former excise laws 
stood upon a different basis from the charter laws 
of cities and villages. They were general laws ap- 
plicable to the whole State, establishing a system 
for the regulation of the traffic in liquors, varying 
in some respects in their application in cities and 
towns. The system was administered through 
boards of excise, sometimes, as we have seen, ap- 
pointed directly by the legislature, but generally 
elected in towns, with jurisdiction to grant licenses 
in the town of which they were elected, and in 
cities, appointed by local authorities. The excise 
commissioners, although locally elected or ap- 
pointed, were State agencies for administering the 
excise system, and, like assessors, collectors and 
highway commissioners, were independent public 
officers, exercising public powers, and charged with 
public duties specially prescribed by law. (Loril- 
lard v. Town of Monroe, 11 N. Y. 392; People v. 
Van Keuren, 74 id. 310.) In granting licenses they 
were not exercising a jurisdiction as agents of the 
corporation within which they acted, for the grant- 
ing of licenses for the traffic in liquor was not a 
power vested iu towns, villages or cities. They 
exercised their functions under the authority of the 
State, which prescribed their powers and duties, 
and the mode of their appointment was a con- 
venient method for designating the agencies through 
which the system should be administered. 

We assent to the claim of the counsel for 
the appellant that the towns, cities and villages 
never acquired any irrevocable right to receive 
license fees collected. We do not doubt that it 
would have been competent for the legislature from 
the first to have required all license fees to be paid 
into the state treasury for general state purposes, or 
at any time to have changed the practice which 
was adopted, The reason for the legislative policy 
which has hitherto uniformly prevailed, to permit 
license fees to be applied to the uses of the locality 
where the traffic was licensed and carried on, is 
obvious, namely; to furnish some measure of in- 
demnity against the public burdens thrown upon 
localities by the prosecution of a business therein 
under state authority, powerfuly contributing to 
disorder, pauperism and crime. Seventy-five years 
have elapsed since the constitutional provision now 
in question first became part of the organic law, 
and during that long period this practice, under 
statutes which concededly were enacted without a 
two-thirds vote, has prevailed, and has never 
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hitherto been challenged as a violation of the Con- 
stitution. Those statutes as distinctly appropriated 
public moneys to local purposes as does the statute 
of 1896, and were even more subject to the consti- 
tutional criticism made to the act of 1896, since they 
appropriated to the use of the cities and towns not 
a part only, but the whole of the excise moneys col- 
lected. The legislative policy which has prevailed 
for so long a period, sanctioned by numerous 
statutes, never questioned in the courts and acqui- 
esced in by all departments of the state govern- 
ment, is a practical construction of the constitutional 
provision now in question, that an appropriation of 
excise moneys to the use of towns and cities under 
acts passed by a majority vote, is not an infraction 
of the Constitution, and this construction ought not 
now to be disturbed. 

We also assent to the proposition that the pro- 
visions of the former excise laws under which excise 
moneys were paid over to localities, constituted ap- 
propriations of public moneys. But the public 
moneys referred to in art. III, sec. 20, of the Con- 
stitution, are the public moneys of the State as con- 
tradistinguished from public revenues levied for local 
purposes by towns, cities and villages under State 
authority, or moneys which by a long course of legis- 
lation, as in the case of excise moneys, have been 
treated as standing in the same situation. 


The act of 1896, also, we think, appropriates to 
the towns and cities the two-thirds of the excise 
taxes which may be collected under the act. But 
it is an appropriation which operates on the fund 
at the very moment of its collection. The two- 
thirds so appropriated never reaches the treasury 
of the State and never bears the impress of State 
money. The statute declares in express terms that 
two-thirds of the fund collected ‘‘shall belong to 
the town or city in which the traffic was carried on, 
from which the revenues were received.” It was 
competent for the legislature so to declare by a ma 
jority bill, unless there is a distinction between ex- 
cise money under former statutes and excise taxes 
under the act of 1896, which would justify such 
an appropriation in the one case, but not in the other. 

We think no such distinction exists. The claim 
that the act of 1896 is a tax law, having for its pri- 
mary purpose tke raising of revenue for the support 
of government, involves the theory that the Legisla- 
ture in enacting it intended to depart from the 
principle upon which all excise laws have hitherto 
been founded. That principle has been by exac- 
tion and restriction to limit a dangerous traffic in 
the interests of social order and the public welfare. 
It is probably competent f.r the Legislature to tax 
occupations or business as a source of revenue, and 
it could tax the liquor traffic for this purpose. The 





selection of the subjects of taxation rests with the 
Legislature, and the imposition of a license fee for 
revenue on a business or occupation is an exercise 
of the power of taxation. (The License Tax Cases, 
5 Wall. 462; Cooley Con. Lim. 201.) But an exac- 
tion imposed as a condition of the right to carry on 
a business dangerous to public morals, or which 
may involve public burdens by way of discourage- 
ment or regulation, is not in any proper sense a tax. 
It does not proceed upon the principle upon which 
taxes are levied, and upon which taxation is justified, 
viz., the protection afforded by the government to 
the taxpayer. The imposition is made in such 
cases generally for a double purpose, to discourage 
the business and to secure indemnity in part to the 
public from the losses and burdens which the busi- 
ness is likely to entail. 

The so-called excise tax is for the protection of 
the community and not for the protection of the 
person from whom it is exacted. It is said by Judge 
Cooley, in his work on ‘‘ Taxation” (p. 397), that 
‘*custom has much to do in determining whether 
certain classes of exactions are to be regarded as 
taxes or as duties imposed for regulation.” There 
can be no doubt that a large revenue will result 
from excise taxes imposed by the legislature. But 
this will be a consequence of the system, and was 
not the motive of its adoption. It was manifestly 
not the intention of the legislature to encourage the 
traffic, but to control, restrict and regulate it, and 
by the local option provision it is rendered possible 
that it may be wholly prohibited in every town of 
the State, a provision quite inconsistent with a pur- 
pose to encourage the traffic or to make it an ordi- 
nary source of revenue. The fact that the exaction 
is in the act denominated a tax is not conclusive. 
All exactions imposed upon citizens by public au- 
thority are in a general sense taxes whether imposed 
for regulation or revenue. The character of the act 
of 1896, whether a tax law in a proper sense, or a 
law enacted under the police power, must be de- 
termined from’ its whole scope and tenor, and 
there can be no reasonable doubt, we think, that 
it is of the latter character. It is radically 
different in some respects from the excise laws 
which it supersedes. But the changes are in the 
administration of the excise system and not in its 
essential character. The most noticeable changes 
are: (1) State supervision in place of supervision 
of boards of excise, and (2) the opening of the 
traffic to all citizens (with certain exceptions) who 
shall pay the license tax, and give the bond re- 
quired. The payment of the tax and the giving of 
the bond are conditions precedent tothe right to 
engage in the business, and the imposition of con- 
ditions precedent is the distinguishing test of a li- 
cense law. (See Cooley, J., Youngblood v. Sexton, 
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32 Mich. 406; Marshall, J., Adler v. Whitbeck, 44 
Ohio St. 539.) The analogy between the law of 
1896 and the former excise laws is strongly marked. 
There is the same necessity of a public certification 
of a right to engage in the traftic; the same re- 
strictions and regulations intended to guard the 
traffic and reasonably protect the public against its 
acknowledged evils; the same principle of local op- 
tion, and the act incorporates the principle of the 
Civil Damage Law. The new features of the sys- 
tem may prove to be efficient means of repression 
and regulation; such as the change in the adminis- 
trative agencies, and the much larger tax upon the 
right to engage in the traffic. 

We do not deem it important to consider how 
far the legislature may go in alienating the public 
revenues, derived from the exercise of the ordinary 
power of taxation to local or private purposes. 
Clearly it cannot dispose of the public moneys of 
the State for a logical though public purpose, except 
by a two-thirds bill, and this whether the money is 
actually in the treasury of the State or in process 
of collection. But the legislative declaration in the 
act of 1896, that two-thirds of the excise taxes 
shall belong to the towns and cities, is in accord- 
ance with an uninterrupted legislative understand- 
ing, that the legislature may devote excise moneys 
to the uses of the towns and cities in which they 
are collected, by a majority bill, and it is now too 
late, we think, to question this construction of the 
Constitution. 

Second. We perceive no force in the objection 
based upon the departure in the act of 1896 from 
the classification of cities made by art. XII, sec. 2, 
of the Constitution. The section is new and its 
manifest purpose is to give some measure of protec- 
tion to cities against the evils of special legislation. 
It divides the cities of the State into three classes 
according to population, the first-class embracing 
cities having a population of 250,000 or more; the 
second, those having a population of 50,000 and less 
than 250,000, and the third, all other cities. The 
section then proceeds: ‘‘ Laws relating to the prop- 
erty, affairs or government of cities and the several 
departments thereof are divided into general and 
special city laws; general city laws are those which 
relate to all the cities of one or more classes; special 
city laws are those which relate to a single city or to 
less than all the cities of a class.” Then follow pro- 
visions for the transmission of a copy of every spe- 
cial city law after it has passed both branches of 
the legislature, to the mayor of the city for approval 
or rejection, before its final enactment and subse- 
quent action by the legislature in case of disapproval 
The law ~f 1896 in fixing the excise taxes graduates 
them in cities according to population, but does not 
follow the classification in this section of the Con- 





stitution. More is exacted in New York than in 
Brooklyn or Buffalo, and more in Brooklyn than in 
Buffalo, although these cities are cities of the first 
class in the classification in art. XII, sec. 2. 

The conclusive answer to the constitutional ob- 
jection based on this section is, that the act of 1896 
is neither a general nor special city law, nor does it 
relate to the ‘‘property, affairs or government” of 
cities. It is a general State excise law, with such 
special provisions and adaptations to localities as to 
the Legislature seemed proper. Whether the law 
should be uniform in its application to the cities of 
the State, or whether a discrimination should be 
made in the excise tax as between New York and 
any other city, and the extent of the discrimination, 
was in the discretion of the Legislature. In enact_ 
ing a general law under the police power, the 
Legislature is not hampered or restrained by the 
classification of cities in the Constitution. It may 
adjust details to meet varying conditions. In a 
health law, regulations which might be suitable and 
proper for the city of New York, a great seaport, 
exposed to peculiar dangers from infection and 
disease, might be unnecessary, burdensome and 
oppressive if applied to an inland city like Buffalo. 
The constitutional limitation relates to city laws, 
either general or special, and not to general laws 
for the government of the State, including the 
cities therein. Nor is the law of 1896 a law relat- 
ing to the “property, affairs or government of 
cities.” The granting of licenses for the liquor 
traffic has never been a corporate function or duty 
of acity, assuch. It isa function which the State 
in its aggregate capacity has administered. It has 
made use of local machinery as has been shown, 
and it has permitted the cities to use excise moneys 
for local purposes. 

But excise laws do not relate to the affairs of 
cities, and still less, to their property or govern- 
ment within the section of the Constitution now 
considered. Cities are affected by the act of 1896, 
as are all other localities in the State. But this is 
because in the framing of general laws, all places 
are alike subject to the legislative power. The act 
in question is not special legislation under the dis- 
guise of a general law. It will be the duty and we 
have no doubt the pleasure of the court, on a proper 
occasion, to give full effect to this new provision of 
the Constitution, and to construe it with that libe- 
ral spirit which is especially required in the inter. 
pretation of a remedial provision of the fundamental 
law, so that, if possible, it shall be efficient to secure 
the purposes of its enactment. 


Third. The objection that the law of 1896 was a 
special city law, which under article XII. section 2 
of the Constitution, ought to have been referred to 
the mayors of the cities affected, has been answered 





THE ALBANY LAW JOURNAL. 


349 











in the consideration of the other objection based on 
this section. It was not a special city law. It did 
not relate to the “ property, affairs of government ” 
of any city within the meaning of the section 
referred to, 

We find no ground for questioning the constitu- 
tionality of the act of 1896, and we, therefore, 
affirm the judguent below. 


o—_————— 


Hotes of Amevican Decisions. 


ASSIGNMENTS FOR CREDITORS. — A debtor of one 
who has made an assignment for the benefit of 
creditors cannot dispute the validity of the assign- 
ment upon every ground which would render it 
voidable as against a creditor who should object to 
it on such ground. (Missouri, K. & T. Ry. Co. v. 
Fuller [U. S. C. C. of App.], 72 Fed. Rep. 467.) 

CONSTITUTIONAL LAW— MUNICIPAL CORPORA- 
TIONS —LICENSES.— A city ordinance prohibiting 
persons temporarily residing in the city from sell- 
ing goods at auction without a license, thereby dis- 
criminating between temporary and permanent 
residents, is unconstitutional. (City of Carrollton 
v. Bazette [Tll.], 42 N. E. Rep. 837.) 

CONTRACTS — INTERPRETATION.— The reasonable 


intention of the parties to a contract is to be sought 
in the words of such contract, not assumed; and it 


is not the duty of a court to bend the meaning of 
some of the words of a contract into harmony with 
a supposed reasonable intention of the parties. 
(Crimp v. McCormick Const. Co. [U. S. C. C. of 
App. ], 72 Fed. Rep. 366.) 


CoRPORATIONS — AGENT’S AGREEMENT FOR ARBI- 
TRATION — RATIFICATION.— If an English corpora- 
tion, controlled by a board of directors in England, 
objects to an agreement made by its general man- 
ager in this country to submit to arbitration a claim 
against the company for a trespass in cutting tim- 
ber from the lands of another, it is its duty, within 
a reasonable time of receiving notice of the agree- 
ment, to notify the other party of its disapproval; 
and, in the absence thereof, a ratification may be 
presumed. The assertion of counterclaims by it is 
not a disaflirmance, but rather justifies a presump- 
tion of an affirmance. (Central Trust Co. of New 
York v. Ashville Land Co. [U. 8. C. C. of App], 72 
Fed. Rep. 361.) 


DEED— CONSTRUCTION BY THE PARTIES.— The 
assignee in bankruptcy of a grantor who had made 
a conveyance of realty for the purpose of with- 
drawing it from his creditors, and without receiv- 
ing payment therefor, elected to affirm the sale, and 
received the consideration from the grantee. He 
afterwards sold at auction, as a part of the assets of 





the bankrupt, the interest of such bankrupt in the 
dower fund of his mother, which was charged upon 
the land conveyed. The grantee was present, and 
bid at the sale without objection or claim of right 
in himself: Held, that the action of the parties con- 
stituted a construction of the deed, which was not 
clear in its terms as to a reservation of the grantor’s 
interest in the dower fund, and estopped the grantee 
to claim, after the death of the dowress, as against 
the purchaser at the sale, that the interest of the 
grantor in the dower fund passed to him by the con- 
veyance. (Schlegel v. Herbein, [Penn.] 34 Atl. 
Rep. 118.) 


EXTRADITION PROCEEDINGS — JUDGMENT OF 
MAGISTRATE.— Whether an extraditable crime has 
been committed is a question of mixed law and fact, 
but chiefly of fact; and the judgment of a magis- 
trate, rendered in good faith, that the accused is 
guilty of the act charged, and that it constitutes an 
extraditable crime, cannot be reviewed on the weight 
of the evidence, and is final for the purposes of the 
preliminary examination unless palpably erroncous 
in law. (Ornelas v. Ruiz [U.S. 8. C.], 16 S.C. Rep. 
689.) 


FEDERAL COURTS—FORM OF PLEADING.— One pur- 
chasing a contract which is the subject of a pending 
suit in equity may set up his interest, and obtain 
the benefit of the proceedings already had, by ob- 
taining leave to file an original bill in the nature of 
a supplemental bill. This is the appropriate form 
of pleading in such a case, and leave to file such bill 
cannot be denied, even after final hearing, and the 
direction of a decree in favor of the original com- 
plainant. (Hazleton Tripod-Boiler Co. v. Citizens’ 
St. R. Co. [U. S. C. C., Tenn.], 72 Fed. Rep. 325.) 


INTERSTATE COMMERCE LAW — CARRIERS. — When 
a railroad company whose road lies wholly within a 
State receives goods brought from beyond the State, 
under through bills of lading, and participates in 
through rates and charges, according to a propor- 
tion previously agreed on, it thereby becomes part 
of a continuous line, ‘under a common control, 
management or arrangement for a continuous car- 
riage or shipment,” within the meaning of the in- 
terstate commerce law; and it is immaterial that it 
receives as its share the regular rate charged by it 
for local traffic. (Cincinnati, N. O. & T. P. Ry. Co. 
v. Interstate Commerce Commission [U. 8. 8S. C.], 
16S. C. Rep. 700.) 


LIBEL — EVIDENCE — IDENTIFICATION OF PLAIN- 
TIFF. —In an action for libel, an acquaintance of 
plaintiff may testify that, upon reading the libelous 
publication, he understood it to refer to plaintiff.— 
Enquirer Co. v. Johnson [U. 8S. C. C. of App.], 
72 Fed. Rep. 443.) 
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Hotes of English Cases. 


Company.— Where there has been no positive 
misrepresentation in a prospectus issued by the di- 
rectors of a company, a person to whom shares 
have been allotted, for which he had applied on the 
faith of statements contained in the prospectus, is 
not entitled to have his contract to take the shares 
rescinded, merely because the prospectus did not 
set out all the facts pro and con, which were known 
to the directors, and which might induce a person 
to apply for shares, or prevent him from doing so. 
The statement that in such a case the person is en- 
titled to have his contract to purchase shares re- 
scinded on the ground of mere non-disclosure in 
the prospectus of such facts, must be qualified by 
restricting the statement to cases in which the facts 
not disclosed are such that the omission to disclose 
them renders the prospectus, as it stands, mislead- 
ing. (Chan. Div.; McKeown v. Boudard Peveril 
Gear Company, Limited, 74 L. T. Rep. 310.) 

REVENUvE.—- A testator devised certain real estate 
to trustees for a term of 500 years, and subject 
thereto he settled the same in strict settlement 
under the limitations whereof A was tenant for life. 
The trusts of the term were (inter alia) to pay out 
of the rents and profits of the estate an annuity of 
£3,000 to the person who should, for the time being 
(subject to the term) be entitled under the will to 
the possession or receipt of the rents and profits of 
the estate, and, subject thereto, to accumulate the 
rents and profits during a period of twenty-one 
years from the testator’s death, and invest the same 
in the purchase of real estate to be settled to the 
same uses as the testator’s real estate, and after the 
determination of the twenty-one years to pay the 
rents and profits to the person for the time being 
entitled to the estate comprised in the term. 

Held, that during the continuance of the twenty- 
one years A.’s annuity was a mere charge on the 
estate of another person, and consequently that 
legacy and not succession duty was payable in re- 
spect of it under section 4 of 8 and 9 Vict. c. 76. 
Shirley v. Earl Ferrers (1 Ph. 167), distinguished. 
Decision of Sterling, J. (73 L. T. Rep. 27 ; 1895, 
2 Ch. 517); affirmed. (Ct. of App.; De Hoghton v. 
De Hoghton, 74 L. T. Rep. 298). 

Witt.—W. by will gave all his residuary estate 
to trustees upon trust to pay and divide equally 
amongst all the children of his deceased’s father's 
brothers and sisters, and proceeded: ‘* I desire that 
the child orchildren of any one of such brothers or 
sisters as may be dead shall take his, her, or their 
deceased parents’ share.” 

Held, that the testator’s intention clearly was that 
the children of the children of his cousins should 
take their parent’s share, and that the words of the 
residuary gift as they stood, without supplying any 





words, could be construed as if the word “child” 
were inserted after the words “any one.” (Chan. 
Div.; Re Wroe; Frith v. Wilson, 74 L. T. Rep. 302.) 

Wit.t.— G. C., by his will, gave certain real es- 
tate, subject to the life interest of his wife therein, 
to his son, H.G.C. ‘‘ But if he should pre-decease 
my said wife or me, or in case of his being at the 
time of the death of the survivor of my said wife 
and me, under any legal disability in consequence 
whereof he could be hindered in or prevented from 
taking the same for his own personal and exclusive 
benefit, I give the same, subject as aforesaid, unto 
his widow and children * * * living at the 
death of the survivor of my said wife and me.” 

Held, that the disability was confined to disability 
arising by act of law, that the word “legal” indi- 
cated a disability imposed by the act of the law, 
rather than one simply arising out of a voluntary 
act; that upon the facts, H. G. C. was not, at the 
time of the death of the testator’s widow, under 
such a disability, and the event on which the lim- 
itation in favor of his wife and children was to 
arise had not occurred. (Chan. Div.; Re Carew; 
Carew v. Carew, 74 L. T. Rep. 304.) 


Correspondence. 


“THe Domestic ReLations Law.” 
To the Editor of the Albany Law Journal: 

Srr:—In your issue of May 2, 1896, you print 
this newly enacted statute, and state that you 
‘¢will welcome those who favor codification and 
those who criticise it either in this particular law 
or as a generality.” 

Inasmuch as you say that this statute is a codifi- 
cation of existing statutes and the addition of cer- 
tain parts of the common law on this subject,” it 
will be assumed, with your permission, that criticism 
of this particular law, is within your courteous in- 
vitation. 

The Domestic Relations Law was framed by com- 
missioners appointed under L. 1889, ch. 289, en- 
titled “an act to provide for the revision and 
consolidation of certain of the general statutes of 
this State;” which made it the duty of the com- 
missioners ‘‘ to prepare and report to the legislature 
bills for the consolidation and revision of the 
general statutes of this State,” upon four specified 
subjects (sec. 1); also, to submit to the legislature 
in 1890 a report, and therein “suggest such omis- 
sions, contradictions and other imperfections as may 
appear in the existing statutes so proposed to be 
revised and consolidated, with recommendations 
for the amendment thereof,” and to ‘‘ provide for 
the specific repeal of the statutes which would be 
superseded or covered by the general statutes so 
proposed by said commissioners;” and it was fur- 
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ther provided, that ‘‘ said commissioners may also 
prepare and at the same time report to the legis- 
lature, bills for the consolidation and revision, in 
like manner, of such other general statutes of the 
State, as such commissioners may consider most in 
need of consolidation and revision.” 

By L. 1890, ch. 318, entitled ‘‘ An act making an 
appropriation for continuing the work of the com- 
missioners of statutory revision,” it was provided 
that ‘‘the commissioners shall continue the work of 
revision and consolidation of the statutes of this 
State under said chapter 289 of the laws of 1889, 
and according to the plan submitted in their report 
to the present legislature, and they may make re- 
ports from time to time to the present legislature 
and shall submit a report at the opening of the next 
legislature, and shall cause such work to be so far 
progressed by that time that it can be completed by 
January 1, 1892.” 

The so-called “ Ninth Edition” of ‘‘ The Revised 
Statutes” (1896) embodies, of the so-called ‘‘ Gene- 
ral Laws,’’ framed by these commissioner and others, 
chapters 1, 2, 5, 6, 7, 8, 9, 11, two chapters 13, and 
chapters 14, 16, 17, 18, 19, 20, 25, 31, 33, 35, 36, 37, 
88, 39, 40, 41, 42, 43, 45; also the “ University 
Law,” ‘‘the Consolidation School Law,” and ‘‘the 
Excise Law;” which are not “G. L.,” though 
neither special nor local; then follows the honey- 
combed wreck of the venerable R. S. of 1827-1828; 
while, last but not least, are 1,144 pages of 
‘General Statutes’’ of 1777-1895,” which are un- 
shackeled, being “independent of the Revised Stat- 
utes of 1827-1828, of the Civil, Criminal and Penal 
Codes, and of the Revised General Laws of 1890- 
1895.” 

When he considers that to this array are to be 
added the Code of Civil Procedure, the Code of 
Criminal Procedure and the Penal Code aggregating 
5,088 sections, which also rejoice in a degree of in- 
dependence, the student or practitioner of the law 
may be excused if he look around for a helper — 
even a codifier would be welcomed, unless his dis- 
may would be increased by the information that 
this is the result of codification. 

It is probably undisputed that a “ Codification ” 
implies a complete collection and arrangement of the 
positive laws, written and unwritten, on the subject 
taken in hand. No one could object to an orderly 
arrangement and condensation of existing statutes 
on any subject. An ideal method of general legis- 
lation would include an exhaustive table of chapters 
and subdivisions, into one or more of which all new 
statutory enactments would naturally enter as com- 
ponents. To the uncritical reader of the Acts, 
which constitute the authority of the Revision Com- 
missioners of 1889, it seems that no Codification in 
the proper sense, of the law prevailing in this State 





was intended. Hence, it would be a matter of less 
surprise, if the new ‘‘ Domestic Relations Law ” did 
not aim at, or accomplish, a true codification, but 
only, as you observe, codfied (?) existing statutes, 
and added some parts of the common law on this 
subject. 

The profession and the public, however, doubt- 
less, all look to a revising or codifying commission, 
in the Empire State, working in the end of this 
century, for certain marked and beneficent results, 
in any work involving a new form of the statutes, 
on any branch of the substantive law, especially so 
important a branch as the law of the domestic rela- 
tions, They would certainly be justified in expect- 
ing, perhaps, first of all, a true logical division of 
the subject, i.e., an arrangement of the sections 
under properly co-ordinated headings and sub-head- 
ings. Minor subjects of anticipation would be the 
use of grammatical language, uniform phraseology, 
a reasonable degree of rhetorical smoothness, con- 
densation, an avoidance of inconsistencies, and a 
regard to the form and substance of the related por- 
tions of the established Code of Civil Procedure. 

It is with unqualified respect, and yet with un- 
embarrassed freedom, that a rapid glance is taken 
at “ Chapter 48 of the General Laws.” —The Do- 
mestic Relation Laws — for the purpose of noting, 
briefly, how far such anticipations of improvement 
in the statute law, on this fundamental subject, are 
met by the new revision. 


Division and Arrangement. 


The chapter on this subject, framed by the emi- 
nent revisers of 1828-1830, presents an admirable 


model of orderly division. The chapter (8) is en- 
titled, ‘“‘ Of the Domestic Relations.” It comprises 
four titles, respectively: ‘‘Of Husband and Wife;” 
“Of Parents and Children;” “Of Guardians and 
Wsrds:” “Of Masters, Apprenticesand Servants.” 
Each subdivided ‘‘title” contains a series of 
‘¢ articles,” consisting of sections relating to the 
subject of the ‘‘ title.” 

In the new law, there is but one division — into 
eight “articles.” It is with no feeling short of as- 
tonishment, that one reads the captions of this list 
of (what should be) co-ordinate divisions. ‘‘ Article 
1. Unlawful Marriages. 2. Solemnization, Proof 
and Effect of Marriage. 38. Certain Rights and Li- 
abilities of Husband and Wife. 4. The Custody 
and Wages of Children. 5. Guardians. 6. The 
Adoption of Children, 7. Apprentices and Ser- 
vants. 8. Laws Kepealed; When to Take Effect.” 

The first section (under Article 1) gives the chap- 
ter its English name, and defines a ‘‘ minor,” but 
carefully abstains from defining an ‘‘adult,” who 
appears, undefined, in article 6. The Code of Civil 
Procedure speaks uniformly of an “infant,” in 
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designating a natural person of the age of less than 
twenty-one years. Section 10 (under article 2) de- 
clares that a lawful marriage (hereafter contracted) 
is as valid as if the article had not been enacted. 
Section 11, provides for the solemnization of a 
marriage before a justice of a district court in the 
city of Brooklyn; there being no such courts in that 
city (see L 1888, ch. 100.) Subdivision 1, of sec- 
tion 11, specifies a “ clergyman,” as a lawful solemni- 
zer of a marriage, and the last sentence of the sec- 
tion defines a ‘‘ clergyman” only as ‘‘used in the 
following sections of this article.” In section 13, 
we read, ‘‘if more than one are present;” and, in 
section 14, ‘‘if more than one is present.” Section 
13 requires the clergyman, etc., under certain 
circumstances, to administer an oath, but does not 
prescribe its tenor, nor provide any sanction in case 
of falsity. Section 17 vives a schedule of fees 
which ‘* may be collected” for services connected 
with solemnization; but there is no mode of collect- 
ing indicated, and a clergyman seems to be 
prohibited from taking more than one dollar. 
Section 18 declares that ‘‘an illegitimate child 
whose parents have Herefofore intermarried * * + 
‘*shall thereby become Jegitimatized.” Section 21 
provides that a married woman has “all the rights 
to be liable on” her contracts as if she were un- 
married. Section 26 introduces a new tenure of 
real property —‘‘ by the entireties.” Section 27 
adds to the injuries (to persons and to property), re- 
cognized by the Code of Civil Procedure, two 
others — injuries to character, and injuries arising 
out of the marital relation; and contains an obscure 
intimation of a distinction between “ wrongful” 
and ‘‘ tortious’ acts, Section 29 allows a trustee 
to convey the rents, issues and profits of property to 
a married woman. Sections 40 and 41 revivify two 
ancient sections relating to the subject of habeas 
corpus for minors, under circumstances involved in 
much obscurity. The running title of section 40 
requires the detention to be by the parent, but the 
body of the section does not, Both of the sections 
seem to invade the domain of procedure-law; and 
the antiquity, and perhaps obsolescence, of the pro- 
visions is in keeping with the profuse verbiage with 
which the court is allowed to ‘award charge and 
custody " of the child , “under such regulations and 
restrictions and with such provisions and directions, 
as the case may require.” 

Article 5, on ‘“ Guardians ” embodies in five sec- 
tions all the law deemed necessary to be codified 
and preserved on this immense subject. This con- 
densation is rendered posssible, in part at least, by 
the expedient of declaring (Section 50), as to a 
minor, under certain circumstances, that ‘‘the 
guardianship of his property with the rights, powers 
and duties of a guardian in socage,” (?) shall belong 
to specified persons, thus remanding the student 








and practitioner to the sepulchral lore of Bracton, 
Fleta, Voke, Littleton & Co., for a knowledge of 
the rights, powers and duties of this knight of the 
Norman ploughshare, the same ‘‘as if this article 
had not been enacted.” 

This burden is aggravated by the terms of the 
section (50), which apply in all cases ‘‘ where a 
minor, for whom a guardian of the property has 
not” (i. e., When this article takes effect ?) ‘‘ been 
appointed, shall acquire real property;” and the 
door seems also to be opened to a conflict between 
alleged guardians. It may be surmised that a 
“ guardian appointed in pursuance of this article" 
(Section 50) will be construed to be identical with 
a “guardian appointed in pursuance to this section.” 
(Section 51.) 

In all seriousness. it is melancholy to contemplate 
this article on ‘‘ Guardians,” as the result of a re- 
vision and codification of the law, and therefore the 
best form the New York lawyer can hope to see 
this law in, for at least the next quarter of a 
century. In the brief compass of five sections, 
there are agglomerated disjointed allusions to a 
variety of guardians—the grand result being, 
candidly speaking, nothing better than a jumble. 
Alongside of our ‘‘ Guardian in socage” with his 
unknown, medieval ‘‘ rights, powers and duties” 
(section 50), are found “ general guardian of the 
property” (7ib.), ‘‘testamentary guardian” (b.), 
‘**joint guardian ’—of what, and whether general, 
not stated (section 51), ‘‘a person appointed 
guardian by deed” (ib.), and finally, and most 
generally, “‘a general guardian,” pure and simple 
(section 58). The ‘‘minor” of the first three sec- 
tions of the article becomes a ‘‘ ward ” for the first 
time, in section 53. It is only a ‘‘ testamentary 
guardian” or a “person appointed guardian in pur- 
suance of this section” (section 53) by deed, who 
has the enviable but indefinite privilege of bringing 
“such actions as a guardian in socage might by law” 
(section 52)—referring to leges anglie. The diffi- 
culties of ‘‘a general guardian or guardian in socage 
—let us hope, not both—(section 53) in managing 
the ‘‘property or inheritance” will be novel, if not 
onerous in repairing and maintaining such “gardens” 
as constitute ‘appurtenances to the lands’ of his 
ward!” Perhaps /anging gardens might be 
deemed to come within the equity of the statute? 

This brings the examination down to section 54 ; 
but as there are no sections 5-9, 19, 30-39, or 43-49, 
the progress made in the criticism of the Domestic 
Relations Law, is less than might be inferred. 

There remain the important subjects of “the 
adoption of children” (art. 6), and ‘‘Apprentices 
and Servants” (art. 7). 

Yours truly, 
THeoporeE F. 0. DEMAREST. 
(To be continued.) 
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HE much discussed and abused law known 
asthe Albany Police Bill has been declared 
unconstitutional by the Appellate Division of the 
Third Department, affirming the opinion of 
Judge Parker which we recently discussed. 
The opinion of the majority of the Court is 
written by Judge Herrick and is certainly one 
which. though voluminous, impresses the reader 
as going to the root of the question and decid- 
ing many important points of municipal govern- 
ment which are too often the playthings of 
partisan Legislatures. 


The opinion is too volu- 
minous to publish, being over fifty-three type- 
writen pages in length, though we should like 


to give the readers of the Law Journal that 
part which discusses the unconstitutionality of 
of the act and which in the opinion includes a 
full exposition of local self-government and 
“ majority rule.” 

The exhaustive opinion of Judge Herrick, in 
which he discusses the merits of the Albany 
police law and decides that it is unconstitutional, 
is one which merits careful and thoughtful 
consideration, and deserves and will win a high 
degree of praise from those who appreciate well 
expressed law and the proper dignity and high 
functions of the judiciary, 

The first part of the opinion deals with the 
purpose of the police bill, and Judge Herrick 
discusses in a large minded and thoughful man- 
ner the questions of local self-government and 
“majority rule.” This part of the opinion gives 
us a savor of earlier days, of the spirit of the 
constitution which created the judiciary to 
stand between the people and an arrogant and 
reckless legislative body. It breathes a spirit 
that in these days of money making, these 
years of political strifes, shows there isa de- 
cency of legislation in touch with the constitu- 
tion, circumscribed by its principles, which 
must be respected and adhered to. The opinion 
shows that the municipalities of this State are 
entitled to local self-government and“demon- 
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strates that the principle of majority rule in our 
own cities is as important to the preservation 
of the rights of citizens and is as pertinent to 
their welfare as it was when first inspired with 
life by the founders of our fnndamental law. 

We find in the opinion the principles of local 
self-government and majority rule laid down in 
a clear, masterful and appreciative manner, and 
we believe that the highest court of this State 
will do itself honor and credit by affirming the 
judgment of the Appellate Division on the opin- 
ion of Judge Herrick. This opinion is in keep- 
ing with many which Judge Herrick has written 
and which to-day are acknowledged to be the 
law on many important subjects. 

Judge Herrick shows that the purpose of this 
bill, being to defeat the principles of local self- 
government and “ majority rule,” is unconstitu- 
tional, and then proceeds to show that the 
means employed in the law to make effective 
this unconstitutional purpose are themselves in 
direct conflict with the fundamental law of the 
State. The opinion declares that the common 
council is not created for the purpose of allow- 
ing its individual members, or a minority of 
them, to effect legislation, but that it is created, 
under the charter of the city and under the 
Constitution of the State, to act as a whole 
In other 
words, the common council is to act and power 
is not conferred by any statute or by any pro- 
vision of the Constitution on the minority of 
the legislative body of the city. 


through a majority of its members. 


The opinion as a whole is most satisfying, in 
that it not only warns the legislature that its 
powers are defined and that it must act within 
constitutional limitations, but also as a vigorous 
and manly outline of the proper functions and 
limits of the common council which a partisan 
legislature was too anxious to prostitute to po- 
litical purposes. As a whole the opinion from 
a legal standpoint is above question and will 
be used as an authority on the questions of 
municipal law which it discusses. 

There is, however, so much needed for a 
proper consideration of the fact that we have 
local self-government and that it is so lightly 
regarded by partisan legislatures, that we think 
it is appropriate to publish a considerable por- 
tion of Judge Herrick’s opinion on this import- 
ant subject in which he discusses in a scholarly 





354 


THE ALBANY LAW JUURNAL. 





manner the birth of such a principle and its 
later development and recognition by the au- 
thorities of this State. On this subject Judge 
Herrick says: 

“ The principle of local self-government is re- 
garded as fundamental in American political 
institutions. It means that local affairs shall be 
decided upon and regulated by local authori- 
ties, and that the citizens of the different po- 
litical divisions of the State have the right to 
determine upon their own public concerns and 
select their own local officials without being 
controlled by the general public or the State at 
large. For this purpose municipal corpora- 
tions are established and are invested with 
rights and powers of government subordinate 
to the general authority of the State, but ex- 
clusive within their sphere. 

“Tt is axiomatic that the management of 
purely local affairs belongs to the people con- 
cerned, not only because of being their own 
affairs, but because they will best understand 
and be most competent to manage them. The 
continued and permanent existence of local 
government is therefore assumed in all the State 
constitutions, and is a matter of constitutional 
right, even when not in terms expressly provided 
for. It would not be competent to dispense 
with it by statute. The institution of local self- 
government is not an American invention, but 
is traditional in England, and is justly regarded 
as one of the most valuable safeguards against 
tyranny and oppression. It is but an extension 
of this idea that the government of the United 
States should be intrusted with only such 
powers and rights as concern the welfare of the 
whole country, while the individual States are 
left to the uncontrolled regulation of their in- 
ternal affairs,” (Black’s Constitutional Law, 
373-74. See also, Dillon on Municipal Cor- 
porations, vol. 1, page 48. Beach on Public 
Corporations, vol. 1, page 48. Landon’s Con- 
stitutional Law, 319 et seq.) 

Local self-government is the school which 
fits the people for self-government. 

Local self-government is the result and also 
the most efficient preserver of civil liberty. 

Lieber treats of its importance and speaks 
of it as the “corrollary of civil liberty.” (Lie- 
ber’s Civil Liberty and Self-government, Chap- 
ter 26.) 

De Tocqueville, one of the most intelligent 





observers of our form of government, attributed 
its success and our capacity for self-goverment, 
to our distribution of governmental powers 
among the small political subdivisions of the 
State, and the exercise of those powers by the 
people of the locality, and in speaking of it he 
remarked, “ Local assemblies of citizens consti- 
tute the strength of free nations.” 

“Municipal institutions are to liberty what 
primary schools are to science, they bring it 
within the people s reach; they teach men how 
to use and how to enjoy it. A nation may 
establish a system of free goverment, but with- 
out the spirit of municipal institutions it cannot 
have the spirit of liberty.” (M. De Tocque- 
ville’s Democracy in America, chapter 5.) 

Justice Brown, in his dissenting opinion in 
the case of The People ex rel. v. Draper, 15 
N. Y. 582, expressed himself upon this subject 
as follows: “ Wherever the Anglo-Saxon race 
have gone, wherever they have carried their 
language and laws, these communities, each 
with a local administration of its own selection, 
have gone with them. It is here they have ac- 
quired the habits of subordination and obedi- 
ence to the laws of patient endurance, resolute 
purpose, and the knowledge of civil govern- 
ment, which distinguished them from every 
other people. Here have been the seats of 
modern civilization, the nurseries of public 
spirit, and the centres of constitutional liberty. 
They are the opposites of those systems which 
collect all powers at a common centre, to be 
wielded by a common will, and to effect a com- 
mon purpose; which absorb all political au- 
thority, exercise all its functions, distribute all 
its patronage, repress the public activity, stifle 
the public voice, and crush out the public lib- 
erty. (Cited and approved in State v. Denny, 
118 Ind. 382.) 

While the above language was used in a dis- 
senting opinion, there was no division in the 
court upon the principle of local self-govern- 
ment, but it was held, as I shall have occasion 
to call attention to hereafter, that under our 
Constitution it did not apply to that case. 

The principle is one that runs through our 
entire system of government, from the road 
and school district up on to the Federal gov- 
ernment. 

The right of cities to govern themselves has 
been the subject of attack by arbitrary power 
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from a very early period. It appears to have 
been one of the abuses complained of by the 
barons in England prior to the granting of the 
Great Charter, for we find that instrument, 
after providing that the city of London should 
have all its ancient liberties and free customs, 
also provides in the sixtieth article as follows: 
“Furthermore, we will and grant that all other 
cities, burroughs, towns and ports shall have all 
their liberties and free customs.” 

They were the subject of attack by Cromwell 
in the height of his power ; Charles the Second 
sought to bend them to his will, and James, in 
innumerable instances, removed the 
officers and directed the election of others in 
their place, who were expected to be more sub- 
servient to his wishes; his efforts culminated 
in causing the charter of the city of London to 
be revoked by a servile court. In this country 
excess of partisanship has caused efforts to be 
made from time to time by both of the leading 
political parties, either to control localities by 
the use of legislative power, or to neutralize 
and destroy the power of those dominant in a 
particular locality where they have not been in 
accord with the dominant party in the State, 
and sometimes even where though of the same 
party, they were not in accord with the con- 
trolling element of that party. In these efforts 
the principles of our government have been lost 
sight of, and the attempt has been made to 
make the governments of many of our cities 
governments of men, and not of law or prin- 
ciple. 

The principle has been the subject of inves- 


local 


tigation by the courts of some of our sister 
States, and whatever has been their decisions in 
the particular case under consideration, they 
have been, so far as I have been able to discern, 
unanimous in holding that it is an inseperable 
part of our American system of self-govern- 
ment. 

In the case of the People v. Hurlbut, 24 
Mich. 44, the justice expressed himself in part 
as follows; “And the question, broadly and 
nakedly stated, can be nothing short of this: 
Whether local government in this State is or is 
not a mere privilege, conceded by the Legisla- 
ture in its discretion, and which may be with- 
drawn at any time at pleasure ?” 

“T state the question thus broadly because, 
notwithstanding the able arguments made in 





this case, and after mature deliberation, I can 
conceive of no argument in support of the legis- 
lative authority which will stop short of this 
plenary and sovereign right." * * * * 

‘We have taken great pains to surround the 
life, liberty and property of the individual with 
guarantees, but we have not, as a general thing 
guarded local government with similar protec- 
tions. We must assume either an intention 
that the legislative control should be constant 
and absolute, or, on the other hand, that there 
are certain fundamental principles in our general 
frame-work of government which are within the 
contemplation of the people when they agree 
upon a written charter, subject to which the 
delegations of authority to the several depart- 
ments of government have been made. That 
this last is the case, appears to me too plain for 
serious controversy. The implied restrictions 
upon the power of the Legislature, as regards 
local government, though their limits may not 
be so plainly defined as express provisions might 
have made them, are nevertheless equally im- 
perative in character, and whenever we find 
ourselves clearly within them, we have no alter- 
native but to bow to their authority. The 
Constitution has been framed with these re- 
strictions in view, and we should fall into the 
grossest absurdities if we undertook to construe 
that instrument on a critical examination of the 
terms employed, while shutting our eyes to all 
other considerations.” 

“The circumstances from which these im- 
plications arise are: First, that the constitution 
has been adopted in view of a system of local 
government, well understood and tolerably uni- 
form in character, existing from the very earliest 
settlement of the country, never for a moment 
suspended or displaced, and the continued 
existence of which is assumed; and, second, 
that the liberties of the people have generally 
been supposed to spring from, and be dependent 
upon that system.” * * * 

“ The State may mould local institutions ac- 
cording to its views of policy or expediency; 
but local government is matter of absolute right, 
and the State cannot take it away. It would 
be the boldest mockery to speak of a city as 
possessing municipal liberty where the State 
not only shaped its government, but at discre- 
tion sent in its own agents to administer it; or 
to call that system one of constitutional freedom 





356 


THE ALBANY LAW JOURNAL. 








under which it should be equally admissible to 
allow the people full control in their local affairs 
or no control at all.” * * * 

“*What I say here is with the utmost respect 
and deference to the legislative department, 
even though the task I am called upon to per- 
form is to-give reasons why a blow aimed at the 
foundation of our structure of liberty should be 
warded off. Nevertheless, when the State 
reaches out and draws to itself and appropriates 
the powers which from time immemorial have 
been locally possessed and exercised, and in- 
troduces into its legislation the centralization 
ideas of continental Europe, under which des- 
potism, whether of monarch or commune, alone 
has flourished, we seem forced back upon and 
compelled to take up and defend the plainest 
and most primary axioms of free government, 
as if even in Anglican liberty, which has been 
gained step by step, through extorted charters 
and bills of rights, the punishment of kings and 
the overthrow of dynasties, nothing was settled 
and nothing established.” 

The same principle was reaffirmed in the case 
of the People v. Common Council of Detroit, 
28 Mich., 228; Attorney-General v. Detroit, 58 
Mich., 213; and see, also, Caldwell v. Justices, 
4 Jones (N. C.), 323. 

In the case of the City of Evansville v. The 
State, 118 Ind., 427, it was held that the right 
of local self-government existed prior to the 
adoption of the constitution, and was not ex- 
pressly yielded up or granted to any of the de- 
partments of the State government by that con- 
stitution, which, on the contrary, was framed 
with reference to the then existing local govern- 
ments, and that the right of local self-govern- 
ment still belonged to the people of the munici- 
palities of the State. To the same effect, see 
State v. Denny, 118 Ind., 382. 

In our own State, it seems to me, the subject 
has been placed beyond question. All through 
our State Constitution, this principle of local 
self-government is recognized. (People v. Por- 
ter, go N. Y. 68.) 

It is emphasized by section 2 of article 12 of 
the Constitution, which provides that before 
any bill for a special city law, relating to a city, 
can become a law, it must, after it has passed 
both branches of the Legislature, be submitted 
to the city authorities of such city for their ap- 





proval or rejection, and cannot become a law, 
in case of rejection by them, until it has again 
passed both branches of the Legislature, and 
been signed by the Governor; and it culmi- 
nates in section 2 of article 10, which reads 
that: “All county officers, whose election or 
appointment is not provided for by this Consti- 
tution, shall be elected by the electors of the 
respective counties, or appointed by the boards 
of supervisors, or other county authorities, as 
the Legislature shall direct. All city, town and 
village officers, whose election or appointment 
is not provided for by this Constitution, shall 
be elected by the electors of such cities, towns 
and villages, or by some division thereof, or be 
appointed by such authorities thereof, as the 
Legislature shall designate for that purpose.” 

“Speaking of the same section in the Con- 
stitution of 1846, Justice Andrews said: ‘The 
obvious purpose of the provision of the Consti- 
tution which has been quoted, was to secure to 
the people of the cities, towns and villages of 
the State the right to have their local offices 
administered by officers selected by them- 
selves.’ (People v. McKinney, 52 N. Y. 374-78.) 

“This section, as it existed under the former 
Constitution, has been under consideration 
upon several occasions. (In the People v. 
Draper, 15 N. Y. 532; People ex rel. v. Shep- 
ard, 36 N. Y. 285; People ex rel. Pinckney, 32 
N. Y. 377; People v. Albertson, 55 N. Y. 50.) 

“The force of the provisions of the Consti- 
tution for the preservation of local self-govern- 
ment, by providing for the election of local 
officers by the people of the localities, or for 
their appointment by local authorities, was rec- 
ognized, and the validity of the acts then in 
question was sustained on the ground, in the 
cases of Draper and Shepard, that new political 
divisions of the State had been created, and 
that as to such new divisions the provisions of 
the Constitution under consideration did not 


apply.” 


An English correspondent, commenting on 
the recent case of Ritter v. Mutual Life As- 
surance Company, writes as follows : 


An American judge has ruled that there is 
in every policy of life assurance an implied 
warranty on the part of the person taking out 
the policy that the assured will not terminate 
his own life. (Ritter v. The Mutual Life As- 
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surance Company.) His view is that the pre- 
miums of the office are calculated on the 
course of ordinary events — of lives running 
out to their natural termination —that the 
assured knew it and contracted on the basis of 
that common understanding. For some pessi- 
mists, no doubt, of the Schopenhauer type, who 
are tired of life, a policy for a handsome sum 
and suicide to follow presents a very eligible 
mode of making provision for a family; but 
surely life assurance companies reckon with 
this morbid residuum in their tables of mor- 
tality, or ought to do. The sounder method 
of dealing with the matter is not to postulate 
an implied warranty —implied contracts are 
always dangerous— but to rely on the legal 
doctrine that a man cannot benefit by his own 
felony. Suicide, if willful, is fe/o de se, and in 
English law disentitles the assured to benefit 
by his own criminal act—that is, disentitles 
him, or rather his estate, to the policy moneys. 
(Cleaver v. The Mutual Reserve Fund.) The 
doctrine has this advantage, too, that, involving 
as it does a personal disability only of the 
wrongdoer, it does not prejudice persons 


claiming through him dona fide and for value. 


In England the Court of Appeals in the case 
of Finch v. Oake, 1 Ch. 409, has recently passed 
on a question of law in regard to the effect of 
the resignation of a member of a voluntary as- 
sociation. The facts were that a voluntary 
trade protection society had been formed whose 
members became such by election and paid an 
annual subscription in return for which they 
were entitled to legal assistance for the purposes 
of their trade and to some other benefits. By 
the rules the members incurred no obligations 
beyond the payment of their dues. These rules 
contained no provision as to the retirement or 
expulsion of members. It seems that the plain- 
tiff, who was one of the members, having been 
such for over a year, wrote a letter to the cen- 
tral body of the society stating that he desired 
to withdraw his name as a member. He re- 
ceived no reply, and in fact none was sent. A 
month later, desiring to continue his member- 
ship, he wrote to the chairman of the society 
requesting him to withdraw his resignation. In 
reply to this the secretary of the association 
wrote him that it had been unanimously re- 
solved to accept his resignation. Correspond- 





ence followed, and the plaintiff brought suit to 
enjoin the committee from excluding him from 
membership. The court on appeal held, that 
in a society similar to the one to which the 
plaintiff belonged a member could retire at any 
time without the consent of the others, and that 
the plaintiff ceased to be a member as soon as the 
society had received his letter stating that he 
wished to withdraw; that there was no neces- 
sity of an acceptance of his resignation by the 
society; that he could not withdraw his resig- 
nation before acceptance, and that he could not 
become a member of the society again without 
re-election. 


The increased interest in the law of copy- 
right on account of the large number of literary 
and semi-literary publications which are yearly 
being issued, makes an article from the Law 
Times of especial interest. The article refers 
to copyright in engravings. It is short and con- 
cise and gives a review of the legislation on 
this subject in England. It runs as follows: 

The first statute relating to Engravings is the 
8 Geo. 2, c. 13. This statute, after reciting in 
the preamble that printsellers and other per- 
sons had, without the consent of the inventors, 
designers and proprietors of such prints, copied, 
engraved and published base copies of such 
works, designs and prints, enacted that, after 
the 24th June, 1735, every person who should 
invent and design, engrave, etch or work in 
mezzotints or chiaro oscuro, or from his own 
works and invention should cause to be de- 
signed and engraved as aforesaid, any histori- 
cal or other print or prints, should have copy- 
right in the same for a term of fourteen years 
from first publication. The next act in order 
of date is the 7 Geo. 3, c. 38. This act goes 
further than the previous act, and gives copy- 
right in any historical print or prints, or any 
print or prints of any portrait, conversation, 
landscape or architecture, map, chart or plan, 
or any other print or prints whatsoever. Fur- 
ther, the benefit of the acts is given to persons 
who shall engrave, etch, or work in mezzotints, 
or chiaro oscuro, or cause to be engraved, 
etched or worked, any print taken from any 
picture, drawing, model, sculpture, either an- 
cient or modern, in like manner as if such print 
had been graved or drawn from the original 
design of such graver, etcher, or draughtsman. 
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The length of term in copyright was extended 
to twenty-eight years from the first publication. 
We next come to the act of 17 Geo. 3,c. 57, 
which, after reciting the previous acts, enacts 
that, if after the 24th June, 1777, any engraver, 
etcher, printseller or other person, should, 
within the time limited by the aforesaid acts, 
engrave or etch, etc., any print, without the 
consent of the proprietor, he should be liable 
to damages. 

The 6 & 7 Will, 4, c. 59, extended the pro- 
visions of the 17 Geo. 3, c. 57, and the other 
Acts therein recited, to Ireland. By the 15 & 
16 Vict. c. 12, s. 14, “ print” includes prints 
taken by lithography or any other mechanical 
process by which prints or impressions of draw- 
ings or designs are capable of being multiplied 
indefinitely, Since the first of the above Acts, 
certain legal points in connection with the law 
of engravings and prints have been decided. 
In Graves v. Ashford (L. Rep. 2 C. P. 410, 
421) it was held, that any process by which en- 
gravings or pictures may be copied may come 
within the express words of the aforesaid Acts. 
In Stannard v. Lee (24 L. T. Rep. 459) the 
question for decision by the Court of Appeal 
was whether “maps” could be treated as works 
of art. It was held that they could not, the 
decision of Bacon V. C. (23 L. T. Rep. 306) 
being reversed. This decision seems to have 
been based upon the definition of “ books ” in 
the Copyright Act of 1842 (5 & 6 Vict. c. 45, 
s. 2), where book is defined to mean (snter alia) 
“‘map;’’ therefore, maps must now be considered 
as literary works and registered under the Act 
of 1842. In Stannard v. Harrison (24 L. T. 
Rep. 570) Bacon V. C. held that where 
an engraver had given to him by the plaintiff a 
rough sketch of a map and was furnished with 
information to be recorded on it from time to 
time, and had directions given to him as to its 
size and contents, the plaintiff was held entitled 
to the copyright in the engraving, as he had 
caused the map to be designed from his own 
invention. Producing reduced photographic 
copies of an engraving are within the words of 
the act. Gambart v. Ball (1865), 14 C. B. N. 
§. 306. The proprietor has the right of assign- 
ing the production of engravings of one size 
and reserving to himself the right of producing 
all other sizes of prints. Lucas v. Cooke, 42 
L. T. Rep. 180; 13 Ch. D. 872. The fact of 





publication alone in Great Britain is not suffi- 
cient to give copyright; the print must have 
been engraved, drawn, etched, or designed in 
Great Britain. Page v. Townsend, 5 Simons, 
395; 17 Geo. 3c. 57,s.1. A foreigner can ob- 
tain copyright. The only thing necessary to give 
copyright is that the name of the proprietor with 
the day of first publication must be engraved on 
each plate and printed on each print or prints. 
Brooks v.Cock, 4 N. & M. 652; 8 Geo. 2, c. 13, 
s. 1. But the requirements as to the name of the 
proprietor and the date of publication are not 
necessary where the engrayings are included as 
illustrations in a book; in such case the book must 
be registered under 5 and 6 Vict., ch. 42, Bogue 
v. Houlston, 5 De G. & S. 267; Maple v. Jun- 
ior Army and Navy Stores, 47 L. T. Rep. 589; 
21 Ch. Div. 369. An action for damages may 
be brought against the offender for infringe- 
ment. (17 Geo. 3, ch. 57.) Further, by 8 Geo. 
2, ch. 13, $ 1, and 7 Geo. 3, ch. 38, § 5, an 
action lies for penalties, there is a forfeiture of 
the plate and prints to the proprietor of the 
copyright, who must destroy such plate or prints. 
Half the penalty goes to the crown and half to 
the person suing. By section 7 of 7 Geo. 3, 
chapter 38, the action must be brought within 
six calendar months after offense committed. 
The penalty is payable for each print. (Zx parte 
Beal, 18 L. T. Rep. 285; L. Rep. 3 Q. B. 387.) 
In order to recover penalties, proceedings may 
be taken in England before the magistrates who 
have jurisdiction where the party resides, or an 
action may be brought against the offending 
party. (25 and 26 Vict. ch. 68, § 8.) 

No power of seizure or search is given by the 
act, and the objection to the course of pro- 
cedure to be adopted and required by the acts 
is that itinerant vendors of piratical photographs 
and engravings cannot be proceeded against 
summarily, as it is often difficult to find them 
committing an offense against the acts in the 
place where they reside. ‘The consent of the 
owner of the copyright in the engraving, print, 
etc., isnecessary for the purpose of reproducing 
the same (18 Geo. 2, c. 13, s. 1, and 17 Geo. 
3, - 57); such consent must be in writing and 
attested by two witnesses. 


The Court of Appeals in England has also 
decided in the case of Hardaker v. Idle Dis- 
trict Council, 1 Q. B. 335, that a municipal 
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corporation owes to the public a duty to con- 
struct its sewers so as not to injure the gas 
mains or other underground conveniences ; that 
it will be responsible to any one injured in con- 
sequence of a breach of this duty, though the 
performance of it has been delegated to an in- 
dependent contractor ; and consequently that 
if a gas main is broken by the negligence of 
a contractor in executing the work, and an ex- 
plosion takes place in a private house, because 
of the escape of gas from the main so broken, 
the municipality will be liable, the damages 
being too remote. 


The Supreme Court of South Carolina has 
decided in in re Crawford’s Will (24 S. E. Rep. 
69), that if the name of a witness is signed to 
the execution of a will by another at the request 
of the witness and in her presence and that of 
the testator, the attestation is sufficient though 
the person whose name is signed as a witness 
does not touch the pen, provided, however, the 
witness, though able to write, is temporarily so 
far incapacitated that she writes with difficulty 
and is in the habit of using an amanuensis. 


THE COMMERCE CLAUSE OF THE CON- 
STITUTION. 


Address before the Illinois Bar Association by Robert 
Mather, of Chicago. 

HE Commerce Clause of the Constitution was 
the outgrowth of the commercial confusion 
that reigned during the Confederation. In none 
of its wretched features of incompetency was the 
Federal compact that preceded the Constitution 
more conspicuous than in its inability to control 
commerce among the States and with foreign na- 
tions. The discriminating regulations of the several 
States that harassed and impeded commercial inter- 
course not only displayed the present weakness of 
the Federal union, but threatened to restrict its 
destined growth and greatness. Washington, whose 
prophetic vision foresaw the mighty empire, the 
seat of which was to be in the great West and 
Northwest, also saw that the commercial destiny 
of this future empire was linked, by the only 
natural sources of communication that could serve 
its commerce, the Mississippi and Ohio rivers, to 
the Spanish power at New Orleans. To save this 
vast domain, with its ripening promises of great- 
ness, to the American power on the Atlantic coast, 
he projected artificial means of communication be- 
tween the East and the West, to serve as ‘‘the 
channel of conveyance of the extensive and valuable 





trade of a rising empire.” Railroads were not 
then even a dream, or Washington would have 
been a projector uf railroads. As it was, canal 
communication promised the fulfillment of his de- 
signs, and his great energies bent to a plan of im- 
proving the navigation of the Potomac river, and 


.| connecting its head waters by cannal with those of 


the Ohio. This was the beginning of the Chesa- 
peake and Ohio Canal, and along this line of com- 
munication, ou which the great surveyor-stutesman 
staked out the course of empire rather than of a 
canal, one of the trunk systems of inter-state rail- 
ways subsequently bound the Northwest with bands 
of steel to the government at Washington. This 
comprehensive plan for an inter-state system of 
transportation was impeded, in its inception, by 
the suvereign power of each of the States through 
which its line should run, to regulate the commerce 
it was designed to carry. Commissioners were 
appointed at Washington’s suggestion, by Mary- 
land and Virginia, to arrange for co-operation in 
the scheme. Then came the further suggestion 
from Washington, that the two States should adopt 
a uniform system of duties and other commercial 
regulations. This was followed by an invitation to 
Pennsylvania and Delaware to join in the plan of 
co-operation, both for the improved method of 
transportation and forthe uniform system of com- 
mercial regulations. From this beginning sprang 
the invitation of Virginia to all the States to send 
commissioners to the Annapolis convention to discuss 
some uniform system of legislation on the subject 
of trade. The address of Alexander Hamilton, 
adopted at Annapolis, resulted in the Convention 
which gave birth to the Constitution. 

And thus it came about that a scheme for the 
establishment of a line of interstate transportation 
was the originating force in the movement fora more 
perfect union among the States. I base no plea 
on this circumstance for the agencies now engaged 
in that business, for I know of none, since that of 
promoter Washington, which has been projected 
on so high a plane. 

Conflicts involving the commerce clause have 
necessarily been precipitated by alleged infringe- 
ment by State action upon the Federal power. 
And in these cases, as in other constitutional con- 
troversies of the early days, there was waged the 
irrepressible conflict between the advocates of 
State rights and the partisans of Federal supremacy. 
It was in the fire of the Federalizing genius of the 
great Chief Justice that the commerce clause was 
first tested. The famous case of Gibbons v. Odgen 
(9Wheat., 1), involving the validity of a grant by 
the State of New York of the exclusive right to 
navigate with steam vesssels the waters of the State, 
furnished the occasion. 
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The comprehensive and nationalizing spirit of 
Marshall never had bolder expression than in the 
language in which he brushed aside, at the outset 
of his opinion, the claims of the strict construc- 
tionists. His definitions of commerce, of commerce 
among the States, and of the power to regulate, were 
all born of his high conception of the national pur- 
poses and powers of the Constitution. And when he 
reached the conclusion that the constitutional power 
over commerce could ‘ pass the jurisdictional line 
‘fof New York and act upon the very waters upon 
“which the prohibition now under consideration 
“applies,” it would seem that the State rights forces 
were completely routed. But they rallied, and, 
though they failed to convert their impending defeat 
in this action into victory, they regained and held 
a position from which, for many years, they renewed 
and maintained the contest. The chief justice, after 
reaching in argument the lofty point of Federalism 
at which the claim for an exclusive power aimed, 
placed the decision and final judgment of the court 
ona distinctly lower plane. Webster had contended, 
on behalf of Gibbons, that the Federal power to 
regulate commerce among the States was exclusive; 
the argument for Ogden was that the power was 
concurrent, As we shall frequently use these terms 
let us define them now. The doctrine of exclusive 
power was that the subject was entirely removed 
from the reach of State legislation; that whether 
congress had acted on the subject or not, the States 
were, by the force of the Constitution, absolutely 
forbidden to act. The doctrine of concurrent 
power was ‘‘that the States could pass laws on the 
“subject of commercial regulation which would be 
“valid until congress should pass other laws con- 
“trolling them, and that then the State laws must 
“yield.” (Arg. of Mr. Webster, 9 Wheat. 15.) 


That the chief justice and the court were con- 
vinced of the correctness of Webster's position is 
shown in the statement: ‘‘ There is great force in 
this argument, and the court is not satisfied that it has 
been refuted.” It needed but a further stroke of 
that bold pen to establish forever the doctrine of 
the absolute exclusiveness of the Federal power. 
But the pen wavered ; and the question whether the 
Federal power is exclusive or concurrent was left to 
breed a long line of contentions at the bar and of 
serious dissensions among the members of tbe court. 
The case was decided against the validity of the 
State legislation, not on the broad ground to which 
the reasoning of the opinion first pointed, that the 
Federal power to regulate commerce among the 
States was exclusive, but on the narrower ground that 
the State grant was void as being in conflict with 
the laws of congress, enacted under the commercial 
power, regulating the coasting trade. 





The effect of the decision in Gibbons v. Ogden 
upon the question as to whether the Federal power 
over commerce is exclusive or concurrent has ever 
since been in controversy. The opinion of the chief 
justice has been cited as an authority on both 
sides of that controversy; and, in a measure, the 
citation doubtless has its weight on both sides. 
The argument of the opinion clearly favors the doc- 
trine of Federal exclusiveness. The judgment of 
the court undoubtedly gave origin and justification 
to the claim that the States have the power to regu- 
late interstate commerce until congress shall have 
enacted regulations on the subject. 

In the very next case decided by the Supreme 
Court,involving the commerce clause, the judgment 
was clearly placed on the high ground of exclusive- 
ness of the Federal power, Brown v. Maryland (12 
Wheat. 419) presented for decision the question of 
the validity of a law of Maryland requiring all im- 
porters and sellers of foreign articles to take out a 
license. The defendant was indicted and convicted 
for having inported and sold, without a license, one 
package of foreign dry goods. The spirit of Fed- 
eralism breathes in every line of Marshal’s masterly 
discussion of the case. Relying upon Gibbons v. 
Ogden for the basic proposition that the power to 
regulate commerce ‘is co-extensive with the sub- 
ject on which it acts, and cannot be stopped at the 
external boundary of a State, but must enter its in- 
terior,” he puts forward from this point another out- 
post of nationalism, and establishes as an enduring 
proposition in our national jurisprudence the prin- 
ciple that the Federal power is not only strong 
enough to authorize importation into a State, but is 
potent to protect a sale of the importation after it has 
reached its destination in the State. No judicial 
assertion of Federal power has gone farther in the 
development of the national idea than this pro- 
nouncement of the great chief magistrate. It 
struck the last State shackle from the limbs of for- 
eign commerce and palsied the power of the legis- 
lative arm of the State to restrain its freedom in the 
future. It made of every square inch of Federal 
domain a free field of international commerce, and 
established, as the sole arbiter of the rules that 
should govern the contest in that field, the legisla- 
tive power of the nation. 

The conclusion reached in Gibbons v. Ogden, it 
will be remembered, was that the legislative act of 
the State of New York was in conflict with the 
Acts of Congress regulating the coasting trade 
Brown v. Maryland, palpably basing its decision on 
the theory of the exclusive power of Congress, 
asserts the repugnancy of the legislative act of 
Maryland, not to any acts of congress passed in 
pursuance of the power to regulate commerce, but 
to the power itself, This decision thus reached the 
high-water mark of Federal influence in the 
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interpretation of this clause of the Constitu- 
tion. 

It would seem, after Brown v. Maryland, that the 
doctrine of the exclusive power of Congress was 
fixed upon a firm foundation. But comfort and 
support for the doctrine of a concurrent power was 
given, unconsciously, it would seem, in the very 
next case which presented the question. In Will- 
son v. Black Bird Creek Marsh Company (2 Pet. 
245) the validity of an act of the State of Delaware 
authorizing the construction of a dam in Black Bird 
creck, a stream flowing into the Delaware river, was 
drawn in question. The claim that the act was re- 
pugnant to the commerce clause was disposed of in 
the following brief language by Mr. Chief Justice 
Marshall, all the court concurring: 

‘*If congress had passed any act which bore 
upon the case; any act in execution of the power 
to regulate commerce, the ovject of which was to 
control State legislation over those small navigable 
creeks into which the tide flows, and which abound 
throughout the lower country of the middle and 
southern States; we should feel not much difficulty 
in saying that a State law coming in conflict with 
such act would be void. But congress has passed 
no such act. The repugnancy of the law of Dela- 
ware to the Constitution is placed entirely on its 
repugnancy to the power to regulate commerce 
with foreign nations and among the several States; 
a power which has not been so exercised as to 
affect the question. We do not think that the act 
empowering the Black Bird Creek Marsh Company 
to place a dam across the creek, can, under all the 
circumstances of the case, be considered as repug- 
nant to the power to regulate commerce in its dor- 
mant state, or as being in conflict with any law 
passed on the subject.” 

It has often been claimed that Willson v. Black 
Bird Creek Marsh Company is not to be reconciled 
with Gibbons v. Ogden. The perfect harmony of 
the two cases will be seen, however, when we come 
to consider the later decisions relating to the State 
power as to physical obstructions to navigation. 
For the pre-ent our purpose is served by showing 
that the decision in Willson v. Black Bird Creek 
Marsh Company gave heart again to the advocates 
of the doctrine of the concurrency of the power to 
regulate commerce. The inscrutable purposes of 
Providence had further aid in store for them. Be- 
fore the next case involving the commerce clause 
came before the court, its personnel had almost com- 
pletely changed. Of the justices who participated 
in the decisions in Gibbons v. Ogden, Brown v. 
Maryland, and Willson v. Black Bird Creek Marsh 
Company, only two remained on the bench when 
New York v. Miln was decided. The great chief 
justice and his faithful and sturdy co-worker in the 





cause of an imperial nationality, Bushrod Washing- 
ton, had both passed away. Story alone remained 
of the great minds whose federal instincts during 
the formative period of constitutional construction, 
had led the march of empire along national lines; 
and he, his influence overtopped by that of the new 
chief justice, was soon to become, on constitutional 
questions, but an unheeded voice in the wilderness. 
The genius of federalism had yielded up the sceptre, 
and the spirit of Stute rights and strict construction 
dominated the federal tribunal. 

Under these circumstances, New York v. Miln 
(11 Pet. 102), came before the court for decision. 
This case involved the validity of a law of New 
York providing that every master of a ship arriving 
in the port of New York from any country out of 
the United States, or from any other State of the 
United States, should, within twenty-four hours 
after his arrival, make a report in writing to the 
mayor, of the name, place of birth, and last legal 
settlement, age and occupation, of every person 
brought as a passenger on board the vessel on her 
last voyage. The opinion of the court, delivered 
by Mr. Justice Barbour, one of the new members, 
expressly avoided the question whether the federal 
power to regulate commerce was exclusive or con- 
current, and upheld the State law as a regulation of 
police, passed in the exercise of a power rightfully 
belonging to the State. The opinion treats tire 
case, in this respect, as one of novel impression, un- 
decided and practically uninfluenced by opinions 
that had preceded it. But the influence of Willson 
v. Black Bird Creek Marsh Company is distinctly 
apparent in the separate but concurring opinion of 
Mr. Justice Thompson. 

Mr. Justice Story, unused to a seat among the 
minority in a case involving a constitutional ques- 
tion, dissented. His argument was that the law of 
New York was a regulation of commerce similar to 
the regulation which was adjudged void in Gibbons 
v. Ogden. He contended strenuously that the 
power to regulate commerce confided by the Con- 
stitution to congress, was exclusive, and that the 
doctrine of exclusiveness was established by the 
decision not only in Brown v. Maryland but in 
Gibbons v. Ogden. Demonstrating that the act of 
New York was a regulation of commerce, he vainly 
invoked the voice of the glorious past of the court 
to stay the revolutionizing theories of the present. 

Story himself had passed from the scene when 


the License Cases (5 How. 504), came on for deci- 
sion. These cases involved the validity of certain 
acts of the States of Massachusetts, Rhode Island 
and New Hampshire, which required the taking out 
of licenses for the sale of intoxicating liquors. 
Three cases were involved in the decision. The 
Massachusetts and Rhode Island cases arose out of 
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the sale of liquors by persons who had bought 
them from the foreign importer, and the decision 
upholding the validity of the State license laws in 
those cases was undoubtedly correct. The case of 
Pierce v. New Hampshire, however, arose out of the 
sale by Pierce of a barrel of gin purchased by him 
in Boston, brought coast-wise to New Hampshire 
and sold in the same barrel and in the same condi- 
tion in which it was purchased in Massachusetts. 
The case differs from Brown v. Maryland in this, 
that the former was one arising out of commerce 
with foreign nations, which congress had regulated 
by law, whereas the present case arose out of com- 
merce between the States, in relation to which con- 
gress had not exercised its power. ‘‘The question, 
therefore, brought up for decision,” in the language 
of Mr. Chief Justice Taney, ‘‘ is, whether a State is 
prohibited by the Constitution of the United States 
from making any regulation of foreign commerce, 
or of commerce with another State, although such 
regulation isconfined to its own territory, and made 
for its own convenience or interest, and does not 
come in conflict with any law of congress. In other 
words, whether the grant of power to congress is of 
itself a prohibition to the States, and renders all 
State laws upon that subject null and void.” 

Thus it will be seen that the question which the 
majority of the court, in New York v. Miln, avoided 
by justifying the State law as a regulation of police 
and not of commerce, plainly confronted them in 
Pierce v. New Hampshire. Such was the divergence 
of view among the members of the court that no 
opinion of the court, as such, was filed. Nine sepa- 
rate opinions, by six different justices, comprise the 
report of the case, though every member of the court 
concurred in the conclnsion that was reached. In 
an elaborate opinion Mr. Chief Justice Taney asserts 
the doctrine of the concurrent power to regulate 
commerce. On principle and authority, in an ar- 
gument of great power, he maintains that this is the 
correct and established construction of the com- 
merce clause. He combats the dissenting opinion 
of Mr. Justice Story in New York v. Miln, especially 
controverting his argument founded on the opinion 
in Gibbons v. Ogden, and emphasizes the import- 
ance to the contention which he maintained, of the 
Black Bird case, in this language: ‘‘ And that the 
meaning of the court in the case of Gibbons v. Og- 
den, was such as I have insisted on is, I think, con- 
clusively proved by the case of Willson v. Black 
Bird Creek Marsh Company, 2 Peters, 215, 252.” 
Of the five other justices who filed opinions, four 
upheld the State law as an exercise of the police 
power, and resented the importation into the case 
of the controversy as to the nature of the Federal 
power over commerce; two of the four, however, 
asserting their adherence to the doctrine of concur- 
rent power. The fifth, Mr. Justice Catron, repudi- 








ated the idea that the State law was a reg ulation of 
police, and, in an argument of unexampled power, 
which has been frequently quoted, showed that, 
construed as such a regulation, the police power 
must in the end triumph over the commercial 
power. 

It is doubtful if any case is to be found in tlie 
books in which an entire concurrence in the decision 
is coupled with such complete chaos of opinion. 
This discord of sentiment was destined to breed 
chaos of conclusion in the Passenger cases, 7 How. 
283, which next presented a question arising under 
the commerce clause. The point here in issue was 
the validity of laws requiring the masters of vessels 
to pay to the health officers of the State ports a cer- 
tain sum for each passenger landed in the port. 

Mr. Justice McLean, in these cases, became a con- 
vert to the doctrine of the exclusiveness of the Fed- 
eral power over commerce. In his opinion, declar- 
ing the judgmeut of the court, holding both the 
laws of New York and of Massachusetts unconsti- 
tutional, he proved himself an able expounder of 
the principle. Gibbons v. Ogden and Brown v. 
Maryland were relied upon as establishing the doc- 
trine. Wilson v. Black Bird Creek Marsh Com- 
pany was distinguished on the ground that the act 
of the State in that case was an exercise of police 
power. The conclusion was reached: ‘‘ Whenever 
I consider the nature and object of the commercial 


power, the class of powers with which it is placed, 
the position of this court in the case of Gibbons v. 
Ogden, reiterated in Brown v. Maryland, and often 
reasserted by Mr. Justice Story, who participated 
in those decisions, I am brought to the conclusion 
that regulation of commerce among the several 


States is exclusively vested in ‘congress.” Dissent- 
ing opinions were filed by Mr. Chief Justice Taney, 
and Justices Daniels and Woodbury, Mr. Justice 
Nelson also dissenting in silence. 

The court had now wandered its appointed time 
in the wilderness of judicial uncertainty on this 
question. There was need of a Moses to lead them 
into the promised land of agreement, and he was 
found in Mr. Justice Curtis, who pronounced the 
opinion in Cooley v. Board of Wardens, 12 How. 
299. The law, the validity of which was an issue 
in this case, was an act of the State of Pennsylvania 
to establish a Board of Wardens for the port of 
Philadelphia and for the regulation of pilots and 
pilotages. It was concluded, first, that a regulation 
of pilots is a regulation of commerce, within the 
grant to congress of the commercial power. Then 
the rule was established that ‘‘ whatever subjects of 
this power (to regulate commerce) are in their na- 
ture national and admit of only one uniform system 
or plan of regulation, may justly be said to be of 
such a nature as to demand exclusive regulation by 
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congress.” The application of this rule to a regu- 
lation of pilotage forced the conclusion ‘‘ that the 
nature of the subject is such that, until congress 
should find it necessary to exercise its power, it 
should be left to the legislation of the States; that 
it is local and not national; that it is likely to be 
best provided for, not by one system or plan of regu- 
lations, but by as many as the legislative discre- 
tion of the several States should deem applicable to 
the local peculiarities of the ports within their 
limits.” 

Cooley v. Board of Wardens has never been de- 
parted from, unless In Re Rahrer, infra, is such a 
departure, and remains the established rule of 
decision in questions involving the application of 
the commerce clause of this day. It marks an 
epoch in the judicial development of this clause of 
the Constitution. It sets at rest forever the long 
controversy as to the nature of the Federal power, 
and is the last case which, strictly speaking, deals 
with judicial interpretation or construction of the 
commerce clause. It applied to judicial decision the 
prevailing political fashion of the day for com- 
promises, and seized upon the novel method of 
settling a constitutional controversy by adopting 
both of the opposing theories, It fastened firmly in 
our jurisprudence the proposition that the Federal 
power over commerce is in some cases exclusive 
and in others concurrent. Thus it turned the course 


of legal and judicial investigation on this subject 


into a different channel. The test of the question 
is no longer to be sought in the nature of the power, 
but in the nature of the subject on which the power 
is to be exercised. The question is no longer, Is 
the Federal power over commerce exclusive or con- 
current ? but, is the subject to be regulated national 
or local in its nature? If the former, it can be 
regulated only by the exclusive power of Congress; 
if the latter, it admits of the exercise of the concur- 
rent power of the States until Congress regulates 
the subject. 

Cooley v. Board of Wardens is itself a type of 
that class of cases in which the subject regulated, 
being local in its nature, admits of the exercise of 
the concurrent power. It was followed in Gilman 
v. Philadelphia (3 Wall., 713), Escanaba Company 
v. Chicago (107 U. S., 678) and Willamette Iron 
Bridge Company v. Hatch (125 U. S., 1), all cases 
upholding validity of State laws authorizing ob- 
structions to navigation in the shape of the bridges 
over navigable streams within the boundaries of a 
State. With these cases Willson v. Black Bird 
Creek Marsh Company, though decided long before 
the rule of decision laid down in the Cooley case 
was announced, is in perfect harmony. The ap- 
parent inconsistency between that case and the 
other cases on this subject decided by Mr. Chief 





Justice Marshall is entirely reconciled by the appli- 
cation of the principle established in the Cooley 
case. Indeed, one cannot compare the decisions in 
Gibbons v. Ogden, Willson v. Black Bird Creek 
Marsh Company and Brown v. Maryland, in the 
light of the great argument of Mr. Webster in the 
first of these cases, where the distinction afterwards 
drawn in Cooley v. Board of Wardens was clearly 
pointed out, without feeling that the chief justice, 
although he had not formulated the principle of 
that case, was controlled by it in his decisions. 

But the view of this subject to which I wish 
particularly to direct attention is in its effects on 
the business of the transportation of articles of 
commerce, the interest of which, it will be re- 
membered, prompted the adoption of the commerce 
clause, if not the Constitution itself. Passing by 
Smith v. Alabama (124 U. S., 464), and kindred 
cases, where State laws, though affecting the busi- 
ness of inter-state transportation, are held to be valid 
exercises of the concurrent power, in the absence of 
congressional regulation, let us turn to some of the 
cases in which the features of inter-state transporta- 
tion sought to be regulated by State action are held to 
be national in their nature, and, therefore, to require 
exclusive legislation by Congress. 

In the case of the State Freight Tax (15, Wall, 
232.) it was held that the transportation of passen- 
gers or merchandise from one State to another is 
of this national nature, and a tax upon freight 
taken up within a State and carried out of it, or 
taken up outside the State and delivered within it, 
was declared to be beyond the power of a State to 
to impose. 

Wabash, &c., Railway Company v. Illinois (118 U. 
$., 557), applied the same rule to an even more 
vital feature of the transportation business, the rate- 
making power. The question there involved was 
the validity, as applied to a transaction of inter-state 
commerce, of a statute of the State of ‘ilinvis pro- 
hibiting discrimination in rates. The Supreme 
Court of Illinois had sustained a conviction under 
the State law. In the Supreme Court of the United 
States it was argued on behalf of the State that the 
statute of Illinois belonged to that class of commer- 
cial regulations which may be established by the 
laws of a State until Congress shall have exercised its 
power on the subject. The majority of the Court 
reached the opposite conclusion and held that “it is 
not and never has been the deliberate opinion of a 
majority of the Court that a statute of a State which 
attempts to regulate the fares and charges of rail- 
road companies within its limit for a transporta- 
tion which constitutes a part of commerce among 
the States, is a valid law. ” 

The doctrine of Wabash Railway v. Illinois was 
given a still wider application in Bowman v. Chicago 
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Northwestern Railway Company, 125 U. S. 465. 
This case involved the question of the validity, as 
applied to inter-state transportation, of a statute 
of the State of Iowa which forbade any railway to 
bring within the State any intoxicating liquors with- 
out first having been furnished a certificate from the 
anditor of the county to which the liquor was to 
be transported, certifying that the consignee was 
authorized to sell such liquors in the county. The 
claim of the plaintiff was that the law was uncon- 
stitutional, as being a regulation of commerce among 
the States. This contention was upheld in the 
majority opinion of the court, delivered by Mr. Jus- 
tice Matthews. It wassaid: ‘‘It cannot be doubted 
that the law of Iowa, now under examination, re- 
garded as a rule for the transportation of merchan- 
dise, operates as a regulation of commerce among 
the States.” And it was held to be immaterial that 
the State law had been enacted in the exercise of 
its police power. ‘‘It is essentially a regulation of 
commerce among the States,” the opinion proceeds, 
‘* within any definition given to that term, or which 
may be given; and although its motive and purpose 
are to perfect the policy of the State of Iowa in pro- 
tecting its citizens against the evils of intemperance, 
it is none the less on that account a regulation of 
commerce.” 

From Bowman v. The Railway to Leisy v. Hardin, 
135 U. 8S. 100, was a short and easy step. This ac- 
tion was replevin to recover certain barrels and 
cases of beer which were sold by Leisy in Keokuk, 
Iowa, in the original packages in which it had been 
transported from Peoria, Illinois. The beer had 
been seized under the provisions of a statute of Iowa 
which forbade any person other than those holding 
permits’ to keep for sale intoxicating liquor, The 
question for decision is thus stated by Mr. Chief 
Justice Fuller, who deliver the opinion of the court: 

‘*That ardent spirits, liquors, ale and beer are 
subjects of exchange, barter and traffic like any 
other commodity in which a right of traffic exists, 
and are so recognized in the usages of the commer- 
cial world, the laws of Congress and the decisions 
of courtsis not denied. Being thus articles of com- 
merce, can a State, in the absence of legislation on 
the part of Congress, prohibit their importation 
from abroad or from a sister State? or when im- 
ported prohibit their sale by the importer.” 

It was held that the question was virtually in- 
volved and answered in Bowman v. Railway Com- 
pany. The effect of that decision as weakening the 
former decision of the court in The License Cases is 
noted and Pierce v. New Hampshire is here expressly 
overruled. The conclusion reached was: ‘‘ Under 
our decision in Bowman v. C. & N. W. Ry. Co., 
they (plaintiffs in error) had the right to import 
this beer into that State, and in the view we have 





expressed they had the right to sell it, by which 
act alone it would become mingled in the common 
mass of property within the State.” 

Bowman v. Railway Company and Leisy v. Hardin 
carry, in their practical effect, the Federal power 
over commerce to the extreme limit of nationalism 
which was reached by Mr. Chief Justice Marshall in 
Brown v. Maryland. They even go a step farther, 
for while the great Chief Justice took occasion to 
say, in the course of his opinion in Brown v. Mary- 
land, that ‘* we suppose the principles laid down in 
this case to apply equally to importations from a 
sister State,” the actual decision did not reach that 
far, and this language was expressly condemned as 
dictum in Pierce v. New Hampshire. 
until Bowman v. Railway Co., and Leisy v. Hardin 
had both been decided that it could be said to be 
the adjudicated law of the Nation that the right of 
transportation into a State, and the right to sell in 
the original package at the end of such transporta- 
tion, was safe from restricting regulations of the 
States, whether enacted under the alleged claim of 
a concurrent power to regulate commerce, or placed 
on the high ground of the exercise of the police 
power of the commonwealth. These two cases, 
therefore, represent the extreme influence, in its 
effect upon the freedom of commerce among thie 
States, of the commerce clause of the Constitution. 
They justify, in their practical effects, the wisdom 
of the decision in Cooley v. Board of Wardens, as 
putting at an end the long strife between the con- 
tending factions for an exclusive power on the one 
hand and a concurrent power on the other. They 
justify that decision, also, as sufficiently preserving. 
for all practical purposes, as a force in the national 
jurisprudence, the high Federal conception of the 
exclusiveness of the Federal power. For they assert, 
in their practical consequences, in all cases in which 
Federal regulation is necessary or desirable, the ab- 
solute exclusiveness in Congress of the power to 
regulate commerce. 

It is worthy of note, however, that the doctrine 
upon which the later cases are founded is quiet dis- 
tinct from the doctrine of exclusive power which 
forms the foundation of the opinion in Brown v. 
Maryland. As we have seen, the doctrine there as- 
serted was that the power to regulate commerce 
with foreign nations was exclusive in Congress, and 
that the attempted exercise by the States of a simi- 
lar power was void because that power was denied 
to the States by the commerce clause of the Consti- 
tution. As was afterwards said in Smith v. Ala- 
bama: ‘‘In such cases the existence of the power 
to regulate commerce in Congress has been con- 
strued to be not only paramount but exclusive, so 
as to withdraw the subject as the basis of legisla- 
tion altogether from the States.” 


It was not 
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The logical ground, therefore, on which to place 
the decision in Bowman v. Railway Company, so 
long as it was expressly based upon the distinction 
between the subjects of the power defined in Cooley 
v. Board of Wardens, was that the subject of the 
transportation of property between the States being 
one of those which require exclusive legislation by 
Congress, any attempt on the part of the State to 
regulate such transportation must be unconstitu- 
tional, in that it invades a field of power from which 
the commerce clause excludes it. But it is to be 
observed that the Bowman decision is put on quite 
a different ground. The law of Iowa is not de- 
clared to be unconstitutional as the exercise of a 
power denied to it by the commerce clause, but is 
held void as being in conflict with the will of Con- 
gress. The transaction out of which the Bowman 
case arose took place before the passage of the In- 
ter-state Commerce Act. There was, therefore, no 
express act of Congress with which the State law 
was held to bein conflict. It was held to conflict, 
however, with an implied law of Congress, the ex- 
istence of which is presumed under a rule thus 
stated: ‘*The absence of any law of Congress on 
the subject is equivalent to its declaration, that 
commerce in that matter shall be free.” Webster 
had foreshadowed this pronéuncement in his argu- 
ment in Gibbons v. Ogden; Mr. Justice Grier had 
made use of it in his opinion in The Passenger 
Cases; the idea had been enlarged upon by Mr. 
Justice Ficld in Welton v. Missouri (91 U. 8S. 275). 
The suggestion, thus made arguendo, had been taken 
up and amplified in successive cases until, when the 
Bowman case was decided, it was the established 
doctrine of the court that the silence of Congress 
on those subjects of commerce among the States, 
which are national in their character and therefore 
require exclusive legislation by Congress, is an ex- 
pression of the congressional will that those sub- 
jects shall remain free and unregulated. And the 
substance of the holding in the Bowman case is that 
the State law is void, because opposed to the con- 
gressional will, thus ascertained. 

The logical result of this position is this: A State 
law regulating, under the concurrent power, a sub- 
ject of commerce among the States which Congress, 
by express enactment, has already regulated, is void 
as being in conflict with the congressional act; a 
State law attempting to regulate a subject of com- 
merce among the States, as to which Congress, 
though possessing the exclusive power to regulate 
it, has enacted no regulation, is void as being in 
conflict with the will of Congress, presumed from 
its silence, that the subject shall be free from regu- 
lation. In other words, whether Congress has acted 
or not, Congress has regulated the subject; in the 
one instance by enacting a regulation, in the other 
instance by failing to enact a regulation. 





Such refinement of reasoning would seem to be 
unnecessary. Cooley v. Board of Wardens has es- 
tablished, as an unquestioned principle in our juris- 
prudence, the proposition that the Federal power 
over commerce is, as to some subjects, exclusive, 
and, as to others, concurrent. We may dismiss 
from the present view those subjects which admit 
of the exercise of the concurrent power; it is con- 
ceded that, as to them, State regulation is valid un- 
til it comes in conflict with the will of Congress, 
expressed in its regulation. But as to those sub- 
jects which admit only of the exercise of the exclu- 
sive power of Congress, State regulation is ex- 
cluded, not by the will of Congress, express or im- 
plied, but by the voice of the Constitution itself. 
As to those subjects, the Constitution says, in the 
commerce clause, there is no power of the States; 
and the will of Congress is powerless either to an- 
nul or to vivify that which, by force of the Con- 
stitution, is not. 

The doctrine which we have just been consider- 
ing has been called the dvctrine of the silence of 
Congress (The Federal Power over Commerce, by 
Wm. Draper Lewis, page 114). It seems to be the 
forerunner of what may be called the doctrine of 
the permission of Congress. The first suggestion 
of this doctrine, I believe, is found in the opinion 
of Mr. Justice Matthews in the Bowman case 
(p. 485). Speaking of certain acts of Congress, he 
says: 

‘‘So far as these regulations made by Congress 
extend they are certainly indications of its intention 
that the transportation of commodities between the 
States shall be free, except where it is positively 
restricted by Congress itself, or by the States in par- 
ticular cases by the express permission of Congress.” 

Farther on he says: ‘It (a State) cannot, without 
the consent of Congress, express or implied, regulate 
commerce between its people and those of the other 
States of the Union.” This idea is repeated in the 
opinion of the Chief Justice in Leisy v. Hardin, in 
this language: “‘ Hence, inasmuch as inter-state com- 
merce, consisting in the transportation, purchase, 
sale and exchange of commodities, is national 
in its character and must be governed by a uniform 
system, so long as congress does not pass any law 
to regulate it, or allowing the States to do so, it 
thereby indicates its will that such commerce 
shall be free and untrammeled.” The two quota- 
tions which I have given from the Bowman case are 
then incorporated into the opinion in Leisy v. Har- 
din, and the doctrine of the permission of congress 
still further suggested in this language (p. 119): 
“The conclusion follows that as the grant of the 
power to regulate commerce among the States, so far 
as one system is required, is exclusive, the States 
cannot exercise that power without the assent of 
congress.” 
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The doctrine thus suggestively insinuated bore 
fruit in the passage by congress in 1890 of the Wil- 
son bill, which reads as follows: ‘That all fer- 
mented, distilled or other intoxicating liquors or 
liquids transported into any State or Territory, or re- 
maining therein for use, consumption, sale or stor- 
age therein, shall, upon arrival in such State or 
Territory, be subject to the operation and effect of 
the laws of such State or Territory enacted in the 
exercise of its police power, to the same extent and 
in the same manner as though such liquids or 
liquors had been produced in such State or Terri- 
tory, and shall not be exempt therefrom by reason 
of being introduced therein in original packages or 
otherwise.” 

The case of in re Rahrer, 140 U. S. 545, gave to 
substantially the same court, differing in only one 
of its members, which had decided Leisy v. Hardin, 
the opportunity to condemn or justify this act of 
congressional legislation. Rahrer had been doing 
an original package business in Topeka, Kansas, 
and, on the day after the Wilson bill was approved, 
sold one pint of whisky in the original package in 
which it was shipped from Missouri into Kansas, 
and for this sale was prosecuted and convicted 
under the prohibitory laws of Kansas. Being in 
custody in pursuance of the judgment of convic- 
tion, he appled for the writ of habeas corpus. He was 
undoubtedly entitled to his liberty, under the doc- 


trine of Leisy v. Hardin, were it not for the opera- 


tion and effect of the Wilson bill. The position of 
Mr. Chief Justice Fuller, in sustaining the validity 
of the State prohibitory law, under the sanction of 
the Wilson bill, is fairly outlined in the following 
quotation : 

“The laws of Iowa under consideration in Bow- 
man v. Railway company, 125 U. 8. 465, and Leisy 
v. Hardin, 135 U. S. 100, were enacted in the exer- 
cise of the police power of the State, and not at all 
as regulations of commerce with foreign nations 
and among the States, but as they inhibited the 
receipt of an imported commodity, or its disposition 
before it ceased to become an article of trade be- 
tween one State and another, or another country and 
this, they amounted in effect to a regulation of such 
commerce. Hence, it was held that, inasmuch as 
inter-state commerce, consisting in the transporta- 
tion, purchase, sale and exchange of.commodities, 
is national in its character and must be governed by 
a uniform system, so long as congress does not pass 
any law to regulate it specifically, or in such a way 
as to allow the laws of the State to operate upon it, 
congress thereby indicated its will that such com- 
merce should be free and untrammeled, and there- 
fore that the laws of Iowa, referred to, were in- 
operative, in so far as they amounted to regulations 
of foreign or inter-state commerce, in inhibiting the 





reception of such articles within the State or their 
sale upon arrival, in the form in which they were 
imported there from the foreign country or another 
State. It followed as a corollary, that, when con- 
gress acted at all, the result of its action must be to 
Operate as a restraint upon that perfect freedom 
which its silence insured. Congress has now spoken, 
and declared that imported liquors or liquids shall, 
upon arrival in a State, fall within the category of 
domestic articles of a similar nature. * * * In 
so doing congress has not attempted to delegate the 
power to regulate commerce, or to exercise any 
power reserved to the States, or to grant a power 
not possessed by the States, or to adopt State laws. 
It has taken its own course and made its own regu- 
lation, applying to these subjects of inter-state com- 
merce one common rule, whose uniformity is not 
affected by variations in State laws in dealing with 
such property. * * * Congress did not use 
terms of permission to the State to act but simply 
removed an impediment to the enforcement of the 
State laws in respect to imported 
their original condition, created by the absence of 
a specific utterance on its part. It imparted no 
power to the State not then possessed but allowed 
imported property to fall at once upon arrival with- 
in the local jurisdiction.” 


packages in 


The justices who had dissented in Leisy v. Har- 
din, namely, Harlan, Gray and Brewer, concurred 
in the judgment in re Rahrer, but not in all the 
reasoning of the opinion of the Court. 

The influence on the Rahrer decision of the doc- 
trine of the silence of congress is seen in the state- 
ment in the opinion that the ‘‘impediment to the 
enforcement of the State laws in respect to im- 
ported packages in their original condition” was 
“created by the absence of a specific utterance” on 
the part of congress. The connection between this 
statement and the doctrine of the silence of con- 
gress is traced in this analysis : Thesilence of con- 
gress on a given subject of interstate commerce in- 
dicates the will of congress that this subject shall 
remain free and unregulated. The will of congress 
on this question having changed, it only remains 
for congress to replace its silence with its voice, and 
at once the.subject becomes open to regulation by 
the States. 

The doctrine of the silence of congress was never 
designed to have such a scope, or to carry with it, 
as a corollary, such a consequence. It was first 
promulgated, as we have seen, as a part of Web- 
ster’s argument in support of the doctrine of the 
exclusiveness of the federal power. The gist of his 
contention was that the States had not the power, 
in any event, to regulate commerce among the 
States. There was no room for implication in this 
argument, that congress could remove the impedi- 
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ment to State action, which Webster found in the 
want of State power. Nor is room for such impli- 
cation to be found in any of the subsequent an- 
nouncements of this doctrine until Mr. Justice 
Matthews, in Bowman v. Railway, and Mr. Chief 
Justice Fuller, in Leisy v. Hardin, deduced from it 
the idea that congress might ‘‘ allow the States” to 
regulate inter-state commerce. On the contrary, in 
all the cases in which the doctrine of the silence of 
congress is announced, from Welton v. Missouri un- 
til Bowman v. Railway, it is coupled with the ex- 
press declaration that, as to those subjects which 
admit of a national system of regulation, the 
federal power is exclusive. (Henderson v. Mayor 
of New York, 92 U. S. 259; Hall v. DeCuir, 95 U. 
8. 485: County of Mobile v. Kimball, 102 U.S. 691; 
Wabash Railway Co. v. Illinois, 118 U. S. 557; 
Brown v. Houston, 114 U. 8S. 630; Welling v. 
Michigan, 116 U. S. 460.) 


The statement that the “impediment to the en- 
forcement of the State laws * * *” was *‘created 
by the absence of a specific utterance by congress, 
is not only unjustified by the doctrine of the silence 
of congress, but can only be accepted by oblitera- 
ting the line of distinction between the exclusive 
and the concurrent power. For the statement car- 
ries with it the necessary implication that the State 
laws have potency to regulate these subjects of 
commerce, if only impediments to their action, 
created by the will of congress, are removed. That 
is, the States suffer from no organic infirmity ren- 
dering them powerless to act on these subjects, but 
are restrained from the acting by the congressional 
will. This is a fair statement of the doctrine of the 
concurrent power, in the exercise of which, under 
the principle of Cooley v. Board of Wardens, the 
States may regulate those subiects of commerce 
which are local in their nature. But the subjects 
with which the court dealt in Rahrer’s case have 
ever been held to be of that national nature which 
admits only of the exercise of the exclusive federal 
power. If upon those subjects the State laws may 
act whenever congress removes its own impedi- 
ments, then the federal power to regulate those 
subjects is no longer exclusive but concurrent. The 
power to regulate is admitted to be in the States; 
the occasion of its exercise only depends on the will 
of congress. 

No justification for this confusing of the lines 
distinctly drawn in Cooley v. Board of Wardens, is 
to be found in any of the cases except in Bowman 
v. Railway and Leisy v. Hardin, in their subtle sug- 
gestions of the doctrine of the permission of con- 
gress. Those suggestions, there can be no doubt, 
were responsible for the passage of the Wilson bill 

As early as Gibbons v. Ogden it had been said 
that “Congress cannot give a right to a State in 





virtue of its own power;” and that ‘‘ Congress can- 
not enable a State to legislate.” As late at Stouten- 
burgh v. Hennick (129 U. S. 141), it had been 
solemnly adjudicated that congress could not dele- 
gate to the Legislative Assembly of the District of 
Columbia power to pass an act amounting to a regu- 
lation of inter-state commerce, The opinion in the 
Rahrer case recognizes these principles and seeks to 
save its decision from their condemnation. It is 
said: ‘‘ Congress did not use terms of permission to 
the State to act. * * * It imparted no power 
to the State not then possessed, but allowed im- 
ported property to fall at once upon arrival within 
the local jurisdiction.” 

But was it not expressly to prevent imported 
property from falling ‘‘ at once upon arrival within 
the local jurisdiction,” that the commerce clause of 
the Constitution was adopted? ‘: This clause,” said 
Mr. Justice Miller in Wabash Railway v. Illinois, 
‘“* * * as this court has said before, was among 
the most important of the subjects which prompted 
the formation of the Constitution. And it would 
be a very feeble and useless provision, but poorly 
adapted to secure the entire freedom of commerce 
among the States which was deemed essential to a 
more perfect union by the framers of the Constitu- 
tion, if, at every stage of the transportation of 
goods and chattels through the country, the State 
within whose limits a part of this transportation 
must be done could impose regulations concerning 


the price, compensation, or taxation, or any other 
restrictive regulation interfering with and scriously 
embarrassing this commerce.” 

Does not the decision in re Rahrer make of the 
commerce clause of the Constitution the ‘very feeble 
and almost useless provision” which this language 


of the learned justice deplores? It is to be noted 
that the decision does not depend upon the nature 
of intoxicating liquors as menaces to the health or 
morals of the community. Their established char- 
acter as legitimate articles of commerce is neither 
impeached nor assailed. If congress may allow 
these articles of commerce ‘‘to fall at once upon 
arrival within the local jurisdiction,” it may, in like 
manner, allow any, or all, articles of commerce to 
fall, at the same time, within the local jurisdiction. 
In other words, ‘‘that freedom of commerce from 
the restraints which the States might choose to im- 
pose upon it, that the commerce clause was in- 
tended to secure,” is no longer secured by the com- 
merce clause, but may be surrendered to the 
shackles of State regulations by an act of congress. 

It 1s not within the power of congress, in my 
judgment, thus to supplant by its own will this pro- 
vision of the Constitution and to undermine the 
great bulwarks of freedom of commerce among the 
States that constitutional construction has builded 
upon the commerce clause. Yet to this result, as it 
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seems to me, the decision in Rahrer’s case logically 
leads. It has already nullified the decision in Leisy 
v. Hardin. It needs but another short step to re- 
move Bowman v. Railway Company from among 
the living forces in the regulation of inter-state 
traffic. The provision of the prohibitory laws of 
Towa that was adjudged in that case to be invalid 
as a regulation of inter-state commerce, forbids a 
carrier to transport intoxicating liquors into the 
State except for persons licensed by the State, and 
subjects liquors thus transported to forfeiture and 
the carrier and its. agents to punishment. Under 
the Wilson bill, as construed in the Ralirer case, the 
liquors fall at once upon arrival within the opera- 
tion of this law. That is, the liquors, which are 
legitimate articles of commerce in Illinois, may be 
confiscated and destroyed the instant they pass the 
boundary line into Iowa; and the carrier, who is 
compelled by the law of Illinois to receive and 
carry them (Bowman v. Railway Company, 125 U. 
8. 473, 4) is punished by the law of Iowa for doing 
the act which the law of Illinois compels. So the 
Supreme Court of Iowa hasheld. (State v. Rhodes, 
90 Ia. 496.) 

The situation of inter-state commerce, depicted 
and deplored by Mr. Justice Matthews in the Bow- 
man case will have been produced, as to the trans- 
portation of intoxicating liquors, when the Supreme 
Court shall have applied the principle under which 
the Wilson bill is justified in the Rahrer case, to a 
case of the transportation of such liquors from a 
neighboring State into the State of Iowa. And 
when it is recalled that not only intoxicating liquors, 
but every legitimate article of commerce may, by 
enactments similar to the Wilson bill, be allowed 
to fall at once upon arrival within the local juris- 
diction, it is seen to become merely a question of 
desire, and not of power on the part of congress, 
whether all commerce among the States shall be 
subject to the discriminating and restrictive regula- 
tions of the States, the prevention of which ‘‘ was 
among the most important of the subjects which 
prompted the formation of the Constitution.” 

In Leloup v. Port of Mobile (127 U. S. 640) the 
court overruled its decision in Osborne v. Mobile 
(16 Wall. 479); and Mr. Justice Bradley, in deliv- 
ering the opinion of the court, took occasion to 
say: ‘‘ A great number and variety of cases, involv- 
“ing the commercial power of congress have been 
“ brought to the attention of this court during the 
“ past fifteen years, which have frequently made it 
“necessary to re-examine the whole subject with 
“care; and the result has sometimes been that, in 
* order to give full and fair effect to the different 
“clauses of the Constitution, the court has felt 
“constrained to recur to the fundamental principles 
“stated and illustrated with so much ,clearness*and 
“force by Chief Justice Marshall’ and other,mem- 





“bers of the court in former times and to modify 
“in some degree certain dicta and decisions that have 
“occasionally been made in the intervening time. 
“ This is always done, however, with great caution, 
“and an anxious desire to place the final conclu- 
“sion reached upon the fairest and most just con- 
“ struction of the Constitution in all its parts.” 

If the court, in the next case presenting the ques- 
tion of the validity of an act of congress which 
allows articles of iater-state commerce to fall at once 
upon arrival within the local jurisdiction, shall re- 
cur to those ‘‘ fundamental principles,” in the spirit 
which prompted this confession, I cannot but be- 
lieve that the conclusion will be reached that a 
regulation of that commerce, affecting a subject of 
such a national nature as the transportation and sale 
of commodities, is, in the language of Mr. Justice 
Story, ‘‘a means cut off from the range of State 
sovereignty and State legislation.” If this conclu- 
sion shall force a modification of the Rahrer opinion, 
and the holding that the impediment to the action 
of State laws regulating inter-state commerce is 
found not in the silence of congress, but in the 
voice of the Constitution, ‘‘ the fundamental prin- 
ciples stated and illustrated by Chief Justice Mar- 
shall and other members of the court in former 
times,” will have but received a latter day applica- 
tion. 


Aotes of Amevican Decisions, 


NATIONAL BANKS—SUBSCRIPTIONS AND CAPITAL. 
—The capital, the unpaid subscriptions to the capi- 
ital stock, and the liability of the holders of the 
paid-up stock to pay an additional amount equal to 
the par value of their stock under section 5151, Rev. 
St , constitute a trust estate sacredly pledged for 
the security of the creditors of a national banking as- 
sociation. (Stuart v. Hayden, [U. 8. C. C. of App.], 
72 Fed. Rep. 402.) 


PartNersurp.—Where one partner purchases 
real property with partnership assets, and takes the 
title thereto in the name of his wife, without the 
consent of the other partner, a trust results to the 
partnership and its creditors, (Claflin v. Ambrose, 
Fla., 19 South. Rep. 628. 


REVIVOR OF JUDGMENTS—SCIRE FACIAS—LIMITA- 
TION OF acTrons.—In Pennsylvania scire facias to 
revive a judgment is held to be a substitute for 
an action of debt* elsewhere, and the judgment is 
quod recurperet, instead of mere award of execution: 
Held, that a judgment so revived in Pennsylvania, 
without service or appearance, has no binding force 
as against a defendant who resides in another State. 
(Owens v. McCloskey, [U. 8S. 8S. C.], 16 8. C. Rep. 
693.) 
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T last Congress has adjourned! 

As nearly every one surmised, it has been 
a session in which nothing worth mentioning 
was accomplished to relieve the hard times. At 
the beginning of the session, the country was 
settling down to a fair degree of prosperity and 
peace, under the new tariff law. Men felt that 
a short session, with a decided stand on the 
money question, would be of material benefit 
to the country. Unfortunately this was not to 
be. There were only two things which the 
country needed, when the session commenced, 
and they were conservative action in regard to 
our foreign affairs, and the proper legislation 
to prevent the continual exhausting of our gold 
reserve by drains on the treasury, and to assure 
the country that the United States proposed to 
be on a gold basis. At the opening of Con- 
gress, President Cleveland sent in his Venezu- 
elan message. This was at once seized as an 
gpportunity, by many Senators and Represen- 
tatives, to indulge in the most rampant jingoistic 
talk and action. This was followed by the Ar- 
menian and Cuban questions, and it was not 
the fault of the majority in Congress that this 
country was not involved in serious complica- 
tions with Spain, ‘Turkey, Great Britain and 
other foreign nations. Some members of this 
Congress, especially members of the House, 
in their denunciations that 
with 
one or the other of these nations was averted. 
Certain members of both 


were so extreme 
it seems almost miraculous that war 
branches seem to 
vie with each other in their attempts to be 
extreme, and in their endeavors to strut about 
in an absolutely needless and most obstrep- 
Most of the war “talk” has 
been done in the Senate, and yet that body 
has refused to follow the lead made by the 


_erous manner. 


House to provide for the increase of the fight- 
ing forces of the navy by the addition of four 
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battle ships, and one of the last acts of 
the session was the compromise by which 
only three battle ships were allowed. The 
Congressional Record has had spread over 
hundred of its pages this mere talk of war. 
It amounted to nothing else, and the earnest- 
ness of the speechmakers may be judged by the 
fact that they failed to provide those things 
which if war was declared, seem to be necessary 
to strengthen the fighting forces of the nation. 
The army, too, has not been benefited by any 
of this war talk in any way, for it was refused 
modern arms which have revolutionized mili- 
tary tactics and led toa reorganization of the 
armies of Europe. Absolutely nothing has 
been done for the army beyond the passage in 
the senate of a bill giving non-commissioned 
officers of the army a slight increase in their 
pay. ‘The so-called “ Lamont” bill, which pro- 
vided for the reorganization of the army on 
modern lines, especially of the artillery branch 
of the service, and the increase of its enlist- 
ing strength, was favorably acted upon by the 
Senate committee on military affairs, but it 
never went any further. Though legislation 
for the reorganization of the personnel of the 
navy is reported as being needed, owing to the 
stagnation of promotion in the line, nothing 
was accomplished in that direction beyond the 
agreement of the sub-committee of the House 
committee on naval affairs to a bill which aims 
to remedy some of the evils under which the 
line is suffering. Both houses passed a bill to 
impose a tax upon the manufacturers and deal- 
ers in filled cheese and to require said cheese 
to be marked. Two other bills have been 
especially urged by the commissioner of inter- 
nal revenue and which repeal the provisions of 
the Wilson tariff bill, allowing a rebate on the 
alcohol used in arts and manufactures and per- 
mitting fruit brandies being made of other 
fruits besides apples, peaches and grapes. The 
pension bills, both in number and amount ap- 
propriated, exceed that of any Congress since 
the Fifty-first. The pension committees of both 
houses have been about the hardest worked 
in Congress. Some of the more objectionable 
ones have been stopped by. the President, and 


some have been passed over his veto. The 


present Congress has been particularly capable 
of wasting the public money in appropriation 
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bills. This feeling of generosity at the expense 
of the people went so far that the President 
was forced fo veto the river and harbor bill 
and the general deficiency bill. The former 
was passed over his veto, but the latter bill will 
be decreased to the extent of two million dollars. 
The amount appropriated will, it seems likely, 
foot up over five hundred millions of dollars. 

At the last Congress there were introduced 
8,987 bills, of which 4,405 were offered during 
the first session. This corresponds to the session 
which has just closed and during which the 
number of bills increased to 9,500. Of these 
2,300 were favorably reported by the commit- 
tees to which they were referred and placed 
on thecalendar. Next winter, although the ses- 
sion is limited to three months, many of these 
bills are likely to be brought to the attention of 
the houses again. It seems that the Nicaragua 
canal bill is one which has not been passed. 
After months of consideration in the committee 
it was favorably reported, but at a time when it 
was absolutely certain that it would not be 
taken up during the session. 

The lesson from all this is, as the ministers 
say, that we have too much legislation of a spe- 
cial nature and absolutely none which is of gen- 
eral public benefit. 


The Interdenominational Ministerial Asso- 
ciation met in Boston on June 8, 1896, to 
listen to the report of a committee appointed to 
draft resolutions in regard to the recent “ Jim 
Crow car” decision, which held as consti- 
tutional the right of a State to pass laws al- 
lowing corporations, as common carriers, to 
discriminate between blacks and whites. The 
address sent to the President and Congress 
recited thus: 

We feel that such legislation is discordant 
to the Federal Constitution, and that it is seri- 
ously injurious, not only to the colored people, 
but to all citizens of this country, irrespective 
of race, their interests being identical. 

We believe that the aforesaid decision is not 
sound public policy; that it is detrimental to 
the business interests of our country, and that 
it strikes a death blow at the fundamental prin- 
ciples of our government, which guarantee the 
right of life, liberty and the pursuit of happi- 
ness to all men. 

We further believe that when put to the test 








by the people of this country, it will receive the 
condemnation it justly merits of all loyal citi- 
zens. It is a source of great disappointment 
to us, that, after thirty-three years of freedom, 
or, as the late Hon. Charles Sumner had said 
in one of his able speeches for human right: 
“After generations have passed, surrounded 
by the light of Christian truth, and the very 
blaze of human freedom, it is proposed to ad- 
mit into the Constitution the twin ideas of in- 
equality and rights, and thus openly set at 
naught the first principles of the Declaration of 
Independence, and the guarantee of a republi- 
can form of government itself, while blotting 
out a whole race politically.” 

We feel, as the Mew York Age has said: 
“Only the shadow of the great and extensive 
rights conferred on us by the 13th, r4th and 
15th amendments to the Federal Constitution 
remains.” 

In this dark, foreboding shadow, unjust preju- 
dice, caste and tyranny are destroying the best 
fruits of the great war of the rebellion, and nul- 
lifying the deliberate mandates of the nation. 
No State has a right to enact laws which con- 
flict with the existing inter-state or national 
laws. This all intelligent people feel and 
know. All constitutional laws 
this position, under a republican form of gov- 
ernment, to retain a limitation to the sover- 
eignty of States. 

The Supreme Court, by favoring the sepa- 
rate coach laws of certain States, seeks to ab- 
rogate this principle, and give credence to un- 
limited State rights. * * * 

We do not crave for our race any legislative 


must sustain 


redress of the accumulated wrongs perpetrated 
upon it by a pampered American aristocracy. 
* * * All we demand for mankind under 


the Federal Constitution is not oppression, but 
protection, justice and equal chances in the 
race of life. 

We regret that the hydra-headed monster, 
caste, should be encouraged by the Supreme 
Court or any other tribunal, to take the place 


fHdwey * * ° 


For this, the noble, honest and too lenient 
Lincoln was called a tyrant, and the horde of 
heartless lynchers have been allowed to murder 
since the war, 53,o0ofreedmen. * * * If 
the Supreme Court is to be a defence to intelli- 
gent citizenship, it must not be an offence to the 
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right. We appreciate and honor Associate 
Justice Harlan for his position taken in declar- 
ing that the law was unreasonable. 

When the friction of the late war rubbed out 
slavery, the colored ministry took the initiative 
step toward restraining their race from a repeti- 
tion of the history in San Domingo, and they 
have ever since been living sacrifices on the 
altar of the nation’s pride, to teach true humil- 
ity, and develop the present status of racial do- 
cility. * * * One by one the very founda- 
tions of hope upon which we stood and rallied 
our people about us in the name of the Great 
Head of the Church, have been swept from be- 
neath us by floods of sectional and national 
revenge. * * * 

In all our struggles to save the flag of our 
country, and the nation’s honor, we have re- 
ceived many wounds, but the thrusts of the Su- 
preme Court are the worst. There is now a 
rapidly increasing conviction among good citi- 
zens that the-minor races in this country will 
soon have left no safe position under our gov- 
ernment. If this conclusion be true, or forced 
upon us, the foremost in the ranks of our lead- 
ers must leay first, and all true men and 
women will follow. 

We, therefore, do prayerfully appeal to the 
Executive of the nation, to the pulpit and 
churches, regardless of the denominational dif- 
ferences; to the gray, that held them in bond- 
age; to the Union soldier, who never knocked 
at a cabin door when in distress, without find- 
ing a friend in black, who fed him, directed or 
led him to a place of safety, at the risk and 
often the loss of his own life; we appeal also 
to the press, and all lovers of human rights, for 
a reasonable consideration of the grievances 
herein set forth, to aid, in all commendable 
ways, in preventing unjust legislation, and 


averting, if possible, the threatening calamities 


resulting from errors already prevalent. 


A very remarkable company has been started 
in France, whose object is to increase the pop- 
The organizers are Dr. Jacques Ber- 
tillon, Chief of the Bureau of Statistics of 
Paris; M. Charles Richet, Professor of the Fac- 
ulty of Medicine in Paris, and Dr. Juval, a 
member of the Faculty of Medicine. The per- 
sons have noticed, with deep regret, that the 


ulation. 





population of France was not increasing pro- 
portionately with that of other countries, and 
now they come forward with what they believe 
to be an infallible remedy for this evil, and 
which is chiefly interesting because of the 
means sought to be employed to bring about 
the result. 

It seems that one hundred years ago the 
great countries of Europe, that is, the great 
powers. contained 98,000,000 inhabitants, of 
which 26,000,000, or 27 per cent, were residents 
of France. To-day, these same countries con- 
tain 300,000,000 inhabitants, of which 38,- 
000.000, or only 12 per cent. live in France, 
Dr. Bertillon claims that these figures speak 
for themselves, and that if the births continue 
to decrease at the same ominous rate, France, 
formerly one of the most powerful countries in 
Europe, will become one of the weakest. The 
men interested in this matter have formed a so- 
ciety which is called “The National Alliance 
for the Relief of the French Population.” The 
plans are (1) to try to have the laws relating to 
inheritance greatly modified; (2) to get taxes 
removed from those families which have more 
than three children, and (3) have the laws re- 
lating to succession duties reformed. 

It is apparent that the public treasury will 
be seriously affected by the removal of taxes in 
the case of families having more than three 
children, so it is proposed to place a tax of 
one-fifth of one per cent on those families 
which are childless, or have only one or two 
children. 

There are said to be excellent reasons for 
these proposed reforms. ‘The larger a man’s 
family is in France, we are told, the more he is 
taxed, both directly and indirectly, the result 
being that thrifty parents do not care to have 
many children. Moreover the parents’ prop- 
erty must be divided among the children, and 
if the children are numerous and the property 
small, the disastrous results can easily be fore- 
seen. In other countries the law of entail is 
maintained pretty rigidly, and, though its ope- 
ration seems hardly equitable or natural as re- 
gards younger children, it certainly seems to 
act in some degree as a preventive of depopu- 
lation. 

“ Remove all burdensome taxes from fruitful 
families,” say the members of the National 
Alliance, ‘‘and let Frenchwomen and French- 
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men know that, even from a monetary point of 
view, it will be fortunate for them to have many 
children. Then, as the national treasury must 
be supported, let us tax those parents who have 
few or no children. Parents who have no 
children or only one or two children may rea- 
sonably be required to contribute a goodly 
quota toward the support of the State, whereas 
it is improper and unjust to expect any support 
from those parents who have to provide for 
numerous children. Do this and France will 
soon become, as she was in the past, one of the 
greatest powers in Europe; fail to do this and 
France will soon sink to the level of Denmark, 
Belgium or Holland.” 

The members of the Alliance intend to hold 
several public meetings and to publish several 
pamphlets setting forth their views. They offer 
membership to all who care to assist them, ir- 
respective of creed or political opinions. Many 
persons throughout France have already an- 
nounced their adhesion to the programme of 
the Alliance, and it is confidently expected that 
in the near future the necessary bills in regard 
to succession duties and the abolition of taxes 


will be presented to the French legislature. 
What the result will be cannot be foretold, but 
Dr. Bertillon and his colleagues are confident 
that their appeal to French patriotism will not 
be in vain. 


Of late the papers have teemed with descrip- 
tions of the uses and purposes to which the 
Roentgen or so-called “X” rays have been 
applied, but the first use, or rather attempt to 
use, photographs made by this process, which 
has come to our notice, was in the case of Rex- 
ford v. Rogers, recently tried in the first Suffolk 
session in Massachusetts, before Judge Hop- 
kins. 

The case was an action to recover %60,000 
damages for an injury to one Gilbert Rexford, 
an infant, who fell and fractured his skull so 
that he became permanently dumb and his 
mental faculties were materially impaired. The 
“X” rays came into prominence when Mr. 
Coakley, the attorney for the plaintiff, pro- 
duced some photographs made by the “X” 
rays process, which he claimed showed the 
condition of the plaintiff’s skull after the acci- 
dent. One photograph showed a human skull 
with a hole in it, the hole, it was claimed, be- 





ing due to the fall. After exhibiting the pho- 
tographs to the jury, the attorney handed them 
to Judge Hopkins, who scarcely looked at 
them, and returned them, saying that he ex- 
cluded them as evidence. We are not in- 
formed on what grounds the exclusion was 
made. It would seem to be a question of but 
a very short time before the ruling of Judge 
Hopkins in this case is reversed, for we can 
see no reason why, with the rapid development 
of this branch of photography, they should 
not, in the immediate future, be admitted in 
evidence as readily as photographs taken by 
the ordinary process are now admitted. 
haps the mystery which still surrounds, to the 
uninitiated, the “ X” ray process of photogra- 
phy made the honored judge fear lest he 
should be led unaware into making some error 


Per- 


of ruling. 


In view of the fact that the Supreme Court 
of Illinois has reached a contrary conclusion to 
that of the Court of Appeals of this State in 
the case of People v. Havnor, which tests the 
constitutionality of the law passed in this State 
in 1895, providing that any person who carries 
on the business of shaving, hair cutting or other 
work of a barber on the first day of the week 
shall be guilty of a misdemeanor, except that in 
the city of New York and in the village of 
Saratoga Springs barber shops may keep open 
and the work of a barber be performed until one 
o'clock in the afternoon of the first day of the 
week, it is interesting to note that the legal 
fraternity in the western part of the country 
look with some uncertainty and apprehension 
at the decision of our Court of Appeals. The 
western critics seem to have doubts as to the 
correctness of the decision because the Court of 
Appeals takes the ground that as barbers gener- 
ally work more hours of the day than most men 
that the Legislature had power to adopt meas- 
ures for their protection and health, and also 
had the power to determine what acts in the 
different localities should be permitted in order 
to regulate the observance and prevent the 
desecration of the Sabbath. The critics look at 
this decision as it stands and claim that it is 
illogical, because when the court says that the 
Legislature can take into consideration the 
health of the barber, thereby limiting the hours 
of his employment, that they do not seem to 





THE ALBANY LAW JOURNAL. 


373 








think the barbers in the smaller places, who 
work less during the week than their brothers 
in New York, should be allowed to work on the 


Sabbath. We, ourselves, never sympathized 


with any law which excepts from its provisions 
two places as far different in their conditions as 
New York and Saratoga, as it smacks of log- 
rolling and legislative combinations. 


A curious case has just been decided by the 
Supreme Court of Ohio. Jacob Schumucker 
bought a farm belonging to the estate of a 
farmer named Cadwallader. Schumucker and 
his hired man, according to the testimony of 
the latter, found two pailfuls of gold and silver 
money on the farm. Schumucker refused to 
divide with the hired man, who sued for a 
share. Thus the find came to the knowledge 
of the Cadwallader heirs, who sued for the 
whole of it. The Supreme Court awards it all 
to Schumucker, on the ground that no one 
proves a better right to it. The theory of the 
decision seems to be that the purchaser of the 
farm bought all there was on it, unless the 
ownership of anything found thereon by some 
This shut 
out the hired man, because the farm wasn’t his, 
and his only claim to the treasure was that of 
a finder. And it shut out the heirs because 
they could not prove ownership otherwise than 
as legatees, and that, such as it was with re- 
spect to the treasure, has been disposed of by 
sale. 


one else could be clearly proved. 


—_——_o___ 


ADDRESS OF THE PRESIDENT OF THE IN- 
TERNATIONAL LAW ASSOCIATION. 
Sir Richard E. Webster, G. C. M.G., M. P., Her Britannic 
Majesty's Attorney-General. 
EFORE I attempt to address you upon the subject 
of our present conference, it is befitting that I 
should say a few words respecting one of the found- 
ers of this assoviation, who since the last confer- 
ence in 1893, namely on the 13th April, 1894, was 
taken from us —I allude to the Hon. David Dudley 
Field. Many other distinguished men, whose 
names are enumerated in the report which is in 
your hands, have also passed away; and in my 
opinion obituary notices should, under ordinary 
circumstances, find but a small place in the ad- 
dresses of those who occupy my position. David 
Dudley Field was one for whom an exception may 
properly be made. Born in the year 1805 at 





Haddam, Connecticut, and living to the great age 
of eighty-nine, in active practice at the bar of New 
York for upwards of sixty years, it is not saying 
too much to assert that no lawyer ever set before 
himself a higher standard, and that no man ever 
did more towards the amendment and improvement 
of the law in his own country, or to further the 
spread of legal reform among all nations of the 
world. His labors for the codification of the law 
bore fruit not only in nearly every State of the 
union of America, but in many other nations. He 
had for more than two generations pieaded the 
cause of international arbitration, and to his per- 
sonal efforts and powerful advocacy may, in no 
small measure, be traced not only the influence of 
this association, but the wide-spread and rapidly- 
increasing adoption of the principle in which he 
had such deep and abiding faith. 

Diffident as I may be as to my qualifications 
effectively to discharge the important duties which 
appertain to the position of president of this asso- 
ciation, I have at least some hereditary claims; for 
it will be in the recollection of many who hear me 
that my father took keen interest in its foundation 
at the first meeting held in this capital in October, 
1873, and that a resolution respecting international 
arbitration — which has been to a large extent, as 
it were, a standing order of the proceedings of the 
association -— was moved by him. 

From time to time the progress of national 
thought, and the adoption by civilized nations of 
the principle of international arbitration, have been 
recorded in the transactions of this society. notably 
by the late Mr. Henry Richard, by Dr. Evans 
Darby, and others. I doubt not that at some stage 
of our proceedings at this congress that historical 
record will be continued, and, if I may use the ex- 
pression, brought up to date; and it is no part of 
my province to anticipate the observations or to 
avail myself at length of the labors of others by 
giving you particulars of the instances — number- 
ing, I believe, upwards of one hundred — in which, 
with accelerating frequency, since the year 1815, 
international disputes have been submitted, and in 
a great majority of cases satisfactorily dealt with by 
arbitration. It is very interesting, however, to 
note, as an indication of the development of modern 
opinion, that, if my information be correct, whereas 
between the years 1815 and 1873, the date of the 
foundation of this association, a period of fifty- 
eight years, the number of cases was under forty, 
between that year and the present time, a period of 
twenty-two years, the number of cases has been 
about seventy. affording striking and conclusive 
testimony of the hold which the principle of inter- 
national arbitration has gained and is gaining upon 
the minds of thinking men of all nations. 
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I congratulate the association, and on behalf of 
its members I again offer our respectful thanks to 
the authorities of this country for permitting the 
conference again to be held in this eapital. It was 
in Brussels, as I have already observed, that twenty- 
two years ago this association assumed its definite 
character, and meeting, as it has met since that 
date, in many of the great centers of commerce, it 
is fitting that here again, after twenty-two years’ 
absence, we should take stock of our position with 
reference to both the past and the future. 


Passing now to the objects upon which papers 
are offered for your consideration, it should be 
noted—and it is a significant fact—that we no 
longer think it necessary to advocate the principle 
of international arbitration; that we regard as now 
so fully recognized by all civilized nations that it 
has become unnecessary to argue in its support. 
The very interesting proceedings of the great 
peace congress at Chicago in the year 1893, and 
gatherings of kindred associations in other places, 
afford testimony which must be conclusive to any 
impartial mind how deeply the recognition of this 
principle has entered into the minds of thinking 
men of all nations. We start, therefore, with the 
acceptance of the principle, and hope at this con- 
ference to give it further effect by devising schemes 


or at least making suggestions for its practical ap- 


plication. It is with this view that there is pre- 
sented in the report of the executive council, issued 
in March of the present year, a scheme of rules pre- 
pared by a special committee appointed on the 10th 
of October, 1893, suitable for embodiment in any 
treaty of international arbitration. I am glad to be 
able to inform those present that Professor the 
Marquis Corsi, himself a member of the committee 
adopting those resolutions, has amplified them and 
embodied them in a very complete scheme which 
will be laid before this conference.” I trust that 
ample time may be found for the consideration of 
the Marquis Corsi’s labors, and I thank him for his 
most valuable contribution to this question. 
Confining myself strictly to the question of pro- 
cedure, asI have from time to time been consulted 
upon the matter, and have also taken active part in 
arbitration proceedings, I think it right, without 
discussing the detail of matters which must come 
before the conference, to call attention to two funda- 
mental matters of principle which must not be 
overlooked. The dream and aim of many of the 
most competent minds is, that in order to realize 
the highest ideal, and to obtain the greatest amount 
of success, there must be established a permanent 
court supported by civilized nations, to which court 
all civilized nations will appeal, in lieu of adopt- 
ing the terrible arbitrament of war. Speaking 








of the ultimate aim of this or any similar asso. 
ciation, I do not dissent from this view, nor 
would I ask anyone to forego one jot of that 
ideal, or abstain from pressing it forward by advo- 
cacy or argument. I must, however, point out that 
there is an intermediate condition of things no less 
important, no less demanded by events of every- 
day national life. I mean the reference to the arbi- 
tration of tribunals appointed ad hoc of questions 
which may from time to time arise. Those who have 
had personal experience in diplomatic work and in 
international relations, know that the nature of the 
questions which might be dealt with by arbitration 
is so various, that it by no means follows that a per- 
manent tribunal of the kind indicated would be 
necessary or even suitable for the settlement of 
them all. The subject is so vast and so interesting 
that I with difficulty resist the temptation to enter 
fully into it, but I will briefly allude to three typi- 
cal instances: 

1. Cases of boundary. 

2. Cases of damage for an admitted wrongful 
act. 

8. Cases of dispute involving questions of legal 
right. 

Instances of all three can be found in the record 
of international arbitration. 

In the first case, viz., Boundaries, a small impar- 
tial commission of military or naval men, or travel- 
ers visiting the locus in quo, would be admitted to 
be the best tribunal. In the second, one or more 
commercial men of standing could settle in a com- 
paratively short period, the question of amount to 
the satisfaction of all parties. In the third, legal 
training, judicial knowledge and power to appre- 
ciate legal arguments would be absolutely essential, 
There may, therefore, be many cases in which dis- 
putes from time to time arise, which can be dealt 
with satisfactorily without the establishment of a 
permanent tribunal. 

No doubt our ultimate aim involves the disband- 
ment of armies, the disarmament of fleets, an object 
to be desired by all, and not the less to be striven 
for because of the difficulties which surround its 
attainment. To attain this end it is absolutely 
necessary that there should be established, sup- 
ported by civilized nations and commanding their 
respect, a college or academy of men recruited from 
time to time from various parts of the world, by 
whose impartial arbitrament nations would agree to 
be bound. To thinkers and workers on this mat- 
ter I commend the admirable paper of Sir Edmund 
Hornby, which contains, in my opinion, the outline 
of acomplete scheme. While I do not deprecate 
the discussion of this greater end, and of the 
means of its attainment, I would respectfully press 
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upon the members of the association that it is to 
the other object—namely, the suggestions of rules 
of practical procedure, which may form a code of 
procedure and the basis of treaties by all civilized 
nations—that the attention of the members of this 
association should at present be especially directed. 

Among the kindred subjects upon which we are 
promised papers, are those of the neutralization of 
seas and inter-ocean canals, and rules as to territo- 
rial waters. The development of commerce has 
undoubtedly rendered obsolete many of the old 
arbitrary rules which controlled, or were supposed 
to control, the rights of property in navigable 
waters. Probably there are few nations that would 
be unwilling to concur in an international conven- 
tion or agreement, which would keep open for the 
world and free from obstruction, the great water 
highways, be they seas, inter-ocean canals, lakes or 
territorial waters. Discussion upon such subjects 
must be of value to the civilized world. 

Time does not permit of my touching upon all the 
various other subjects proposed for discussion, but 
I would avail myself of some of the general con- 
siderations applicable to most, if not all of them. 
The object of this society, as its name indicates, is 
to promote the reform and codification of the law 
of nations. Surely the time is rapidly approach- 
ing, if it has not already arrived, when the nations 
of the world might combine for the codification of 
international law; so far, at least, as it is neces- 
sary to protect interests common to more than one 
nation. It seems to me strange that at the end of 
the nineteenth century, if a collision occurs be- 
tween two merchant vessels, the incidence of lia- 
bility, the rights and remedies of persons injured, 
the liability of owners or masters to make good 
the damage, and the amount recoverable may 
vary with the nationality of the colliding ves- 
sels, with the place of collision, with the country 
in which the rights in dispute are settled, 
or with the tribunal before whom the ques- 
tions at issue are determined. When we remem- 
ber the wide-spreading effect of policies of in- 
surance, and of contracts of affreightment, it is of 
the highest importance that the extent to which 
the maxim respondeat superior applies should be 
universally recognized. Surely there should be 
universally recognized a world-wide protection for 
the rights of the author, the patentee, and the in- 
ventor. The piracy or misappropriation of the pro- 
duct of the intellect ought to be as impossible 


among civilized nations as the misappropriation of 
It is strange that the degree.of 
weight given to judgments obtained in foreign 
countries should vary with the laws of the country 


ordinary chattels. 


in which the judgment is sought to be enforced. 





In the absence of fraud, the judgments of compe- 
tent tribunals before which the parties have ap- 
peared ought to receive recognition and effect 
universally. The absolute necessity of a free cur- 
rency, and of an international system of commer- 
cial documents, has been largely met by the good 
sense and experience of the commercial community 
in days gone by. Still, much might be done by 
international arrangement to protect the just rights 
of creditors in every part of the world. 

As improved international communications bring 
greater development of trade and commerce and 
interchange of business transactions, so much the 
more necessary will it be for nations to combine 
for the protection of mutual rights and mutual in 
terests. The codification and simplification of the 
law in the United States and in parts of the British 
Empire, as well as among many of the nations of 
Europe, is paving the way for the codification of 
those rules and principles which, when assented to 
by civilized nations, constitute international law. 

Great as the task may seem, serious as the obsta- 
cles may appear, I am one of those who believe that 
year by year, step by step, we march towards the 
recognition, and embodiment into written rules 
binding upon all civilized nations, of the great 
principles of justice, and I hope and believe that 
the present and future members of this association 
will take their part in this great work. There is 
undoubtedly great resistance to be encountered and 
overcome, but this capital can again bear witness 
that the concurrence of nations and their combina- 
tion for useful objects is not beyond the reign of prac- 
tical fulfillment. The general act of the Brussels 
conference, in which almost without exception the 
nations of Europe combine, together with the 
United States of America, is a proof that it is possi- 
ble to reduce into a written and concrete shape 
regulations for the control and furtherance of great 
national objects. Surely by preparing and sub- 
mitting to the various nations a series of proposi- 
tions upon any given branch of international law, 
something like a recognized code might, upon 
many important points, be prepared. 

I submit this thought and this hope to the wise 
consideration of the men of experience who guide 
the councils of this association. Whether its name 
be changed is to my mind a matter of, compara- 
tively speaking, small importance. A very learned 
and distinguished man, a former president, Sir 
Travers Twiss — still, I am thankful to say, spared 
to us — has given me the reasons which led to the 
adoption of its present title; probably many of 
those reasons have passed away, but its work re- 
mains the same. To that work, which will, I trust, 
endure for the enlightenment and lasting benefit of 
all mankind, I now commend you. 
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LITERATURE AND LAW. 


IR SAMUEL FERGUSON was called to the 
\J Irish Bar in 1838, appointed a Queen's Counsel 
in 1859, and in 1867 retired from the practice of 
his profession to become the first Deputy Keeper of 
the Records in Ireland. His acceptance of this 
appointment entailed a considerable pecuniary 
sacrifice, as his practice at the Bar was extensive, 
but not having a family to provide for he was well 
pleased to accept a moderate income, and to devote 
the remainder of his life to literary work. 

Sir Samuel Ferguson was a successful lawyer, but 
he was likewise a poet, an archologist,an historian, 
an art critic, and one of tie most enthusiastic lovers 
of architectural beauties of his generation. He re- 
ceived the degree of LL. D. honoris causa from 
Trinity College, Dublin, in 1865, and the honorary 
membership of the Society of Antiquarians of Scot- 
land — anumber limited to twenty-five — in 1874. 
In 1878 he was knighted, and in 1881 he was 
elected president of the Royal Irish Academy. His 
biography, written by his widow, abounds in de- 
scriptions of the many phases of Ferguson’s versa- 
tile genius, and of his associations during over half 
a century with the chief exponents of the higher 
mental culture in Europe. We prefer, however, to 
glean from these pages some passages which give 
striking and delightful reminiscences of the poet 
in his relations to the Bar. 

In one of Kinglake’s letters, written in 1845 to 
his friend Monckton Milnes, there is a curious illus- 
tration of the old prejudice entertained against 
barristers who dabbled in letters. Kinglake, who 
had then been practising as a conveyancing counsel 
in Lincoln’s inn, had been asked by Milnes to assist 
* Tom Hood,” then in very straitened circumstances, 
by some gratuitous contributions to Hood’s Own. 
His reply was that his frailty in publishing a 
book had already hurt him in his profession, 
and that a small sin of that kind would bring him 
into still deeper disgrace with the solicitors. ‘‘ It 
is sometimes,” writes Lady Ferguson, in reference 
to the same notion, ‘‘it is sometimes said that lit- 
erature and law are incompatible, and that a poet 
cannot make a successful pleader.”” The career of 
Sir Samuel Ferguson, who in his earliest years 
gained fame by his well known poem ‘‘The Forging 
of the Anchor,” supplies some refutation of this 
proposition. A few years after Ferguson’s death, 
his friend, the Right Hon. John O'Hagan, one of 
the judges of the High Court of Justice of Ireland, 
and himself a poet of no mean eminence, published 
a small volume entitled “ The Poetry of Sir Samuel 
Ferguson.” The volumes before us, moreover, dis- 
close the circumstance of Ferguson corresponding 
with another learned judge in verse. When the 
late Mr. Justice Lawson published a dainty volume 





of hymns rendered into Latin ‘‘ Hymni Usitati Latine 
Redditi,” » work which procured for him the hon- 
orary degree of D. C. L. at Oxford, he sent Fergu- 
son a copy of the volume, with a Latin verse 
inscription and a beautiful rhymed translation. 
Ferguson acknowleyed the gift thus: 


Methought the verses clothed in satin 
Were Tennyson’s in Lawson's Latin. 


To which the judge replied: 


Your rhymes would make me, my dear Sam, 
Appear much better than I am. 

And though I fain would forge an anchor, 
For plumage forged I do not hanker. 

So, warned by mean Bathyllus’ fate 

In ‘* Vos non vobis,”’ let me state, 

’Twas John O’ Hagan, clothed in satin 

His brother Lawson’s ruder Latin. 


‘* Bathyllus,” added the judge, ‘‘ was the fellow 
who claimed Virgil's verses ‘ Nocte,’ &c., &c,, and 
drew forth the lines ‘Sic vos non vobis’” (vol. 1, 
pp- 271- 272.). 

These illustrations drawn from these volumes 
would alone show that literary tastes and pursuits 
are compatible with success at the bar. The work, 
however, abounds with matter of interest in legal 
professional circles. 

So far back as 1845 we find Ferguson breaking a 
lance with so eminent a constitutional authority 
as Mr. Hallam, on the subject of the exclusion of 
Henry de Londres, Archbishop of Dublin, one of 
the signatories of Magna Charta, from the effigies 
of the more prominent defenders of the national 
liberties which were to decorate the new Houses of 
Parliament. Mr. Hallam, who was secretary of the 
committee, undertook the office of selection, as the 
number of patriots exceeded the number of niches 
to be filled. The exclusion of Henry de Londres on 
the ground of his being only an Irish prelate led to 
a protest in the University Magazine in the form of 
a letter addressed by Ferguson to Hallam, in which 
the fact was stated and emphasized that Henry de 
Londres had stood alone in protesting against an- 
other charter — the deed of grant of England to the 
Pope. 

‘* My expostulation,” wrote Ferguson, “ wound up 
with a bold demand for the reconsideration of the 
report of the committee and the admission of De 
Londres to his rightful place in the foremost 
rank of the defenders of British independence. 
Mr. Hallam, in a letter to the University 
Magazine in reply, made the best lame excuse he 
could for the Chamber, and De Londres’s effigy was 
elevated to its niche where it now stands, first on 
the right hand entering the House of Lords” (vol. 
1, p. 112.) 

The stirring times in which Sir Samuel Ferguson 
lived might have led to the assumption that in 
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these volumes there would be some reminiscences 
of state trials in Ireland. One of Ferguson’s most 
eminent literary associates was Dr. Petrie, the cele- 
brated Irish scholar and archeologist, who died in 
1866, and who was wont to relate the following 
reminiscence of his childhood. When we remem- 
ber that Robert Emmet was a member of the Irish 
Bar, that his eldest brother, Thomas Addis Emmet 
who was exiled from Ireland as a leader of the 
United Irishmen in 1798, was also a member of the 
Irish Bar, and that Curran was, in 1806, three years 
after Emmet's execution, appointed Master of the 
Rolls in Ireland, the interest of the story to profes- 
sional circles becomes manifest. One of the early 
recollections which Dr. Petrie has left on record 
was a touching scene of which, when a boy, he was 
an unwilling spectator. His father, an artist, had 
executed the commission of Sarah Curran, daughter 
to that distinguished orator and member of the 
Irish Bar, John Philpot Curran. She had been be- 
trothed to Robert Emmet, whose life paid the 
penalty of his complicity in the rebellion of 1803, 
and knowing that Mr. James Petrie had painted 
Emmet, she requested that a portrait from memory 
aided by his former studies of the head should be 
painted for her, and that when completed she might 
visit his studio alone. A day and hour were named 
by the artist, but his boy, unaware of the arrange- 
ment, was seated in a recess of the window concealed 
by the curtain when the lady, closely veiled, entered 
the room. She approached the easel and gazed long 
and earnestly on the picture of her lover,then leaned 
her head against the wall and wept bitterly. The boy 
attracted by her sobs knew not how to act. She 
was quite unconscious of his presence, and before he 
could make up his mind what he ought to do, she 
recovered her self-control, drew down her veil and 
left the room (vol, 2, p. 112.) 

Sir Samuel Ferguson in 1848 defended, at the 
Special Commisson in Dublin, Richard Dalton 
Williams on a charge of treason-felony. Williams 
was the only political prisoner of all tried in the 
summer and autumn of 1848 who was acquitted. 
On the the eve of the trial the following incident 
occurred: “On the night before Mr. Williams’ 
trial,” writes Sir Samuel Ferguson, *‘ two gentlemen 
whom I[ had not previously known waited on me in 
my study, and avowed themselves the authors (of 
the incriminatory articles). What they stated left 
no doubt on my mind that they were the writers of 
all the articles of a similar character in the leading 
rebellious organs of that day. They. offered, if I 
thought it could serve Mr. Williams, to come for- 
ward as witnesses at the trial and take his liability 
for the articles in the Tribune on themselves. I 
admired théir generosity, but declined as counsel to 
advise that course, and Mr. Williams had the good 





fortune to be acquitted without the pain of impli- 
cating any other person.” (Vol. i. p. 209.) 

When Mr. Butt, Q. C., M. P., the leader of the 
Irish Parliamentary party, was, owing to politica) 
feeling, ‘‘ blackballed” in 1876 at an election of 
members of the Royal Irish Academy, Ferguson, 
who was heartily opposed to Mr. Butt as a poli- 
tician, immediately wrote a sonnet expressive of his 
indignation at the action of the society. He sat up 
late to write the sonnet on coming home after the 
meeting. “I think,” he said as he read the sonnet to 
his wife, ‘‘it might consvle Butt to receive this in 
the morning before he gets his daily paper. I will 
now go to his house and drop it into his.letter-box.” 
(Vol. i. p. 31.) 

We have room only for one quotation more, the 
contrast which Ferguson draws in 1875 between 
the laborious practice of the bar and the compara- 
tive ease of official life. 

“‘T sometimes long,” he writes, “for the excite- 
ment of a good speech, I mean good in the sense 
of vocal exercise, and the strategies of the consulta- 
tion. But on the whole I am well content with my 
duties. I have a staff of excellent officers and of 
workmen not to be surpassed, and I reign supreme 
among them, whether paleographers, smiths or 
carpenters. What more could aman of sixty-five 
reasonably desire? My heart suffers a wound some- 
times when I see men, as much in advance of me in 
legal learning and ability as they are, alas, in 
seniority and standing, still engaged in the routine 
of court practice. I fancy some might almost sigh 
for the retreat ‘wbi swva indignatio cor ulterius 
I ought to thank God I am out of 
(Vol. 


lucerure nequit.’ 
the way of ambition and disappointments.” 
1, p. 220.) 

Few volumes have appeared which contain more 
matter appealing to the higher mental and ethi- 
cal feelings than Lady Ferguson’s life of her hus- 
band, whose talents and virtues have shed lustre 


on the profession of the law, while they have placed 
him in the foremost rank of the literary men of the 
present century.—Law Times. 


es 


A MARRIED WOMAN’S SEPARATE PROP- 
ERTY. 


T\HIS term has been so enlarged and extended by 
the statutes of the various States, that the dif- 
ference between “a married woman's separate prop- 
erty ” as known and recognized at common law, and 
that called her separate property in the statute, has 
almost been lost sight of, and the latter is often 
spoken of as her ‘‘ separate property,” instead of her 
general or statutory property, and judges not in- 
frequently fall into the error of calling her statutory 
property, her ‘‘ separate property.” 
There is a vast difference between what the com- 
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mon law designates as the ‘‘separate property of a 
married woman,” and that which the statute under- 
takes to call her “sepurate property.” 

The Legislature could, no doubt, create in a mar- 
ried woman, separate property rights, with the fee 
simple title of the land vested in her, but none so 
far as I have learned have ever done so. 

As the husband is not of kin to the wife, and 
therefore does not inherit from her, except under 
some statutory provision, the Legislature could, by 
direct act, declare that the husband should have no 
marital rights in property deeded to his wife, un- 
less the deed in express terms so directs, and thus 
cut from him the right of homestead and curtesy in 
her land, and then the statute could with some 
consistency, spoke of land deeded to her, as her 
‘*separate property,” but so long as at her death 
the husband has curtesy and homestead rights in 
her lands, the statutory term is a misnomer. 


THe Common Law. 


At common law, the term always refers to an 
equitable estate held by some one in trust for a 
married woman. (Todd's appeal, 12 Harris [Pa.], 
429; 1 Bishop on married women, § 795.) 

Separate estates in married women, which courts 
of equity recognize their rights to dispose of as 
feme sole, and strictly equitable estates. 

They are always created by deed, devise or mar- 
riage settlement, vesting the iegal estate in some 
third person. (Note to Ist Ves. Jr., 49 Sum, ed.; 
1 Bishop on married women, § 796.) 


Tue DIsTINCTION. 


The kind of separate estate created by statute is 
a legal one, totally distinct from that created by the 
common law. (Phila. Co. v. Fuster, 11 Casey | Pa.], 
136.) 

An averment that a married woman holds certain 
described property ‘‘to her sole and separate use,” 
distinguishes the estate from that vested by statute. 
(Cowles, Executrix, v. Morgan, 34 Ala. 537; 2 
Story’s Equity Juris. §§ 1391-1392.) 

The holding of land in fee by a married woman 
does not create in her a ‘‘ separate estate” in such 
property. (Bauer, Executrix, v. Bauer, 40 Mo. 62.) 

Unless the marital rights of the husband are ex- 
cluded by the deed, devise or grant conveying the 
same. (Poole v. Blakin, 53 Ill. 495; Paul v. Leav- 
itt, 53 Mo. 595.) 

But an estate in which her husband has a marital 
right, which cannot be defeated by allowing his 
wife to enjoy the property and collect and apply 
the rents, is not her separate estate, but her general 
or statutory estate or property. (Pemberton v. 
Thomas et al., 46 Mo. 343; Schafrath v. Ambs, 46 
Mo. 580.) 

So that the separate estate of a married woman is 








one to which the marital rights of the husband do 
not attach, and in which he has no right of curtesy 
or homestead at her death. (Bunley v. Thomas, 63 
Mo. 390; McCulloch v. Valentine, 24 Neb. 220.) 

The statute does not create such an estate, so that 
the term, as used in the statute, is misleading, and 
should be avoided. 

Geo. R. Citenry. 

Rep Ciovup, NgEs. 

—_ + 

RECENT PATENT AND TRADE-MARK 

CASES. 

A foreign name of an article not a trade-mark.— 
Where the word ‘* Matzoon” had been in use in Ar- 
menia for centuries as the name of an article of 
food made of fermented milk, a person manufactur- 
ing such article in the United States cannot monopo- 
lize the Armenian name of the article as his trade- 
mark, and the fact that it is a word unknown in the 
United States is immaterial so long as it is the 
generally recognized name of the article anywhere. 
(Dadarian v. Yacubian [U. S. C. C., Showalter, J. |, 
72 Fed. Rep. 1010.) 

Contributory 


infringement. — Contributory in- 
fringement is the intentional aiding of one person 
by another in unlawful making or selling or using a 
patented invention, so where the patent in suit was 
for a trolley system, and the defendants sold trol- 
ley stands for the purpose of being used in such 
trolley system, and as a part thereof, the defend- 
ants were guilty of contributory infringment of the 
patent and injunction was proper. ( Thompson- 
Houston Co. v. Electric Railway Co, [U. 8. C.(., 
Townsend, J.], 72 Fed. Rep. 1016.) 

Unfair competition. — Where a party bottled 
whiskey in bottles of a peculiar shape originally de- 
vised by him and by extensive advertising such 


bottles came to be be relied upon by purchasers as 
a means of identifying the whisky bottled by him, 


and afterward another party dealing in the 
same whiskey, began to use a bottle of precisely 
similar shape and appearance, although the labels 
used were different, the use of such bottles by the 
second party is unfair competition and should be 
restrained. (Cook & Bernheimer Co. v. Ross [U. 
8. C. C., Lacombe, J.|, 73 Fed. Rep. 203) 


Infringement by experimental machines.— The mak- 
ing of an experimental machine like a patented 
machine is not an infringement, but if it isto be 
used for selling the patent under which it is made, 
it ceases to be merely an experimental machine and 
a suit will lie for infringement. (Bonsack Machine 
Co. v. Underwood [U. S. C. U., Seymour, J.], 73 
Fed. Rep. 206.) 

License to make infringing machine. -— Where a 
manufacturer contracted with a corporation to make 
no cigarette machines excepting under the corpora- 
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tion’s patent, but he afterwards submitted to its sec- 
retary the question of making a machine for another 
inventor and was told to go ahead and the company 
would look into the matter of infringement when 
the machine was put on the market, this did not 
prevent the company from suing the inventor for 
infringement. (Bonsack Machine Co. v. Underwood 
|U. 8S. C.C., Seymour, J.], 73 Fed. Rep 206.) 


Infringement suit against officers of a corporation.— 
In a suit against a corporation for infringement of a 
patent it is neither necessary nor proper to make the 
ofticers of the company, who are mere salaried em- 
ployes and dependent upon the sale of the alleged 
infringing article and who have not personally been 
guilty of infringement, parties defendant to the suit. 
(Matthew & Willard Mfg. Co. v. Trenton Lamp Co. 
[U. 8. C. C, Greene, J.], 73 Fed. Rep. 212.) 


Who are entitled to design patents. — The law 
authorizes the instance of a design patent to any 
person who ‘‘ by his own industry, genius, effort and 
expense has invented” the design, and the word 
“expense” is not limited to mere disbursement 
of money and hence does not prevent the granting 
of a patent to one who invents a design while in the 
employ of another, especially where it does not ap- 
pear that “expense” was necessary in producing 
the design. (Matthew & Willard Mfg. Co. v. 
Trenton Lamp Co. [U. 8. C. C., Greene, J.], 73 Fed. 
Rep. 212.) 

Preliminary injunction. —A patent alone will not 
create a sufficiently strong presumption of its own 
validity to justify the granting of a preliminary in- 
junction against its infringement; there must be 
either a prior adjudication sustaining the patent or 
a continuous acquiescence for a considerable period 
of time or it must have withstood an interference 
contest in the patent office. (Palmer Pneumatic 
Tire Co. v. Newton Rubber Works [U. 8. C. C., 
Goff, J.|, 73 Fed, Rep. 213.) 


Proof of public acquiescence in the validity of a 
patent.—Where public acquiescence in the validity 
of a patent is not alleged in the bill of complaint, it 
is insufficient to allege universal acquiescence by 
mere statements in affidavits especially when such 
affidavits are controverted by a number of witnesses 
giving names and dates, and showing that for nearly 
two years before several manufacturers had been 
making and selling goods substantially similar to 
those covered by the patent, public acquiescence is 
not proved and a preliminary injunction will not be 
granted. (Palmer Pneumatic Tire Co, v. Newton 
Rubber Works [U. S.C. C., Goff, J.], 73 Fed. Rep. 
213.) 

Amending preliminary statement.— It is always a 
suspicious circumstance in the case of interference 
that after the dates of one of the parties have been 


disclosed that the other party should then seek by 
amendment of his preliminary statement to show a 
date of invention prior to that of his original state- 
ment and prior to that of his opponent. (Parker v. 
Appert [U. S. Ct. of Ap., D. C.], 73 O. G. 1201.) 


Dates of sketches. —Where a party to an interfer- 
ence states that he made the sketches upon which 
he relies for the establishment of his earlier date but 
mislaid them, forgot where they were until after the 
disclosure of the dates of the other party, the matter 
is suspicious and the amendment to his preliminary 
statement should not have been allowed. (Parker 
v. Appert [U. 8. Ct. of Ap.], 73 O. G. 1201.) 


-_——- 


Aotes of Amevican Becisions. 


ALTERATIONS IN NOTE — BURDEN OF PROOF.— In 
an action against an indorser on a note containing 
the words, “by renewal, with interest at 6 per 
cent,” with an ink erasure drawn over them, plain- 
tiff’s statement averred that these words were erased 
before the note was received by him; and the affi- 
davit of defense alleged* that, when defendant in- 
dorsed the note, it did not bear interest, and these 
words were not upon it, and that they were fraudu- 
lently inserted without his knewledge or consent 
after he indorsed the note; and it further stated 
that defendant was an accommodation indorser, 
who received no consideration for his indorsement. 
Held, that the burden was on plaintiff to show that 
the alteration was innocently made, without preju- 
dice to the rights of defendant. (Citizens’ Nat. 
Bank of Baltimore v. Williams [Penn.], 34 Atl. 
Rep. 303). 

CIRCUIT COURTS — SUITS BETWEEN ALIENS.— The 
Circuit Courts of the United States have no juris- 
diction of suits between aliens. (Pooley v. Luco, 
U.S. C. C. [Cal.], 72 Fed. Rep. 561.) 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE 
— INTOXICATING LIQUORS. — Intoxicating liquors are 
a legitimate subject of commerce, and burdens 
upon inter-state commerce therein cannot be justi- 
‘ tied under the police power of a State. (Ex parte 
Loob, U. 8. C. C. [S. Car.}, 72 Fed. Rep. 658). 

EQUITABLE ASSIGNMENT OF FUND — ORDERS TO 
pay.— An assignment of ‘‘all my right, title 
and interest in and to any compensation” for cer- 
tain salvage services, and directing the owners or 
consignees of the property saved, or any other per- 
son into whose hands the fund may come, to pay 
the assignee $3,200, is, notwithstanding the general 
words of the assignment, merely an order to pay a 
specified sum, and is, therefore, merely an equitable 
assignment of a part, as distinguished from a legal 





assignment of the whole fund. (Price v. Elmbank, 
! U.S. D. C. [Cal.], 72 Fed. Rep. 610). 
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FEDERAL COURTS — COMITY BETWEEN STATE AND 
FEDERAL courTS.-— In cases of concurrent jurisdic- 
tion it is a fixed rule of the federal courts never to 
take jurisdiction of a cause which presents the same 
issues and seeks the same relief as are presented and 
sought in a cause pending in a State court. (State 
Trust Co. of New York v. National Land Imp. 
Manuf’g Co., U.S. C.C. [S. Car.], 72 Fed. Rep. 575.) 

INSURANCE— LIMITATION OF ACTIONS.— Where a 
fire policy stipulated that no action should be 
brought thereon, unless commenced within twelve 
months “after the fire,” nor “ until after full com- 
pliance ” with its provisions, one of which required 
proof of loss to be filed within sixty days, and 
another provided that loss should not be payable 
till after notice, estimate, and satisfactory proofs, 
and appraisal, if required, the limitation commenced 
to run from the accrual of the cause of action, and 
not from the date of loss. (Sample v. London & L. 
Fire Ins. Co. of Liverpool, Eng. [S. Car.] 24 8. E. 
Rep. 334. | 

LIMITATIONS— ACCRUING OF RIGHT—MONEY HAD 
AND RECEIVED.—The town of M certain 
bonds, which were placed in the hands of an agent 
to negotiate. The agent sold the bonds, and ab- 
sconded with the proceeds. <A purchaser of part of 
the bonds afterwards brought suit on them against 
the town, which defended the suit on the ground 
that the bonds were issued without authority of law 
and this defense was sustained. The bondholder 
then made a demand upon the town for the money 
paid its agent for the bonds, or for asum which the 
town had recovered from the defaulting agent, in 
case its liability were held to be limited to the 
amount it had actually received, and, such demand 
being refused, filed a bill against the town to obtain 
the same relief. Held, that the accruing of plain- 
tiff’s right of action was not postponed until the 
making of his demand, but the same arose at least 
as soon as the town, by interpusing its answer in 
the action on the bonds, denied its liability, and 
more than six years having elapsed since that time, 
during which plaintiff was at liberty to assert his 
claim in his action at law, his right was barred. 
(Merrill v. Town of Monticello [U. 8. C. C. of App.], 
72 Fed. Rep. 462.) 

MorRTGAGE —POWER OF SALE-—FOREIGN ADMINIS- 
TRATOR.— Where a mortgage on land in Illinois, 
given to a non-resident, contains a power to sell and 
convey, which, in case of the death of the mortga- 
gee, authorizes his administrator to make the sale 
and deed, the administrator of such mortgagee ap- 
pointed in such foreign State only, may make such 
sale and deed. (Stevens v. Shannahan [Ill.], 43 N. 
E. Rep. 350.] 

NEGLIGENCE—CONTRIBUTORY NEGLIGENCE. —In an 
action for personal injuries caused by an explosion 


issued 


of natural gas, which, leaking from a sleeve in de- 
fendant’s pipes, percolated through the ground and 
accumulated in plaintiff's cellar, 90 feet distant, 
where it appeared that plaintiff's house was supplied 
with gas by another company, the failure of the 
plaintiff to notify the defendant of the leak, even if 
she knew of its existence, did not constitute contri- 
butory negligence. (Consumers’ Gas Trust Co. v. 
Perrego [Ind.], 43 N. E. Rep. 306.) 

PARTNERSHIP—DISSOLUTION —TRANSFER OF GOOD 
WILL.—Upon the dissolution of a trading copartner- 
ship, its assets, including the good will of the busi- 
ness, may be suld asa whole, either by the partners 
directly, or through a receiver, under an order of 
court, in a case to which they are parties; and a 
purchaser thereof, under either method of sale, is 
entitled to continue the business as the successor of 
the firm, and make use of the firm name for that 
purpose, (Snyder Manuf’g Co. v. Snyder [Ohio], 
43 N. E. Rep. 325.) 

RAILROAD AID BONDS—CONDITIONS. 
in an act authorizing an issue of county bonds in aid 
of a railroad, that they should not be valid obliga- 
tions until the road is constructed through the 
county, so that a train of cars shall pass thereover, 


A provision, 


is not satisfied by the construction of the road from 
one boundary of the county to a point two miles 
short of the opposite boundary, where it connects 
with another road running outside the county. 
Mercer County v. Provident Life & Trust Co. of 
Philadelphia, [U. 8. C. C. of App.|. 72 Fed. Rep. 
623. 

RAILROADS—PURCHASE OF PARALLEL LINES.— Act 
Ky. March 7, 1854, giving a railroad company power 
to “ unite” its road with any other road connecting 
therewith, on such conditions as the two companies 
might agree on, did not authorize a consolidation 
of roads, but merely a mechanical union of roads 
running into the same town. Louisville & N. R. R. 
Co. v. Commonwealth of Kentucky, [U. 8. 8. C.], 
16S. C. Rep. 714. 

SALE-—PARTNERSHIP—RECISSION.—It is the duty 
of the owner of a going business, whose value con- 
sists in part of good will, who proposes to sell an 
interest therein to an incoming partner, to make a 
full, fair, and complete disclosure to the purchaser 
of all matters tending to affect the value of the good 
will. (Powell v. Cash, N. J., 34 Atl. Rep. 121.) 


TRESPASS — DAMAGES. —In trespass q. ¢. Jf. for 
damages caused by the defendant railway company 
| raising its lot adjoining plaintiff's, on which was 

operated its railway tracks, thereby breaking down 
| plaintiff’s wall, and causing gravel, water, etc., to 
fall upon plaintiff's lot, the injury being a perma- 
' nent one, the damages should be estimated up to 





| the time of trial, and not merely to the time of the 
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commencement of the suit. (Chicago & A. R. Co. 


v. Robbius [Ill.], 43 N. E. Rep. 332.) 


VENDOR AND PURCHASER — MISREPRESENTATIONS 
BY VENDOR.— A vendor who makes a false state- 
ment regarding a fact material to the sale, either 
with knowledge of its falsity or in ignorance of its 
falsity, when from his special means of information 
he ought to have known it; and thereby induces his 
vendee to purchase to his damage, is liable in an 
action at law for the damage the purchaser sustains 
through the misrepresentation, or to have the sale 
rescinded in a suit in equity, at the option of the 
purchaser. (Moline Plow Co. of Kansas City, Mo., 
v. Carson, [U. S. C. C. of App.,| 72 Fed. Rep. 387.) 


WILLS — NATURE OF ESTATE.— Where testator 
devised certain real estate to his executors in trust 
to pay the income thereof to his wife, or permit her 
to occupy the same as a home — it being expressly 
provided that the devise was made in lieu of dower 
—and after devising other property in trust for a 
daughter, and making other bequests, provided fur- 
ther that the executor should carry out the devise 
to the wife in preference to all others, the widow, 
by accepting the provisions of the will in lieu of 
dower, becomes a purchaser for value, and is en- 
titled to her life estate in preference to the devise 
in trust for the daughter. (In re Taylor's Estate 
{Penn.|, 34 Atl. Rep. 307.) 


——— > ——— 


Hotes of English Cases. 


Bankruptcy. — Where a guarantee is for the 
whole debt, although with a limited liability, the 
creditor has aright to prove the whole amount of 
his claim, although he has received all he is en- 
titled to under the guarantee, and the surety has no 
right to prove unless the creditor has been paid in 
full. (Q. B. Div.; Re Sess; Ex parte The National 
Provincal Bank of England, 74 L. T. Rep. 383.) 

HussaNpd AND wiFeE.— Where a married woman 
has separate property subject to a restraint or an- 
ticipation, the restraint does not apply to arrears of 
income which has become due, but has not yet been 
paid to her; and, therefore, such income which has 
become due at the date of a judgment against her 
may be made available in execution upon such judg- 
ment. (H. of L.; Hood-Barrs v. Heriot, 74 L. T. 
Rep. 353.) 

MARINE INSURANCE. — Pure life salvage is not 
recoverable from underwriters on ship under the 
terms of an ordinary Lloyd’s policy of marine in- 
surance. The plaintiff entered his vessel is Class I., 
Protection, of a Mutual Sailing-Ship Owners’ Pro- 
tection association, which covered, amongst other 
risks, life salvage and costs which a member may 
become liable to pay in respect of the risks covered, 





and rule 18 of the association provided that no pay- 
ment should be made in respect to any loss which 
was capable of being insured against by the usual 
form of Lloyd’s policy. The vessel being in great 
peril, the master and crew were rescued, but no 
property was saved. The plaintiff, as owner of the 
vessel, was compelled by a decree of the Admiralty 
Court, to pay a sum to the life salvors with costs, 
and he also incurred costs in defending the action. 
Tn an action by the plaintiff to recover from the as- 
sociation the sum paid by him for life salvage and 
the costs incurred by him : 

Held, That the payment which the plaintiff was 
compelled to make to the life salvors was not a pay- 
ment in respect of a loss capable of being insured 
against by the usual form of Lloyd's policy within 
rule 18, and that the plaintiff was therefore entitled 
to recover the sum paid to the life salvors, and the 
costs incurred by him. (Q. B. Div.; Nourse v. The 
Liverpool Sailing-Ship Owners’ Mutual Protection 
and Indemnity Association Limited, 74 L. T. Rep. 
317.) 

MortGaGe.—The doctrine of consolidation of 
mortgages applies where at the date when redemp- 
tion is sought all the mortgages are united in one 
hand and redeemable by the same person, or where, 
after that state of things has once existed, the 
equities of redemption have become separated. 

The right to consolidate exists notwithstanding 
that the mortgages which it is sought to consolidate 
were not united in title with the mortgage sought 
to be redeemed until after the assignment of the 
equity of redemption in the latter mortgages by the 
mortgagor to the person who seeks to redeem. (H. 
of L.; Pledge v. White and others; 74 L. T. Rep., 
323.) 


‘River.—The plaintiffs were the owners of land 
bounded by ariver. The defendant was the owner 
of adjoining land and of certain eyots near it, and of 
a several fishery in this part of the river from bank 
to bank. The bed of the river in that part in re- 
spect of the fishery also belonged to him. 

The course of the river was such that a strip of 
land contiguous to the plaintiffs’ land, and forming 
part of the defendant's river bed, gradually became 
dry, and continued so for the greater part of the 
year, though at times, and particularly during the 
winter months, when the river was full, it was under 
water. 

In 1886 a small ditch, several inches in depth, had 
been made by the defendant’s predecessor in title 
over this strip of land at the bottom of the plain- 
tiff's bank, but this was not noticeable from the 
plaintiff's land. Trees had also been planted by the 
defendant, or his predecessor, and lopped on his 
behalf. . 

In 1893 the defendant made a concrete path along 
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the line of the ditch, to enable his tenants to pass 
from his land to one of his eyots in the river, and 
claimed that the strip of land in questions was part 
of the bed of the river. Ile did not, however, deny 
the plaintiffs’ right of access to the river. 

_ The plaintiffs on the other hand asserted that the 
strip of land was theirs, and brought an action for 
an injunction to restrain the defendant from tres- 
passing on the strip of land. They claimed it as 
riparian owners, on the ground that it had ceased 
to be a part of the bed of the river and become an 
accretion to their bank. 

Held, that the strip of land had not yet ceased to 
be part of the defendant's bed of the river, and had 
not yet become a part of the plaintiff's land, and 
that this conclusion was not rebutted by the fact 
that only during part of the year the strip of land 
was under water; that the doctrine of accretion in- 
voked by the plaintiffs did not assist them; and 
that their claim that the strip of land formed part 
of their freehold entirely failed. (Ct. of App.; 
Hindson v. Ashby, 74 L. T. Rep, 327.) 

SETTLEMENT. — By a marriage settlement certain 
amount of stock, the property of the wife, were 
vested in trustees in trust for the wife, for life for 
her separate use, and after her death to her husband 
for life, and after the death of the survivor (in de- 
fault of appointment) to the children of the mar- 
riage in equal shares. There was issue of the mar- 
riage two sons only, each of whom obtained his 
majority and married. ‘The father obtained sole 
control of the trust funds, an¢@ appropriated them 
to his own use, but at the same time made hand- 
some settlements on the two sons upon their re- 
spective marriages, and also various other gifts and 
advances to them out of his own property. The 
marriage settlement of one of the sons included an 
amount of stock which was an investment of part 
of the proceeds of the misappropriated trust funds. 
The various gifts and advances to the sons did not, 
in respect either to the quantity of interest or amount, 
correspond to the shares to which they became en- 
titled in the trust funds. The mother and sons all 
predeceased the father, who subsequently died. 

Held, that the facts and correspondence rebutted 
any presumption that the father made the settle- 
ments and advances in satisfaction of any part of 
the trust funds, and that his estate was liable to 
make good to the representatives of the two sons 
their shares in the trust funds misappropriated by 
him without accounting for the properties settled 
upon, or given or advanced to, the sons by the 
father, including the sum of stock included in the 
son’s marriage settlement, which was an investment 
of part of the proceeds of the misappropriated trust 
funds. (Ct. of Ap.; Crichton v. Crichton, 74 L. T. 
Rep, 357.) 





Correspondence. 


THE Domestic ReLations Law. 
[ Continued. | 
To the Editor of the Albany Law Journal: 


Str.—The last three divisions of the new ‘‘chap- 
ter 48 of the General Laws”’ are — Article 6, The 
Adoption of Children; Article 7, Apprentices and 
Servants; Article 8, Laws Repealed, when to take 
Effect.” 

The adoption of children is not strictly one of the 
domestic relations, and so hardly deserves a position 
as one of the main headings under the ‘‘ domestic 
relations law.” The subject seems rather to merit 
a place as a sub-head under the now discarded re- 
lation of parent and child, another relic of which is 
left us in Article 4, “* The Custody and Wages of 
Children; monotony in subjects being avoided by 
the intervention of Article 5, on Guardians, between 
that and “Adoption.” 

An inspection of the elaborate article on ‘‘Adop- 
tion’ leads to the conclusion that the “ children” 
are “‘minors.’? (See definition of minor in the arti- 
cle on ‘‘ Unlawful Marriages.) No feature of a 
codification, it is safe to say, is more important, or 
requires greater care, or gives better evidence of the 
skill and erudition of the codifier, than definitions. 
Accordingly, we look with interested anticipation 
at the opening section of the article on ‘tAdoption,” 
which is announced as consisting of ‘‘ definitions; 
effect of article.” An “adult ’’ here appears for the 
first time; and, although he or she is not defined, 
no great harm can result, since every one who has 
not forgotten his Latin can imagine the implica- 
tion, which is, perhaps, confirmed by section 1, in 
the article on ‘* Unlawful Marriages,” viz., that he 
is a minor who has reached majority. The term 
“adoption,” however, obviously stands in a differ- 
ent position; being generic, it includes subordinate 
species, some more and some less advisabie,—such 
as the adoption of this chapter, for instance,—even 
though legal, which last-mentioned quality belongs 
to our adoption, the same being ‘‘the legal act 
whereby an adult takes a minor into the relation of 
child,” etc, The et cetera is disappointing, because, 
without it, the definition is simply a gem of concise- 
ness and perspicuity; in fact it is complete. To add 
anything is surplusage, which is an evil, of itself, 
in a codification where we are treated to single sec- 
tions necessarily containing four hundred words 
(§ 67)! Yet the Legislature, doubtless ex abundante 
cauteld, chose to add a specification of the content 
of this “relation,” viz.: that “adoption is the legal 
act whereby an adult thereby acquires the rights and 
incurs the responsibilities of parent in respect to such 
minor.” 

‘* A voluntary adoption” is next defined, as ‘‘ any 
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other than that of an indigent child, or one who is 
a public charge from an orphan asylum or charitable 
institution.” Candor compels a concession that 
there are some obscurities here. Evidently, there 
must be involuntary adoptions, but why should an 
indigent child or an orphan asylum, or a charitable 
institution be unwilling? Besides, would not their 
lack of volition make the act of adoption illegal and 
void, under an adaptation of the maxim ‘‘ volenti 
injuria non fit?” There is some doubt, also, as to 
what it is, to be ‘+a public charge from an orphan 
asylum,” etc. ; and it is to be hoped that this is not 
anew domestic relation, here surreptitiously intro- 
duced, without any reference to that fact in the title 
of the act. 

Among the salutary ‘‘ effects of article,” are the 
permission to courts to receive in evidence proof of 
prior lawful adoptions, and the equally necessary 
precaution of reminding the student that this codifi- 
cation does not go back of the historic date of June 
25, 1873. That, if recollection serves accurately, 
was the summer when the great panic in lands, 
tenements and hereditaments was approaching, and 
clearly ‘‘any will, devise or trust, made or created 
before” then, ought not to be ‘‘altered, changed or 
interfered with” (7. ¢., or otherwise interfered with) 
by anything ‘‘in this article in regard to an adopted 
child inheriting from the foster parent” (sic.) 

Section 61 declares ‘* whose consent necessary ” 
to adoption; no exclusion of involuntary adoptions 
being intimated. The primary requisite is (subd. 1) 
the consent ‘‘of the minor, if over twelve years of 
age.” But suppose such minor is indigent, or is a 
public charge from an orphan asylum! It has been 
seen that in such case the adoption is involuntary, 
and hence the minor is, under the ‘‘definition” (see 
supra), conclusively presumed to be unwilling. 
The incautious reader might hence be led to fear 
that, in such an exigency, this laborious and perma- 
nent codification of one of the incidents of a most 
interesting domestic relation would prove abortive. 
But it is only fair to treat the article as a whole, just 
as the courts do a “ will, devise or trust ;” and, by 
glancing forward to § 65, it is found that, in adop- 
tions from asylums, ete, the instrument * may be 
signed by the child (i. ¢. minor) if over twelve 
years of age.” Thus the evil is partly averted. 

The judicial ofticer who supervises the process 
alike in voluntary and involuntary adoptions, is 
“the county judge or the surrogate of the county 
where the foster parent or parents reside,” and, in 
the case of asylums, etc., the adoption only takes 
effect from the time of the filing of the instrument 
and order ‘‘in the oflice of the county clerk where 
the foster parents reside (!)”, which, if the county 
clerk likes it, should not be objected to by out- 
siders. 





Manifestly, the most important provisions in the 
arricle are those concerning the ‘‘effect of adop- 
tion;’’ which are given in section 64. Though the 
running title of the section is general, it is clear 
that the section relates only to voluntary adoptions, 
for it says “thereafter,” i. ¢., after the ** require- 
ments” of § 62 have been ‘ followed,” and the 
“moral and temporal ” interest of the child (minor) 
have veen guarded under § 63. It is a startling 
feature, therefore, of this codification, that an 
indigent child, or a child who is a public charge 
from an orphan asylum or a charitable institution, 
acquires, by adoption, no rights which any one is 
bound to respect. The Legislature can hardly have 


intended this result as a penalty on the child 
(minor) for being unwilling, seeing that the foster 
parent, who, ex hypothesi, is always willing, is left 


in the same predicament. 

The manner in which a voluntary adoption alters, 
changes or interferes with property rights is mainly 
in respect to rights of ‘inheritance and succession.” 
(§ 64.) 
property of the adopted minor, who, however, re- 
tains his, as to such parents’ property. As between 
the foster parents and the minor, the provision is 
not the same, or so clear. They have only, “the 
right of inheritance from each other,” the right of 
succession not being mentioned; and this right is 
subject to the perspicuous and comprehensible 
qualification that ‘‘as respects the passing and limi- 
tation over of real or personal property dependent 
under the provisions of any instrument on the foster 
parent dying (sic) without heirs, the minor is not 
deemed the child of the foster parent so as to de- 
feat the right of remaindermen ;” the bearing 
of which lies in the application of it. 

The last three sections of the article are concerned 
with the dissolution of the foster-relation. The 
process or result is termed an * abrogation,” which, 
though not defined, cannot justly give rise to cavil, 
it being clearly suggested by the etymology, that 
one or both of the contracting parties is or are 
guilty of ‘* begging off;” and, as there is no ques- 
tion about alimony, the matter is arranged with a 
simplicity unknown to the primary domestic rela- 
tion, though not without three different sets of 
machinery provided in three sections which number 
300, 400 and 340 words, respectively. 

Section 66 regulates “abrogation of voluntary 
adoption.” The prominent peculiarity of this abro- 
gation is a requirement of the consent of ‘‘the 
persons whose consent would have been necessary 
to an original adoption! Inasmuch as the article 
contains, elsewhere, not a hint of any secondary 
adoption, the necessity seems forced on the mind 
that the codifier (and, therefore, the legislature) got 
‘‘a little mixed,” at this point, the explanation 


The natural parents lose these rights as to 
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perhaps being that, in codifying. a suggestion 


obtruded itself, that this very abrogation involved, 
in some sort, an adoption, viz.: an adoption of a 
resolve to abrogate, and so in the simplest manner 
possible the adoption of the child ( minor) assumed 
the appearance of an original one, and gave rise to the 
philosophic and rhetorical contrast. The procedure 
is regulated with a care and minuteness rendering 
the greater part of the section (which directs ‘‘ the 
county judge or surrogate of the county where the 
foster parents resides’’ how to act) worthy of the 
honor of being transplanted from this codification 
of substantive law, and being set as a living stone 
in the adjective wing of the legal temple. 


If this be true of § 66, what shall be said of § 67, 
which provides for an application for abrogation, 
where a public charge from an orphan asylum is 
suffering from cruelty or neglect, and which violates 
the Constitution by expressly declaring nearly half 
of the chapter of the code on surrogates’ courts, 
applicable to the situation? 


The lamented commissioner, who let an occasional 
substantive clause into the Code of Civil Procedure, 
has been, on that ground, buried under a load of ob- 
loquy which evidently hxs no terrors for at least one 
successor. The scheme of procedure provided by 
§ 67 is unique in two particulars. The initial pro- 
cess is made a ‘‘ citation,” which, for years has been 
happily exclusively in use in the proceedings in 
surrogates’ procedure, proper, just as a summons is 
the uniform process for commencing a civil action. 
But, now, this clear-cut division is invaded, and, 
without any good reason, a cita/ion, instead of an 
order, to show cause is to be issued on an applica- 
tion for abrogation of adoption of a public charge 
from an orphan asylum or charitable institution. 
Perhaps the determination to adopt the citation was 
the ground of the change of jurisdiction whereby a 
surrogates’ court, instead of a surrogate, is to act 
under § 67 or § 68, though a surrogate was authorized 
under § 66. The county judge was deemed equal 
to the emergency of issuing a citation and of learn- 
ing the practice of a surrogate’s court; wherefore 
he, as distingutshed from the county court, may act 
under any of the three sections; but if an applicant 
under § 67 or § 68 does not choose to go to the 
county judge, he or she must, at his or her peril, go 
into the surrogate’s court, and not apply to the 
surrogate. 


The Code of Civil Procedure has been attacked 
on the score of its alleged vicious phraseology; and, 
changed, altered and otherwise interfered with, by 
two decades of indiscriminate legislation, it is, in- 
deed, to-day, “ monstrum, horrendum, informe, ingens,” 
but, as enacted, it was a classic, in this respect, 
compared with the newly adopted article on adop- 
tion, which, among other notable and astonishing 





freaks of grammar, syntax and rhetoric, embosoins 
eighty-five ‘‘such’s ” in its nine sections, the closing 
section gallantly bringing up the rear, and carrying 
off the palm, with twenty-five recurrences of that 
necessary and euphonious monosyllable. 
Yours truly, 
Tueo, F. C. DEMAREs’. 


160 Broadway, New York City. 


—— 


New Books and Aew Editions. 
ExTRAORDINARY Cases. By Henry Lauren Clin- 
ton, Esq. 

Extraordinary Cases is one of the most unique 
and interesting books in recent years upon the prac- 
tice of the law. Its author, Henry Lauren Clinton, 
Esq., is one of the best known lawyers of the New 
York Bar, having spent forty years of his life in the 
active practice of his profession and having been 
employed as counsel in many cazses célebrés, so that 
this book of reminiscences, from the date of his ad- 
mission to the bar to the present time, is a work at 
once instructive and entertaining. Many of the 
cases are so unusual and extraordinary as to be of 
permanent interest and of great use as references to 
show how distinguished counsel were wont to handle 
their causes. Among the particularly interesting 
cases are those of Henri Carnel and Otto Grunzig, 
in which are shown strenuous exertions which were 
made by counsel to save their clients, no stone being 
left unturned to accomplish their desire. In the 
cases of Prosper and Cantor great ingenuity is 
shown in the devising of the defences, Among the 
numerous famous cases described in the book Mr. 
Clinton tells of the Forrest Divorce Case; the Jumel 
Will Case; the Lemmon Slave Case, in which slaves 
in transitu in New York for Texas were discharged 
from the custody of their owners, and the case of 
Misslpaugh v. Adams, acrim. con case famous in 
1865. The book abounds with anecdotes of the 
bench and bar and reminiscenes of celebrated men 
of other professions as well. One of the most in- 
teresting chapters is the first, containing an account 
of the admission to the bar of Mr. Clinton, which 
showed his legal ability at an early age. 

Published by Harper & Brothers, 
Square, New York city. 


Franklin 


Tue BurraLo Lawyers’ Re_taBLeE ADDRESS Book 
AND CourT CALENDAR. 

A most useful and handy pamphlet containing 
the court calendar for the eighth judicial district 
and a complete directory of the bar of Buffalo 

Published by W. H. Wright, Jr., Buffalo, N. Y. 





THE ALBANY LAW JOURNAL. 


385 

















The Albany Law Journal. 


ALBANY, JUNE 20, 1896. 














Gurvent LZopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBANY Law JOURNAL. 
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business matters, should be addressed to THz ALBANY Law 
JouRNAL ComPaNny.] 
| ON. Isaac H. Maynard, formerly judge of 

the Court of Appeals, and senior member 
of the firm of Maynard, Gilbert & Cone, died 
suddenly, in his room at the Kenmore hotel in 
this city, on June 12, 1896. 

Judge Maynard was born April 9, 1858, at 
Bovina, Delaware county, N. Y. He entered 
Amherst College in 1858, and graduated in 
1862, In 1875 he was elected 


member of Assembly from Delaware county, 


with honor. 
and was nominated, in 1883, by the Democratic 
party, for the office of Secretary of State, but 
was defeated. On April 1, 1887, he was ap- 
pointed by President Cleveland, Assistant Sec- 
retary of the Treasury, to succeed Hon. Charles 
S. Fairchild, and in 1892 was appointed for the 
second time as first Deputy Attorney-General 
of the State of New York. 

Judge Maynard was a man of rare legal 
ability in his chosen profession. As judge of 
the Court of Appeals, he was regarded as one 
of the strongest members of the court, and his 
opinions were marked by great legal learning, 
and by a clear and precise appreciation of the 
facts involved. For the past few years most of 
his practice was before the Court of Appeals, 
where his masterly arguments were generally 
marked by success. Judge Maynard was par- 
ticularly thorough in practice, and his briefs, 
as well as his opinions, were marked by logical 
argument and precise learning. The bar of 
this city and State have lost a most learned 
member and faithful student. 


In the Morris Circuit in New Jersey the jury 
in the case of Bullock v. The Del., L. & W. 
R. R. Co., returned a verdict which will be of 
interest to the public generally, 

It seems that Bullock brought suit against the 
company for damages because of a rule that 
recently went into effect on the defendant’s 
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railway and which prohibited passengers from 
following the time-honored suburban custom of 
carrying packages. Mr. Bullock was attacked 
by the conductor and a detective when he en- 
tered the car at Hoboken with two bundles, 
and was ordered to place them in the express 
car. This he refused todo. ‘Thereupon they 
were taken from him and sent by express. In 
the scrimmage to retain the packages Mr. Bul- 
lock’s coat was torn ; when the parcels reached 
him two weeks later some of the groceries were 
spoiled. The railroad, as a defence, used the 
wording of the commutation ticket upon which 
Mr. Bullock was riding, and contended that by 
that contract the plaintiff had no right to carry 
parcels into the car, and that if he did so con- 
vey them the officers of the company had a 
right to take them from him by force. The 
case hinged on the construction of the wording 
of the contract; the ruling was given by Mr. 
Justice Magie, who said that a contract which 
read “personal passage only ” did not restrict 
the commutator to the clothes he had on, but 
permitted him to carry such articles as he 
might have obtained for his own use or as 
might have reference to the purpose of his 
journey. This does not allow the commutator, 
however, to carry with him articles for home 
consumption that do not relate to the personal 
business of the commutator. Groceries, such 
as the parcels in question, are not such per- 
sonal belongings as were necessary for his 
journey. ‘Ihe remedy in such a case as this is 
to inform the commuter that he is violating a 
rule of the railroad. ‘Then if he refuses to put 
away the packages the officials have a right to 
refuse to carry him, and if he should refuse to 
leave the car then they would be justified in 
using such force as is necessary to put him off 
the train ; but under no circumstance have they 
the right to take from him any of his belong- 
ings, without his consent. All the testimony 
in the case went to show that neither the con- 
ductor nor the detective made any effort to put 
Mr. Bullock off the train, but only insisted 
upon his taking the packages into the express 
car, which, when he refused to do, they might 
exert force to put him off the train. 

The verdict was divided into three parts; 
first, $1 for tearing plaintiff’s coat; second, $5 
for spoiling the groceries of the plaintiff; and, 
third, $1,000 for the insult offered. It was 
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brought out on the trial that the rule of the 
railroad company was made to protect the 
United States Express Company and that the 
express company had been finding fault because 
the commuters had been in the habit of carry- 
ing home articles, which they bought in New 
York city, instead of sending them by express. 


We have devoted considerable space and 
given much attention to the subject of codifi- 
cation of existing statutes. We publish in this 
issue of the Law JourNnat part of the letter 
on the codification of the Domestic Relations 
Law by Theo. F. C. Demarest, of New York 
city. We have always been in favor of a sys- 
tematic codification of the existing statutes on 
the grounds (1) that it would relieve lawyers 
very much from the perplexing condition into 
which the Revised Statutes have reached by 
reason of innumerable amendments, and (2) 
because we thought that certain parts of the 
common law might properly be codified with 
existing statutes. We must, however, protest 
against important changes of existing statutes 
when codified into general laws. We have 
heard recently too much criticism of the codi- 
fication of laws in regard to taxation, now 
known as Chapter 708 of the Laws of 1896. 
Naturally a subject of this kind was one which 
would have to be treated with the greatest discre- 
tion, and it was only fair to existing corpora- 
tions who are taxed under the law that the 
amount of their taxation should remain as it 
had previously been, and that no attempt 
should be made to further tax them under the 
There is too much of 


guise of a general law. 
this legislation we have described in every legis- 
It is variously termed and the names are 
It is sometimes done 
for good and practical reasons, and sometimes 


lature. 
not pleasing to the ear. 


the excuses are more personal. The point, 
however, of this comment is to call attention 
to the fact that the different franchise and other 
taxes imposed under the codification of the tax 
law of 1896 have been changed, increased, 
diminished, according to the sweet will and 
pleasure of the Legislature and — other names 
we will omit. It will be remembered that Hon. 
J. Newton Fiero and Hon. Chas. A. Collin 
were appointed a committee to codify the 
tax law. ‘Their codification failed to pass seve- 
ral legislatures, and this year a law was com- 








piled by the Statutory Revision Commission; 
this was passed by the Legislature with, we un- 
derstand, the changes we have alluded to from 
the original draft. We do not seek to place the 
responsibility for these important changes in the 
franchise or other tax on any individual or 
body of men, but that some person or persons 
influenced the Legislature by advice — or other- 
wise — in the changes that were made is evident, 
and we regret exceedingly that such codifica- 
tion of such important subjects was free from 
such objectionable features. 


Senator Hill, of the Committee on Judiciary 
of the United States Senate, has submitted a 
report upon the bill in relation to contempt in 
United States courts, and which is the result 
of the deliberations of the committee. The 
bill defines direct contempts to be those com- 
mitted during the sitting of a court or a judge 
in chambers in its or his presence; all other 
contempts are indirect. It provides for the 
immediate and summary punishment of direct 
contempt without written accusations. 

Special interest in the bill centers in the pro- 
visions forthe punishment of contempt of court 
committed not in the court’s presence, as in the 
Debs case. The provision upon this point is 
as follows : 

That upon the return of an officer or process 
or an affidavit duly filed, showing any person 
guilty of indirect contempt, a writ of attach- 
ment or other lawful process may issue, and 
such person shall be arrested and brought be- 
fore the court ; and thereupon a written accusa- 
tion, setting forth succinctly and clearly the 
facts alleged to constitute such contempt shall 
be filed and the accused be required to answer 
the same by an order fixing the time and place 
of hearing ; and the court may on proper show- 
ing extend the time so as to give the accused a 
reasonable opportunity to purge himself of such 
contempt. After the answer, or in case of re- 
fusal to answer, the court may proceed to hear 
the accusation upon such testimony as may be 
produced. If the accused answer, the trial shall 
proceed upon testimony produced as in criminal 
cases, and he shall be confronted with the wit- 
nesses against him ; but such trial shall be by the 
court, or in its discretion, and upon application 
by the accused, a trial by jury may be had, as 
in any criminal case. If found guilty judgment 
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shall be entered accordingly, prescribing the 
punishment. 

The bill, which allows appeal to the Supreme 
Court will apply to all United States courts, ex- 
cepting the Supreme Court. It is not unlikely 
that the bill will become a law during the pres- 
ent session of Congress. Its most important 
provision, of course, is that permitting a jury 
It will 
be observed, however, that jury trials are only 
to be had at the discretion of the court. It was 
thought by the framers of the bill that in thus 
opening the way for a jury trial, they had done 
all they could. If the bill becomes a law with 
this clause, public opinion will do the rest, and 
judges will be compelled to grant jury trials 
when justice to the accused demands them. This 
question of jury trials was a mooted one in the 
committee. About half the members favored a 
trial by jury, whether the court consented or 
not, and others were opposed to trial by jury, 
so the bill as reported is a compromise. 


trial for persons accused of contempt. 


A novel question in the law of divorce has 
recently been decided by Judge Gibbons in the 
Circuit Court of Illinois, in the case of Groth 
v. Groth. The court holds that a husband has 
aright to alimony and solicitor’s fees. The 


opinion is quite exhaustive, and the material 
part is as follows: 
“Tt is hardly necessary to cite authorities in 
support of the proposition that this court, un- 
less limited by statute, possesses the same 
power and exercises the same _ jurisdiction 
which prevailed in the High Court of Chancery 


of England. The Constitution of this State 
has conferred upon this court general and 
original jurisdiction of all causes in law and 
equity. Its jurisdiction is not only conferred 
by the Constitution, but it may adjudicate 
upon many questions as inherent in its very or- 
ganization. (Maher v. O'Hara, 4 Gilm. 424.) 

It is also well settled, that the giving of a 
new remedy by statute, in no wise affects the 
original jurisdiction of a Court of Chancery. 
Such new remedy is regarded as cumulative, 
unless the prior jurisdiction or remedy is there- 
by expressly limited. Labadie v. Hewitt, 85 
Ill. 341. In the case of Cole v. Cole, 1q42 II. 
19, the practice, power, policy, and jurisdiction 
of the court respecting divorce and alimony, 





are discussed with great clearness and ability, 
and there, among other things, it is said, that, 
“there is a marked difference in respect to the 
property rights of the wife under our law and 
at commen law. ‘The wife is liable under our 
statute, if she have a separate property, in 
common with the husband, for necessaries 
furnished the family. The husband and wife 
are placed upon an equal footing, in respect to 
the interest each may have in the estate and 
property of the other, and husband and wife 
may contract with each other, and she with 
strangers, as if she were sole.” And again in 
the same case it is said: “The policy of the 
law should be, and is, to do justice, and to give 
to the injured wife not merely what necessity 
but what justice demands. This has been so 
repeatedly recognized in the courts of this State, 
that citation of authority elsewhere would seem 
unnecessary.” 

In Harding v. Harding, 144 IIl. 588, it is 
said: “ There is the same reason why the wife, 
who is compelled to live apart from her hus- 
band, without fault, should receive that reason- 
able support that he is bound by law to provide 
her, pending the determination of her suit that 
exists when she is complainant in a divorce pro- 
ceeding. ‘To refuse to allow her a reasonable 
support pendente lite, would, in many cases, be 
to deny her the right to prosecute her suit alto- 
gether.” This is not statute law—simply court- 
made law. If it be good law in behalf of the 
wife, why not in behalf of the husband? To 
use a trite old phrase, “ what is sauce for the 
goose is sauce for the gander.” It is further 
said in this case, that “it would seem equitable 
and just that the wife, who is prosecuting her 
suit in good faith, should be placed upon an 
equality with the husband, and if his income 
be insufficient to maintain her, and to carry on 
the litigation, his income should be required to 
contribute before she should be required to ex- 
haust her estate.” 

Each of the Hardings had a separate estate, 
but the income from the estate of the wife was 
not sufficient to support herself and children in 
keeping with their station in life, and all the 
reasoning by the court, in support of adopting 
and enforcing equitable and just rules in her 
behalf, beyond those which the statute afforded, 
should apply with greater force to the case at 
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bar. Every reason of right, justice and morals 
is in favor of the proposition, that the duties 
which the husband and wife owe to each other, 
are reciprocal. It appearing, therefore, that 
the husband is a confirmed invalid and unable 
to support himself, and that his wife has an 
estate from which she derives an income, I 
hold that the husband is entitled to receive 
from such income an allowance for his support 
of $5 a week, pending the suit, and he is also 
entitled to $25 solicitor’s fee, to enable him to 
defend the suit. Appeal is prayed and allowed 
to the Appellate Court. 


A case of unusual interest has been recently 
decided by the Federal Supreme Court in the 
case of Talton v. Mayes, 16 Sup. Ct. Rep. 986, 
which held that the crime of murder committed 
by one Cherokee Indian upon another within 
the jurisdiction of the Cherokee Nation is an 
offence, not against the United States, but 
against the local laws of the Cherokee Nation. 
On this point the court said : 

By treaties and statutes of the United States 
the right of the Cherokee Nation to exist as an 
autonomous body, subject always to the para- 
mount authority of the United States, has been 
recognized. And from this fact there has con- 
sequently been conceded to exist in that Nation 
power to make laws defining offences and pro- 
viding for the trial and punishment of those 
who violate them when the offences are com- 
mitted by one member of the tribe against an- 
other one of its members within the territory 
of the Nation. 

Thus, by the fifth article of the treaty of 1835 
(7 Stat., 481), it is provided : 

“The United States hereby covenant and 
agree that the lands ceded to the Cherokee 
Nation in the foregoing article shall, in no 
future time without their consent, be included 
within the territorial limits or jurisdiction of 
any State or Territory. But they shall secure 
to the Cherokee Nation the right by their na- 
tional councils to make and carry into effect all 
such laws as they may deem necessary for the 
government and protection of the persons and 
property within their own country belonging to 
their people, or such persons as have connected 
themselves with them; provided always that 
they shall not be inconsistent with the Consti- 








tution of the United States and such acts of 
» Congress as have been or may be passed regu- 


lating trade and intercourse with the Indians; 
and, also, that they shall not be considered as 
extending to such citizens and army of the 
United States as may travel or reside in the 
Indian country by permission according to the 
laws and regulations established by the govern- 
ment of the same.”’ 

This guaranty of self-government was re- 
affirmed in the treaty of 1866 (14 Stat. 803), 
the thirteenth article of which reads as follows: 

“Art. 13. The Cherokees also agree that a 
court or courts may be established by the 
United States in said Territory, with such juris- 
diction and organized in such manner as may 
be prescribed by law; provided that the judi- 
cial tribunals of the Nation shall be allowed to 
retain exclusive jurisdiction in all civil and 
criminal cases arising within their country, in 
which members of the Nation, by nativity or 
adoption, shall be the only parties, or where 
the cause of action shall arise in the Cherokee 
Nation, except as otherwise provided in this 
treaty.” 

So, also, in ‘* An act to provide a temporary 
government for the Territory of Oklahoma, to 
enlarge the jurisdiction of the United States 
Court in the Indian Territory, and for other 
purposes,” approved May 2, 1890 (26 Stat. 81), 
it was provided, in section 30, as follows; 

“That the judicial tribunals of the Indian 
nations shall retain exclusive jurisdiction in all 
civil and criminal cases arising in the country 
in which members of the nation by nativity or 
by adoption shall be the only parties; and as 
to all such cases the laws of the State of 
Arkansas extended over and put in force in 
said Indian Territory by this act shall not 
apply.” 

And section 31 of the last mentioned act 
closes with the following paragraphs. 

“The Constitution of the United States and 
all general laws of the United States which 
prohibit crimes and misdemeanors in any place 
within the sole and exclusive jurisdiction of the 
United States except in the District of Colum- 
bia, and all laws relating to national banking 
associations, shall have the same force and effect 
in the Indian Territory as elsewhere in the 
United States; but nothing in this act shall be 
so construed as to deprive any of the courts of 
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the civilized nations of exclusive jurisdiction 
over all cases arising wherein members of said 
nations, whether by treaty, blood or adoption, 
are the sole parties, nor so as to interfere with 
the rights and powers of said civilized nations 
to punish said members for violation of the 
statutes and laws enacted by their national 
councils where such laws are not contrary to the 
treaties and laws of the United States.” 

The crime of murder committed by one 
Cherokee Indian upon the person of another 
within the jurisdiction of the Cherokee Nation 
is, therefore, clearly not an offence against the 
United States, but an offence against the local 
laws of the Cherokee Nation. Necessarily, the 
statutes of the United States which provide for 
an indictment by a grand jury, and the number 
of persons who shall constitute such a body, 
have no application, for such statutes relate 
only, if not otherwise specially provided, to 
grand juries impaneled for the courts of and 
under the laws of the United States. 

The question, therefore, is, does the Fifth 
Amendment to the Constitution apply to the 
local legislation of the Cherokee Nation so as 
to require all prosecutions for offences com- 
mitted against the laws of that nation to be 
initiated by a grand jury organized in accord- 
ance with the provisions of that amendment? 
The solution of this question involves an in- 
quiry as to the nature and origin of the power 
of local government exercised by the Chero- 
kee Nation, and recognized to exist in it by 
the treaties and statutes above referred to. 
Since the case of Barron v. City of Baltimore, 
7 Pet., 243, it has been settled that the Fifth 
Amendment to the Constitution of the United 
States is a limitation only upon the powers of 
the general government; that is, that the 
amendment operates solely on the Constitution 
itself by qualifying the powers of the national 
government which the Constitution called into 
being. To quote the language of Chief Justice 
Marshall, this amendment is limitative of the 
“powers granted in the instrument itself, and 
not of distinct governments framed by different 
persons and for different purposes. If these 
propositions be correct, the Fifth Amendment 
must be understood as restraining the power of 
the general government, not applicable to the 
states.” The cases in this court which have 
sanctioned this view are too well recognized to 





render it necessary to do more than merely 
refer to them: Fox v. Ohio, 5 How., 424; 
Withers v. Buckley, 20 How., 84; Twitchell 
v. Com., 7 Wall., 321; Edwards v. Elliott, 71 
Wall., 532, 557; Tearson v. Yewdall, 95 U.S., 
294, 296; Davis v. Texas, 139 U. S., 651, 11 
Sup. Ct., 675. 

The case in this regard, therefore, depends 
upon whether the powers of local government 
exercised by the Cherokee Nation are Federal 
powers, created by and springing from the Con- 
stitution of the United States, and hence con- 
trolled by the Fifth Amendment to that Con- 
stitution, or whether they are local powers not 
created by the Constitution, although subject 
to its general provisions and the paramount 
authority of Congress. The repeated adjudi- 
cations of this court have long since answered 
the former question in the negative. In Cher- 
okee Nation v. Georgia, 5 Pet. 1, which in- 
volved the right of the Cherokee Nation to 
maintain an original bill in this court as a for- 
eign State, which was ruled adversely to that 
right, speaking through Mr. Chief Justice Mar- 
shall, this court said (page 16) : 

“Ts the Cherokee Nation a foreign State in 
the sense in which that term is used in the Con- 
stitution? The counsel for the plaintiffs have 
maintained the affirmative of this proposition 
with great earnestness and ability. So much 
of the argument as was intended to prove the 
character of the Cherokees as a State, as a dis- 
tinct political society, separated from others, 
capable of managing its own affairs and govern 
ing itself, has, in the opinion of a majority of 
the judges, been completely successful. They 
have been uniformly treated as a State from the 
settlement of our country. The numerous 
treaties made with them by the United States 
recognize them as a people capable of main- 
taining the relations of peace and war, of being 
responsible in their political character for any 
violations of their engagements, or for any 
aggression committed on the citizens of the 
United States by any individual of their com- 
munity. Laws have been enacted in the spirit 
of these treaties. The acts of our government 
plainly recognize the Cherokee Nation as a 
State, and the courts are bound by those acts.” 

It cannot be doubted, as said in Worcester v. 
Georgia, 6 Pet., 538, that prior to the forma- 
tion of the Constitution treaties were made 
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with the Cherokee tribes by which their auton- 
omous existence was recognized. And in that 
case Chief Justice Marshall also said (page 
559): 

“The Indian nations had always been con- 
sidered as distinct, independent political com- 
munities, retaining their original natural rights. 
* * * The very term ‘nation,’ so generally 
applied to them, means a ‘people distinct from 
others.’ The Constitution, by declaring treaties 
already made, as well as those to be made, to 
be the supreme law of the land, has adopted 
and sanctioned the previous treaties with the 
Indian nations, and consequently admits their 
rank among those powers who are capable of 
making treaties.” In reviewing the whole sub- 
ject in U. S. v. Kagama, 118 U. S., 375, 6 Sup. 
Ct., 1109, this court said (page 381, 118 U. 
S., and page 1109, 6 Sup. Ct.): 

“With the Indians themselves these relations 
are equally difficult to define. They were, and 
always have been, regarded as having a semi- 
independent position when they preserved their 
tribal relations; not as states, not as nations, 
not as possessed of the full attributes of sov- 
ereignty, but asa separate people, with the 
power of regulating their internal and social 
relations, and thus far not brought under the 
laws of the Union or of the State within whose 
limits they resided.” 


Where a passenger who had a round-trip 
ticket took the return portion to the agent of 
the railway company, that it might be stamped, 
as the printed contract upon the ticket required 
should be done, and it was delivered again to 
the passenger under circumstances justifying 
the belief that it was properly stamped, it was 
held in Northern Pacific R. R. Co. v. Pauson, 
30 L. R. A. 730, that the failure of the carrier’s 
agent to stamp the ticket as required by the 
carrier's regulations was insufficient ground for 
the expulsion of the ticket-holder from the 
train. ‘This is common sense as well as good 
law. A railway passenger can do no more than 
comply with what is required of him under the 
terms of his contract. He cannot personally 
date or stamp a ticket; he can only present it 
for stamping to the proper person. This person 
being the agent of the railway company must 
perform his duty and, if he fails to do it, the 
passenger is certainly absolved from any further 





obligation. On the other hand, as a matter of 
course, the conductor of atrain is simply obey- 
ing rules when he refuses to carry a passenger 
who does not have a ticket properly stamped. 
He acts upon the presumption that the passen- 
ger is in fault, and when, as a matter of 
fact, the pasenger is not in fault, company 
must take the consequences of the damages. 
We have not seen the opinion, as a whole. 
but presume it fairly states the law upon a 
point that has some general interest. 

The case of Dr. Herz, as published in the 
Law Times, offers an interesting chance to 
study legal procedure of France. ‘The article 
is as follows: 

The coup de grace has at length been given to 
the prosecution—we should rather say, perhaps, 
persecution—of Dr. Herz, after nearly three 
and a half years’ delay. The case offers such 
an instructive commentary on French judicial 
and political methods that we offer no apology 
to our readers for an examination of it in that 
light, although its incidental aspects have al- 
ready repeatedly been dealt with in these col- 
umns. Dr. Herz was arrested at Bournemouth 
in January, 1893, by officials from Scotland 
Yard, at the instance of the French Govern- 
ment, on charges of alleged complicity in the 
supposed Panama frauds and extortion from the 
late Baron Reinach. He was then, and has 
been ever since, confined to his room with a 
most dangerous disease, and Sir Richard Quain 
and other physicians of the highest eminence 
have again and again certified that it was utterly 
impossible for him to come to London. ‘The 
French authorities, however, did not see their 
way to accept this testimony as conclusive, and 
unhappily our extradition law, as then framed, 
put it out of the power of our courts to conduct 
the preliminary investigation either at Bourne- 
mouth, where Dr. Herz was, or at Bow street 
in his absence. ‘The proceedings which fol- 
lowed on both sides of the Channel were comic 
in their ineptitude and futility, although tragic 
enough so far as the unfortunate defendant was 
concerned. Shortly after his arrest his name 
was struck off the Legion of Honor by a de- 
cree issued by President Carnot and counter- 
signed by M. Bourgeois, in which it was ex- 
pressly admitted that the charge for which, by 
the way, the French government still pressed 
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for Herz’s extradition, of alleged extortion from 
Baron Reinich, was statute-barred and could 
not be made the subject of criminal proceedings 
in France. ‘Then, in the face of the medical 
evidence as to his state of health, Dr. Herz wags 
tried in his absence on the assumption that he 
had been guilty of contumacy in failing to ap- 
pear, and sentenced to five years’ imprisonment. 
A plea set up on his behalf that as a Knight of 
the Legion of Honor he was entitled to have his 
case determined bya special tribunal was repelled 
on the ground that,while this would have been so 
had Dr. Herz been a Frenchman, he had no 
right to the privilege in question, being a for- 
eigner. Meanwhile the English government 
looked calmly on, bound by the Extradition 
Act 1870, and unable either to insist on the 
withdrawal of the requisition for Dr. Herz’s 
surrender, or to try the question in his absence 
or at Bournemouth. Ultimately, however, a 
movement was made, and the last of the in- 
abilities to which we have referred was removed 
by the Extradition Act 1895. Immediately the 
law of shrinkage came into operation. The 
absurd charge of complicity in the Panama 
frauds was withdrawn. Even if there were 
frauds (recent proceedings have rather given 
countenance to the idea that the Panama scan- 
dals were a mare’s nest), the directors and 
officers of the Panama company were acquitted 
of them as far back as June. 1893. The charge 
of extortion from Baron Reinach (never put 
forward, it should be observed, by the Baron or 
during his lifetime) was cut down to the nar- 
rowest limits, and Sir John Bridge had little 
difficulty in annihilating the residue last Satur- 
day. It only remains to add that further 
amendments of the Extradition Act, enabling 
a magistrate to hold his inquiry in the absence 
of the accused with the latter’s consent, and 
providing for the withdrawal or dismissal of re- 
quisitions for surrender in cases like that of Dr. 
Herz, are urgently required. Moreover, it isa 
question deserving of serious consideration 
whether the language of the Extradition Act in 
regard to political offenses is satisfactory. Eng- 
lish lawyers have not failed to take note of the 
fact that, after securing the extradition of Arton 
on a charge of faux en un écriture de commerce, 
the first use that the French courts made of 
him was to examine him as a witness in libel 
prosecutions relating to the Panama cheques 





TORRENS’ LAND SYSTEM. 


Paper read before Young Men’s Business club of Cincinnati, 
by JoserH T. Harrison, Esq., of the Cincinnati Bar. 

HE system is named for its author, Sir Robert 

Torrens, born in England in 1814. He was in 
the employment of the Admiralty office and in that 
service was sent to Australia in 1841, where he re- 
mained until 1874, when he returned to England 
and died there in 1885. For his thirty-three years 
of faithful service he was knighted by Queen Vic- 
toria. 

The idea of having a less cumbersome system for 
transfer of land titles than the old one was sug- 
gested to him by the ready process then in use in 
transferring ownership of vessels — also by the sys- 
tem of registering land titles then in vogue in Ger- 
many. His system was first introduced in Australia 
in 1858. It has been in use in New Zealand and 
British colonies since 1870, in England since 1875, 
in Ontario and Manitoba, Canada, since 1883 ; in 
Illinois since January 1, 1896, and the law will go 
into effect in Ohio, September 1, 1896. Practically, 
this system has been in use in Prussia, Bavaria and 
other European states over a century — in Hamburg 
for upwards of 600 years. Our system, in this 
country, was imported from England, and we 
adopted it as we did the English laws. 

The subject of a change was first agitated in this 
country in a general way at the World’s Fair in 
Chicago in 1893. There were present at that Real 
Estate Congress representatives from Canada and 
different sections of the United States. 

The Torrens plan is, in short, to have the title 
examined by an expert officer down to a given time, 
for example to the time of application for registra- 
tion, and when the title is once thus certified it is to 
hold good for all time to come. After this thorough 
examination it is a simple matter to provide for the 
subsequent dealings with the land. When the title 
is thus once registered, a certificate is issued to the 
owner and upon this certificate all notations of liens 
or other interests which in any way affect the land 
are stated. No interest in the land can be made a 
lien upon it until it is so stated on the register and 
on the certificate. For example, if the owner 
wishes to mortgage his land, he does so in dupli- 
cate, gives them to the lender, who presents both to 
the recorder, who files the duplicate and returns 
the original to the lender with notations of time of 
filing indorsed thereon. 

If the title is transferred the old certificate is re- 
turned and canceled and a new certificate issued to 
the purchaser. 

That our present system 1s inefficient and becom- 
ing each day more impracticable is known to every- 
one who is familiar with the subject. In Chicago 
from the time of the great fire in October, 1871, to 
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December, 1895, there was transcribed and recorded 
in 5,000 large volumes 2,326,819 legal documents. 
Up to the 15th of March, 1894, there had been filed 
in the recorder’s office in the city of Chicago 
2,009,634 conveyances for record. In the report of 
the Illinois commissioner it was estimated that the 
average cost of an abstract and its examination by 
an attorney for the buyer is about $25.00 ; and that 
the annual cost of abstracts of titles and their ex- 
amination in that State is upwards of $19,000,000. 
The number of books required to maintain the old 
system made it a serious question to provide room 
for them. The 5,000 volumes of about 600 pages 
each, which had accumulated since 1871, showed 
that if the number increased proportionately for the 
next fifty years, a large building for them alone 
would have to be provided. 

In Cincinnati we have about 800 large volumes of 
deed records ; 700 of mortgage records ; 150 lease 
records, besides church and other records. There 
are several hundred court records — all requiring a 
great deal of space and the number is constantly 
increasing. When we examine a title one must not 
only search the records in the Probate Court and 
other courts, recorder’s auditor’s and_ sheriff's 
offices at the court house, but go to the United 
States Court records in the Government building 
and to the offices in the City Hall. 


The objections to the present system are expense, 
delay, liability to errors, and unnecessary accumu- 


lation of books and indexes. The advantages of 
the Torrens system will, in short, be an absolute 
title, saving of time and money, make land a quick 
asset for sale or collateral, increase transfers, do 
away with abstracts, remove doubt and anxiety, 
give a certificate showing security on its face and 
make registered titles sell for more money — in fact 
enable one to deal as quickly and easily with land 
as with a certificate in a joint stock company. 

It has advantages in other respects. It puts an 
end to land stealing, heads off the squatter who 
goes on land without any right whatever, pays no 
taxes, stays there twenty-one years, and gets from 
the owner a rightful title, the best in fact, a fee 
simple. In this it will be an especial benefit to the 
innocent and unsuspecting and to widows and 
orphans. A borrower is able to negotiate a loan in 
a few minutes, all that is necessary is to look at the 
condition of his registered title. The land certifi- 
cate can be bought and sold ‘quickly. It will be, 
when once understood, as available for cash in New 
York or San Francisco as it is in Ohio. And why 
shouldn’t Yankee ingenuity, in a matter of register- 
ing land titles, have a method at least as good as 
her British cousins ? 

Our theory of a good title, under our present 
system, is that it is the last link in an unbroken 
chain of title reaching back to the original patent 





from the government. Each time there is a transfer 
a lawyer, or an abstractor must examine one of 
these links in the chain of title. These links, or 
different conveyances, are examined every time 
there is a sale or loan desired. The same convey- 
ances are gone over many times and each time a 
legal opinion is required as to the validity of the 
title. The chain is only as strong as its weakest 
link. Many times this weak link is to be supplied 
by hunting up missing heirs. I recall an instance 
in my own experience where I sold a piece of real 
estate on Walnut Hills in June and could not pass 
the title until the next Christmas. I had to send to 
North Carolina and to France to get deeds to cure 
technical defects. The man who borrows moncy 
under our present system must pay a commission of 
two per cent and a fee for examination of title 
anywhere from $25.00 to $100.00. When this is 
added to his interest, he pays for a short loan, 
usually, two or three times the legal rate of interest. 
It is estimated that the cost of abstracts of title, in- 
cluding counsel fees, in Chicago for the year 1890 
was about $3,000,000. 

The following are some of the pitfalls into which 
one may tumble under our present system. Take the 
case of a man who was about to take a deed executed 
by one who claimed to have a power of attorney for 
that purpose. By accident it was discovered that 
the one purporting to have given the power of 
attorney had died some years previous to its date. 
The man happened to stumble over an old tomb- 
stone in a church yard, and in this way the fact 
was accidentally revealed to him. Another instance 
was where a will had been recorded (this was 
where the procedure is different from ours) and the 
executor was about to make a deed, when the ques- 
tion was asked, “how long has your father been 
dead?” ‘* Dead!” said he, ‘‘my father is not 
dead,” and it turned out that he had had the will 
recorded soon after it was written, thinking this 
was what should be done, and if the sale had been 
consummated as matters appeared upon the face of 
the papers, the grantee’s deed would have been 
worthless. Any lawyer will tell you that it is not 
absolutely safe to rely upon the indexes in our re- 
corders’ offices. In fact, if you are misled by them 
it is your own loss. Again, take the case of the 
owner of a farm who had it laid out into lots which 
were sold to different persons. It never got beyond 
the paper stage; the lots became delinquent for 
taxes, and were all bought up by a single owner 
who wanted to sell the entire tract. Each one of 
the deeds to the 600 lots had to be examined and 
it cost the owner $1,000 to quiet his title. If the 
Torrens land system had been in use in Ohio we 
never would have had a ‘‘ Barr will case.” 

With the Torrens system when you look at the 
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register book the whole thing is before you. If 
there are any incumbrances the certificate will show 
it, and a comparison with the register book will 
verify it. When the system is once introduced and 
understood, workingmen easily become owners of 
real estate — they take no risk and will have no 
hesitation in buying, Under our present system 


sheriffs’ sales are frequently a farce — scarcely any 
one, except he be a lawyer, is willing to take the 
risk, especially as it is known that neither the 


sheriff nor assignee nor the executor warrants the 
title—they simply sell the interest the previous 
owner happened to have. 

Of this, to us, new system of registration of land 
titles one is inclined to say as he would of a simple 
invention, ‘* Why didn’t some one think of it be- 
fore? We should have had it long ago! Why 
have we been so long in adopting it? ” 

Our new Ohio law will make about forty pages in 
the next published volume of laws passed by the 
last general assembly. It is more lengthy than the 
Illinois statute upor the same subject. In Illinois 
the application is made to an officer styled the 
registrar. In Ohio it must be made to either the 
Probate or Common Pleas Courts in the county in 
which the land lies. Our law sets out a form of 
application to be filed in either of said courts by the 
owner, or guardian. administrator or executor 
representing the estate. ‘‘ Each application must 
contain an accurate description of the land, the 
amount, nature and kind of incumbrance, the full 
name and post-office address of the owners of land 
adjoining ; if occupied, the full name and _post- 
office address of the occupant ; the kind of estate 
he holds, when it will terminate, all easements and 
inferior estates of the fee simple, with the full 
names and post-office addresses of the persons hold- 
ing such estates.” Only the fee simple can be 
registered. 

The bill as originally drawn provided that on 
September 1, 1896, all executors and administrators 
of estates should make an application to have the 
estate titles to realty registered. If the bill had 
been passed in this way all lands of persons dying 
after the first of September would have come under 
the act; but the bill was amended in the House by 
striking out the word ‘‘shall” and inserting the 
word ‘* may,” so that when the law goes into effect 
it will be optional with ali owners of land and 
representatives of estates to make application for the 
registration of title with this singular exception: 
The word ‘‘shall” was not changed to ‘ may” in 
section 124 in regard to assignees and trustees for 
the benefit of creditors, and the law is therefore 
mandatory as to them. As the law is intended to 
have a prospective application, this, in my judg- 
ment, would apply only to such assignees, receivers 





and trustees as are appointed after September 1, 
1896. 


We think it would have been better to have left 
it as recommended by the commission; then a fair 
start would have been made in each county in the 
State. As the law now stands it will go into effect 
slowly, otherwise all of our real estate would have 
been registered at least within the lives of one gen- 
eration. 


When application for registration is made the law 
provides that the case shall not be heard for forty 
days thereafter; that the notice shall be given once 
a week for four weeks in a newspaper of general cir- 
culation in the county; that the court may hear the 
case upon the evidence produced, or appoint a 
referee who shall be a lawyer skilled in the examina- 
tion of titles and have at least three years’ practice 
at the bar. The law gives the court or referee 
power to require papers to be filed or a survey 
made. If the referee makes his report to the 
court it comes up for confirmation and is subject to 
exceptions, and if defects are found the court shall 
order that they be removed. In the notice given by 
publication all parties are required to set forth their 
claims. Provision is made for trial by jury in re- 
gard to any questions of fact, and also for appeal or 
error to the Circuit Court; but the Circuit Court is 
made the court of last resort. When the court is 
satisfied upon the evidence produced that the title 
is sufficient for registration, an order is made to 
that effect and all papers, plats, etc., are filed with 
the recorder whose duty it is to take care of and 
preserve the same. The recorder may refer ques- 
tions for determination to the court. 

The recorder is required to give an additional 
bond for the faithful performance of his duties. 
He is required to register the title when certified to 
him by the court and shall issue a certificate to the 
owner and keep a duplicate thereof in his register. 
The certificate is to be dated on the exact year, 
month, day and hour when made. ‘‘ He shall state 
the full name, residence and address of the owner, 
if married, name of husband and wife; if the owner 
is a minor, or a person under disability, it must 
state the full name, residence and post-office ad- 
dress of guardian or trustee; the full name, age, 
residence, nature of disability and address of the 
owner; if a corporation, the corporate name and 
where incorporated; name and address of president 
and secretary, cashier or other similar officer, and 
principal place of doing business; if registration is 
made in the name of an executor or administrator 
or assignee, it must state the full name and late resi- 
dence of the deceased owner or assignor, the full 
name, residence and address of the executor, ad- 
ministrator or assignee, date of letters testamentary, 
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or of administration, by what court issued ; if execu- 
tor, date of probate of will, and by what court 
admitted, volume and page of record of will; if the 
assignee, date of assignment; a full and accurate 
description of the land, and accurate notation and 
memorandum of every trust, interest or lesser estate 
than a fee simple in the land; and of all judgments, 
city and county assessments, mortgages, liens, 
charges and other encumbrances according to 
priority, to which the title is subject.” If the owner 
has several tracts they may be registered under one 
or more certificates. In the event a certificate is 
lost a new certificate may be issued, the owner 
making affidavit before the recorder and satisfying 
him of the fact of the loss, but the same shall be 
marked, “ certified copy issued in place of original 
certificate.” Indices are required to be kept of 
townships, ranges and sections, subdivisions, blocks 
and lots with convenient references. 

No transfer shall be made, as at present, in the 
office of the auditor, but all is done in the office of 
the recorder, whose duty it is to make out annually 
and deliver to the auditors of their respective 
counties an accurate and detailed list of all transfers 
of registered land entered on the register during the 
preceding year. It is made the duty of the re- 
corder to safely keep and file all papers surrendered 
tohim. Registration has the effect to bar any per- 
son, not having actual notice of the proceedings to 
register, from making an adverse claim against the 
property after five years. A form of transfer is pre- 
scribed which isa short form of deed with the word 
‘*heirs” and other needless verbiage eliminated. 
When the same is filed with the recorder it is made 
his duty to indorse thereon the exact time of filing 
and issue a new certificate to the purchaser. 

In case of death, the land passes to the personal 
representative of the estate, the same as personal 
property, who may have the land registered and 
obtain certiticates for the different heirs. 

When land is brought under the operation of this 
act the recorder shall collect from the applicant one- 
tenth of one per cent of the then tax value of the 
land, which money shall go into a fund to be paid 
over tv the county treasurer on the first Monday of 
every month, he to invest it in interest bearing se- 
curities, viz.: Municipal, township, county or 
United States bonds. From this fund any person 
may be reimbursed who has been deprived of his 
land through mistake, misdescription, 
fraud or misrepresentation in bringing land under 
the operation of the act. 

No estate passes by mere assignment or delivery of 
the certificate—it must be first entered on the regis- 
ter of land titles to take effect; all books, papers 
and things necessary are to be furnished by the 
county commissioners of each county; the auditor, 


omission, 





secretary and attorney-general of the State are to 
prepare a uniform system of books and blanks for 
use in all the counties in the State, and that no 
others shall be used. Finaily, any person desiring 
to assert any claim or lien upon registered land, not 
shown upon the register, shall make and file an 
affidavit setting forth the nature of his claim and 
within ten days notify, in writing, the registered 
owner of the filing of such affidavit and claim, and 
make proof of the same to the satisfaction of the 
recorder. 

The fees required are to the referee not less than 
$5.00 nor more than $50.00, and other fees, on filing 
the application, and to the recorder, running from 
two cents to $2.00 for each paper filed or item of 
service rendered. The fee for examining and regis- 
tering each transfer of registered land, including 
the filing of all papers, therein, entering memorials, 
issuing new certificates of title and indexing same, 
$2.50. The fee of the referee is also to be estimated 
at one-half of one per cent upon the value of the 
land appraised for taxation, up to $10,000,000. I 
estimate that upon a piece of real estate worth 
$3,000,000, and which would be valued for taxation 
at about $1,800 the total cost for registration 
would be in the neighborhood of $25.00 excluding 
attorney's fees. all about the 
cost of one examination and abstract of title, or at 
most two and the property when once registered 
would never cost the owner anything further for 


This would be in 


title examination, and would at least add more than 
the cost of registration to the value of the property. 
In cases where several tracts of land are owned by 
one person in the same county, all can be included 
in the application and the cost for each tract ma- 
terially reduced. 

Penalties are provided for fraudulent registration, 
alterations of register book in the recorder's office 
making the same a felony —imprisonment in the 
penitentiary from one to five years —- also a fine not 
exceeding $5,000. Forgery in the matter is made 
punishable by imprisonment in the penitentiary from 
one to ten years and a fine not exceeding $5,000. 
All books, papers and documents filed in the re- 
corder’s office are declared the subjects of larceny 
and that the offender, when convicted, shall be im- 
prisoned in the penitentiary from one to seven years. 
Perjury is made a felony, punishable by imprison- 
ment in the penitentiary from one to six years. 

I have thus given a brief outline of the main pro- 
visions of the Ohio law froma copy certified by the 
secretary of state under date of April 27, 1896. 
Thus at the close of the present century, we are pre- 
pared to begin the new with a system of registra- 
tion of land titles accommodated to the needs of 
the present time, and which will make the twentieth 
century man, standing where we stand in the nine- 
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teenth century look back and say ‘the old system 
of preserving land titles was indeed a fossil.” It 
will be entirely in keeping with the purposes and 
objects of the Young Men’s Business Club, and a 
worthy work on the part of its members, to do all 
in their power to have the people of Ohio lay aside 
the old system and take up the new. 
els 


RECORDING ACT-STATUS OF HOLDER OF 
A QUITCLAIM DEED. 


NEW YORK COURT OF APPEALS. 
Nicno.as WILHELM, et al., respondents, v. CHas. 
WILKEN, appellant. 

The holder of a quitclaim deed is entitled to be regarded as 
a bona tide purchaser for value without notice under the 
Recording act (1 R. S8., 756, see. 1), and will be protec- 
ted as against a prior, but subsequently recorded, war- 
ranty deed, 

Gray, J.—I think there can be no doubt as to 
the correctness of the General Term judgment. 
While there seems to have been no decision by this 
court upon precisely such a case as is here presented ; 
nevertheless, there are decisions to the effect that 
deeds which ‘ remise, release and quitclaim” are 
operative as a conveyance of land by way of bargain 
and sale. Such are, for instance, the cases of 
Lynch v. Livingston (6 N. Y., at p. 434), and 
Striker v. Mott (28 id., at p. 92), which rested upon 
the authority of the early case of Jackson v. Fish 
(10 Johns., 456). This latter case did away with 
the strictness, in which a release or quitclaim had 
been sometimes regarded. 
(1 N. Y., 242), it was assumed in the opinion that 
an ordinary quitclaim deed might be used to pass 
the fee to an estate; so that whatever the interest 


In Sparrow v. Kingman 


or estute of the grantor, whether that of tenant for 
life or years, or a fee, it would pass by such a con- 
veyance. But the provisions of the Revised Stat- 
utes should make the matter perfectly clear. ‘“ Deeds 
of bargain and sale and lease and release may 
continue to be used and shall be deemed grants; 
and, as such, shall be subject to ali the provisions 
of this chapter concerning grants” (1 R. S., 739, 
sec. 142). The requirement of the Recording act 
(1 R. 8., 756, sec. 1), is that every conveyance of 
real estate shall be recorded in the office of the clerk 
of the county where it is situated, and if not so re- 
corded it shall be void as against any subsequent 
purchaser in good faith and for a valuable consid- 
eration, whose conveyance shall be first duly recor- 
ded. Section 38 of the chapter prescribes that “ the 
term ‘conveyance,’ as used in this chapter, shall be 
construed to embrace every instrument in writing, 
by which any estate, or interest in real estate, is 
created, aliened, mortgaged or assigned; or by 
which the title to any real estate may be affected in 





law or in equity.” The elasticity of the term “ con- 
veyance ” thus appears to be quite sufficient to com- 
prehend a grant by way of quitclaim, or of bargain 
and sale. 

The argument for the defendant is that the unre- 
corded deed from Tallman to Page was a valid con- 
veyance, and that Penfield, as grantee under Tall- 
man’s qiitclaim deed, has no better right to the 
possession of the property than her grantor had, and 
as he had none at the time of the delivery of the 
quitclaim deed, there was nothing for it to grant. 
I fail to see the relevancy or importance of the ar- 
gument, when considering the purpose and scope of 
the recording statute, which is designed, obviously, 
to afford protection to purchasers, in good faith and 
without notice, from those having an apparent title 
to land. In the cases in the United States Supreme 
Court of May v. Le Claire (11 Wallace, 217, 282) 
and Villa v. Rodriguez (12 id., 323, 338) it was, in- 
deed, suggested that one who acquires his title by 
quitclaim deed cannot be regarded as a bona fide pur- 
chaser without notice, and that, as the conveyance 
by such a deed would pass the title as the grantor 
held it, the grantee would take only what the gran- 
tor could lawfully convey. The expression of such an 
opinion in those cases was unnecessary for their de- 
cision, and nothing was, in fact, decided against the 
competency of quitclaim deeds to convey interests in 
lands. They were based on the case of Oliver v. 
Piatt (3 How. U. 8. 333); but that case did not go 
to any further extent with reference to the question 
of the validity of a quitclaim deed asa conveyance 
than to point it out, in connection with other facts 
in the case tending to show notice, as a significant 
circumstance. Mr. Rawle, in his work on Conve- 
nants (4th ed., p. 35), criticizes Oliver v. Piatt, and 
observes, in answer to the suggestion in the deci- 
sion, that a deed with general warranty might as 
well be regarded as a ‘‘significant circumstance; ” 
for, unless there had been something wrong about 
the title, the purchaser would not have demanded a 
general covenant, and he must have intended to 
rely upon it for his protection. These cases, and 
others in the State courts, to which the appellant 
refers, and which I have examined, not because 
they can be authoritative, but for the purpose of 
investigation, do not go quite so far as the appellant 
would have us believe, except in the one case of 
Marshall v. Roberts (18 Minn., 405), where a con- 
trary view of the question seems to have been taken. 
The Supreme Court of Iowa, while holding that a 
quitclaim deed would not protect a purchaser from 
one whose title was tainted by fraud, seems to have 
held, under the recording statutes in that State, 
that a purchaser acquiring title by quitclaim takes 
precedence of one holding under a prior but unre- 
corded deed, of which he had no notice (Springer v. 
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Bortle, 46 Iowa, 688; Pettinger v. Devin, 35 id., 
344). In the Texas case of Thorne v. Newson (64 
Texas, 161) the question appears to have been 
raised, but it was left undetermined. The distinc- 
tion, however, was made there between a contract 
calling for the sale of the vendor’s interest in the 
land, or, as it is termed “chance of title,” and one 
calling for a conveyance of the land as distinguished 
froma release of the vendor's rights. The intima- 
tion from the decison is that if there was a 
conveyance intended the bona fide purchaser would 
be protected. In the Missouri case of Ridgefield v. 
Haliday (59 Mo., 444) the title of the holder by 
quitclaim deed from the holder of the record title 
was actually affected, because of his having notice of 
facts respecting the title of the true owner of the land. 


On the other hand, there are many decisions by 
the State courts to the effect that the holder of the 
quitclaim deed is entitled to be regarded as a hona 
fide purchaser and to be protected against a prior, 
but subsequently recorded, deed. (Brown v. Ban- 
ner Coal Co., 97 Ill., 214; Chapman v. Sims, 53 
Miss., 154; Cutler v. James, 64 Wis., 173; Shotwell 
v. Harrison, 22 Mich., 410; Graft v. Middleton, 43 
Cal., 341; Wellington v. Hardin, 75 Mo., 429.) 
The recording statutes in these different States are 
very similar to, if not substantially the same as, the 
New York statute; and the effect of the decisions 
is to make a deed of real estate by quitclaim as 
operative to transfer title as would be a dead of 
bargain and sale, and to hold that the prior record- 
ing of such a deed would give it a preference over 
one previously executed and delivered, but which 
was subsequently recorded. 

The practice of transferring title to real estate 
through quitclaim deeds has not been uncommon 
in this State, and, in the absence of any facts cre- 
ating a suspicion as to the transaction of transfer, 
there is nothing especially significant in the use of 
such a mode of conveyance. The point is, what is 
effected by the deed; and where, as in the present 
case, the sabject of the release and quit claim is a 
certain particularly described property with all the 
appurtenances and all the estate, right, title and 
interest of the grantor with the ‘‘ habendum”’ to the 
grantee, her heirs and assigns forever, a convey- 
ance of the real estate, within the meaning of the 
act, is evident. The terms of such a deed imply 
that Tallman professed to have an interest in the 
premises, which he could convey, and it is the duty 
of the court to so construe a deed, purporting to 
convey land for a valuable consideration, as to give 
effect to the intentions of the parties, and to hold 
it to be a conveyance of the land. 

I think the judgment of the General Term should 
be affirmed, with costs. 

All concur. 





Hotes of American Aecisions. 


ACTIONS—CUTTING TIMBEK FROM PUBLIC LANDS.— 
An action against a railroad company to recover 
damages for the destruction of cord wood, piled 
near the road, by fire originating from locomotives, 
is not an action of trespass de bonus asportatis, but 
rather an action of trespass on the case. (North- 
ern Pac. R. Co. v. Lewis [U. 8.5. C.], 16 8. C. Rep. 
831.) 


CRIMINAL LAW—MURDER AND MANSLAUGHTER. — 
If there is any evidence which tends to show such 
a state of facts as may bring the crime within the 
grade of manslaughter, it is then a proper question 
for the jury whether this evidence is true, and 
whether it showed that the crime was manslaughter 
instead of murder; and it is then error to refuse an 
instruction upon that subject. (Stevenson v. Uni- 
ted States [U. 8. S. C.], 16S. C. Rep. 839.) 


CRIMINAL LAW—MURDER AND MANSLAUGHTER — 
SELF-DEFENSE.—Where a difficulty is intentionally 
brought ’on for the purpose of killing deceased, the 
fact of imminent danger to the accused, constitutes 
no defense. But where the accused embarks in a 
quarrel with no felonious intent or malice, or pre- 
meditated purpose of doing bodily harm or killing, 
and under reasonable belief of imminent danger, 
inflicts a fatal wound, it is not murder. (Wallace 
v. United States [U. S. S. C.], 16S. C. Rep. 859.) 


CORPORATIONS —ACTION AGAINST STOCK HOLDER. — 
It is not a good pleain abatement, in an action against 
a stockholder in a corporation, based on a statute 
providing that the stockholders shall be personally 
liable for the indebtedness of the corporation, beyond 
their stock, to an amount equal to the par value of 
their stock, to allege merely that there are many 
other stockholders besides the defendant, and many 
other creditors besides the plaintiff, without alleg- 
ing any interest in any one else in the plaintiff's 
cause of action, or that others are jointly liable with 
the defendant. (Glens Falls Nat. Bank v. Cramton 
[U. S. C. C., Vt.], 72 Fed. Rep. 734.) 


CorPORATIONS — DISSOLUTION — RIGHT OF RE- 
cEIver.—A receiver of the assets of a corporation, 
appointed, upon its dissolution, as its successor, by 
the statutes and the courts of the State where it 
was organized, can sue ina federal court sitting in 
another State upon rights of action belonging to 
such corporation. (Avery v. Boston Safe Deposit & 
Trust Co., [U. 3. C. C., Mass.], 72 Fed. Rep. 700.) 


EsECTMENT—ALIENEE OF MORTGAGEE IN POSSES- 
ston.—An alienee of a mortgagee, who claimed title 
under a foreclosure sale, acquires all the rights of 
the mortgagee, even though the foreclosure sale is 
void for irregularity, so as not to bar the equity of 
redemption. Being in the position of a mortgagee 
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in possession after breach of condition, with the 
debt unpaid, he has a good defense to an ejectment 
brought on the bare legal title. (Bryan v. Brasius 
[U.S. 8. C.J], 16 8. C. Rep. 803.) 


FEDERAL COURTS —JURISDICTION OF SUPREME 
Court.— A decision of the highest court of a State 
that, when an Indian tribe avails itself of the privi- 
lege given by a State statute to maintain suits in 
the State courts in the tribal name, such tribe is 
bound by a limitation in the statute as to the time 
in which the suit must be brought, involves no fed- 
eral question, and is not reviewable in the Supreme 
Court of the United States. (Seneca Nation of In- 
dians v, Christy [U. 5. 8S. C.], 16 8. C. Rep. 828.) 


FEDERAL COURTS—JURISDICTION OF SUPREME 
Court — Stare courts.— In an action brought in 
a State court to recover an assessment on the unpaid 
stock of a corporation, made by a decree of a court 
of another State, a decision overruling a contention 
that the decree was entitled to full faith and credit 
as a judgment against the defendant, and permit- 
ting defendant to rely on the State statute of limi- 
tations, is reviewable in the Supreme Court of the 
United States, but that court must judge for itself 
of the true nature and effect of the order making 
the assessment. (Great Western Tel. Co. v. Purdy 
[U. 8. 8. C.], 16 8. C. Rep. 810.) 


FeDERAL OFFENSE— MAILING OBSCENE DOCU- 
MENT.— An indictment for depositing in the mail 
an obscene document, which alleges that the docu- 
ment in question is so obscene and indecent that 
the same would be offensive to the court, and im- 
proper to be placed upon the records thereof, where~ 
fore the grand jurors do not set forth the same, and 
which does not set forth the document mailed, nor 
describe the same so as to furnish means of identi- 
fying it, is insufficient. (United States v. Fuller 
[U. 8. D. C., Oregon], 72 Fed. Rep. 771.) 


FEDERAL OFFENSE — POSTAL LAWS — OBSCENE 
LETTER.-— An officer of the United States who car- 
ries on a correspondence with one suspected of using 
the mails for illegal purposes, in order to obtain 
evidence on which to base a prosecution, is not 
thereby disqualified from testifying in respect to an 
offense committed by defendant in the course of 
such correspondence. (.\ndrews v. United States 
[U. S. 8. C.], 16S. C. Rep. 798.) 


INJUNCTION — CONSPIRACY — UNLAWFUL COMBI- 
NATIONS. — A conspiracy to prevent the loading or 
unloading of a vessel, except by such labor as may 
be acceptable to defendants, may be enjoined, 
though no particular overt act against that particu- 
lar vessel is alleged or proved. (Elder v. White- 
sides [U. 8. C. C., La.], 72 Fed. Rep. 724.) 





MASTER AND SERVANT — FELLOW-SERVANTS. — 
The employes of an extra freight train are the fel- 
low-servants of section hands going to their work 
upon a hand car, so that the negligence of the 
former in failing to give proper signals, whereby a 
collision results, does not render the company liable 
for injuries to one of the section men. (Northern 
Pac. R. R. Co, v. Charless [U. 8. S. C.], 16 S..C. 
Rep. 848.) 


MORTGAGE FORECLOSURE — REVERSAL AFTER 
SALE.— There is no substantial difference in the 
basis on which restitution is required at law and in 
equity. It is ordered at law when conditions exist- 
ing would require it in equity, and the law courts 
can protect the equities of all the parties. It may 
be refused at law because its processes are not ade- 
quate to do full justice in the premises; and in 
equity the matter rests somewhat in the sound dis- 
cretion of the chancellor, who may, when the equi- 
ties require or justify it, impose conditions, as a 
prerequisite to the relief. (Alabama & G. Manuf’g 
Co. v. Robinson [U. 8. C. C. of App.], 72 Fed. 
Rep. 708.) 

REMOVAL OF CAUSES— FEDERAL QUESTION.— 
Under the judiciary acts of March 3, 1887, and Au- 
gust 13, 1888, a case cannot be removed, as one 
arising under the Constitution, laws or treaties of 
the United States, unless the fact that it so arises 
appears by the plaintiff's statement of his claim. 
If it does not so appear, the want cannot be sup- 
plied by any statement in the petition for removal, 
or in the subsequent proceedings. (Oregon Short 
Line & U. N. Ry. Co. v. Skottowe [U. 8S. S. C.], 16 
8. C. Rep. 869.) 


—————__¢____—_ 


Notes of English Cases. 

ADMINISTRATION.—-A lady who was sole execu- 
trix and legatee under a will, several years after the 
testator’s death, transferred some railway stocks, 
forming part of the assets, into the names of a firm 
of bankers to secure a debt of her own, and after- 
wards created an equitable charge on the same 
stocks in favor of the plaintiff, to secure a liability 
of her own. 

Neither the bankers nor the plaintiff had any 
knowledge or notice at the time they obtained the 
charges, of there being any unsatisfied debts, or that 
there was anything to prevent the executrix-legatee 
having full right to deal with the stocks. The 
plaintiff gave the bankers notice of his charge long 
before they had any notice of any debts of the tes- 
tator remaining unsatisfied. The bankers sold the 
stocks, and after satisfying their claim, paid the 
balance into court. The trustees of a marriage set- 
tlement, who were in fact (under a covenant therein 
to pay an annuity) unsatisfied creditors of the tes- 
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tator, claimed as such a prior right to the fund in 
court, as against the plaintiff, on the ground that 
the plaintiff's interest in the stocks, being merely 
an equitable one, was subject to a prior equitable 
right on the part of the unsatisfied creditors. 

Held, That where an executor who is also residu- 
ary legatee has by sale or mortgage parted with the 
control of an asset, whether legal or equitable of 
his testator’s estate for valuable consideration to a 
person who has no notice of the existence of unsat- 
isfied debts of the testator, or of any ground render- 
ing it improper for the executor so to deal with tie 
asset, and who has given notice of his title, if only 
equitable, in the proper quarter, that person’s pur- 
chase or mortgage is valid against any unsatisfied 
creditor of the testator. And held, consequently, 
that the executrix-legatee, having here parted with 
the control of the stocks, so that she could not her- 
self have followed them for the purpose of applying 
them in payment of the unsatistied creditors, the lat- 
ter could be in no better position then herself, and 
the plaintiff having charges on the stocks to the 
bankers who had the legal control over them the 
plaintiff's title must prevail over that of the unsat- 
isfied creditors. (Chan. Div.; Graham v. Drum- 
mond, 74 L. T. Rep. 417.) 


Company. — In ascheme of arrangement entered 
into by a company with its creditors, and sanctioned 
by the court in the winding-up of the company, the 
term ‘‘ discount” for prepayment of calls was con- 
strued to mean commercial discount, 7. ¢., rebate of 
interest—and not true discount, 7. ¢., present value ; 
the scheme of arrangement being essentially a com- 
mercial document, and the proper meaning to be 
given to the word ‘‘ discount ” being therefore that 
which ordinary business men would be likely to at- 
tribute to it. (Ct. of App.; Re The Land Securities 
Company Limited ; ex parte Farquhar; 74 L. T. Rep. 
400.) 

Trespass.— In an action for trespass by the de- 
fendants on land belonging to the plaintiffs by tip- 
ping or depositing thereon spoil or other material, 
an inquiry was directed at the trial what, if any, 
sum of money was proper to be awarded to be paid 
by the defendants to the plaintiffs by way of dam- 
ages for any injury sustained by the plaintiffs by 
reason of the defendants’ trespass. The inquiry 
was referred to one of the official referees, who 
made a special report. Of the total area of the land 
8r. 20p. had been covered by the defendants with 
spoil; the remaining portion, 3r. 29p., was still avail- 
able for tipping purposes, but for no other purpose. 
Ona motion to consider the referee’s report, the 
question as to the principle upon which the damages 
ought to be assessed was raised. 

Held, that the principle that a wrong-doer shall 
not make a profit out of his own wrong, and that the 





value of the land for which it was actually used by the 
wrong-doer ought to be taken into consideration, 
which had been applied to a case of tipping, and that 
the plantiffs were entitled to damages on the basis of 
what would bea reasonable sum to be paid for the 
use for tipping purposes of the 8r. 20p. of the land 
actually used for those purposes, and in respect of the 
remainder of the land the defendants ought to pay on 
the footing of the diminished value thereof to the 
plaintiffs. (Chan. Div.; Whetwham v. Westminster 
Brymbo Coal and Coke Company, Limited; 74 L. 
T. Rep. 405.) 


Wi. — construction. — A testatrix bequeated 
‘*all my money, except the sum of £400 invested in 
the Belgravian Diary Company to” A. & B. She gave 
‘*the interest of the money invested in the Bel- 
gravian Diary Company ” 
sums for life, and 


to C. D. and E. in equal 
“on their deaths I will that the 
whole sum invested as above be used for the pur- 
pose of erecting an east window in St. Martin's 
church, Epsom.” 

The testatrix died on the 5th of March, 1895, hav- 
ing survived the above mentioned legatee C., who 
died on the 26th December, 1891, after the date of 
the will. 

The testatrix’s estate, at the time of her death, 
consisted of cash, 500 shares of I. L. each in the 
Diary Company aforesaid (the value whereof was at 
that time about 30s. per share), stocks and shares 
in other compaines, and also a one-fourth share in 
certain railway stock in reversion to which she was 
contingently entitled on the death of the tenant for 
life without children. 

Held, (1) that the gift of “ £400, invested in the 


Belgravian Diary Company ” was a gift of 400 shares 
in that company, and not a gift of £400, sterling; 
(2) that the whole of the income arising from this 
bequest was payable to D. and E. in equal shares 
during their joint lives, and to the survivor of them 
for her life; and (3) that the words ‘‘ all my money” 
included not only the residue of the personal pro- 
perty to which the testatrix was entitled in posses- 
sion, but also the one-fourth share in the railway 
stock to which she was contingently entitled in 
reversion. (Chan. Div. Re Buller; Buller v. Giberne; 
74 L.T, Rep. 406.) 


— > 


Correspondence. 


Domestic ReLations Law. 
| Coneluded. | 
To the Editor of the Albany Law Journal: 
Sim —Article VII of the | ately enacted “ chapter 
48 of the General Laws,” is entitled ‘“ apprentices 


THE 


and servants.” It is largely based upon, and fol- 
lows as a model, “ title 4” of the eighth chapter of 
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Part 2d of the R. S. of 1827-28, of which “title” 
the caption was ‘‘ of masters, apprentices and ser- 
vants.” The disappearance of the ‘‘ master” from 
the codified heading should probably not be taken 
as indicating that the domestic relation, to be 
treated, is between the apprentice and the servant, 
for the whole tenor of the article shows that the 
master survives, and plays as important a part as 
ever, in the relation, except so far as results from 
the introduction of a new superior, ‘‘ the employer,” 
who accompanies the former, with nearly consistent 
uniformity, in the phrase “master or employer,” 
occurring twelve times in the successive sections. 
The inquiry, of most interest, which attended an 
approach to the study of the Article, was whether 
the opportunity had been embraced, in its construc- 
tion, of codifying the common law of “master and 
servant,” including the mass of judicial decisions 


, 


hinging on the maxim, “ respondeat superior,” and 
those relating to the risk assumed by a servant from 
his fellows. A glance satisfies the reader that no 
attempt was made at such a revolution. Whether 
this was due to the apparent lack of authority, to 
‘‘codify,” in the governing statute of 1889, or to 
that difficulty which opponents of « comprehensive 
code allege exists, in adequately expressing, in statu- 
tory form, the varied shades and details of doctrine 
announced by the courts, in cases us they arise, may 
be uncertain. 

The pioneer codificr, inthe proposed “ civil code” 
of 1862, styled the division, corresponding to our 
new article, 3 of 
div. 1, on Persons), which might have seemed 
to promise a general codification of the law 
regarding this relation. But, in fact, that ‘‘ title” 
was a mere transcript of the provisions (which are 
revised in the present article) of the R. S. of 1827- 
28, with some omissions, and improvement in ex- 
pression. As respects the proposed Civil Code of 
1862, this fact is, in a measure, explained by the 
occurrence in the same work of another identical 
heading, *‘master and servant,” under the third 
division, concerning ‘‘ obligations ” (tit. 7, ch. 2, 
art. 1), where the common or unwritten law cuts a 
considerable figure. After « long sleep, this Code 
of 1862 was urged successively on the Legislatures 
of 1886, 1887 and 1888, in substantially its original 
form; and its repeated rejection may have been 
considered an intimation that the present duty 
would be fulfilled by reproducing the sections of 
the R. S. of 1827-28, which in turn were founded 
on the R. L. of 1813, with only such phraseological 
and similar changes as sutlice smoothly to present 
the law on the limited subject of being ‘‘ bound 
out.” 

The Revised Statutes of 1827-28 provided that 
an infant, upon certain conditions, might ‘‘ bind 


‘*master and servant” (tit. 





himself or herself, in writing, to serve as clerk, ap- 
prentice or servant in any profession, trade or em- 
ployment.” In 1871, it was enacted by chapter 
934, ‘‘ An act in reference to apprentices and em- 
ployers,” that it should not be lawful ‘‘to employ 
or take as an apprentice any minor person to learn 
the urt or mystery of any trade or craft without first 
having obtained the consent of such person’s legal 
guardian or guardians; nor shall any minor person 
be taken as an apprentice aforesaid, unless an 
agreement or indenture be drawn up in writing,”’ 
etc. 

Thus there existed two distinct cases to be re- 
vised and blended in the revision; and this is done 
in section 70, which provides, in substance, that a 
minor may (1) be bound out to serve as a clerk or 
servant in any trade, profession or employment; or 
(2) may be apprenticed to learn the art or mystery of 
any trade or craft. This classification runs through 
the article, and, it is believed, furnishes the key- 
note to the entire codification of the law on this 
subject. After October 1, 1896, therefore, it ap- 
pears that the law will stand as follows: (1) A minor 
who is to serve in a trade, profession or employ- 
ment, is a clerk or servant, he is bound out, and 
his superior is a master; (2) a minor who is to learn 
either the art or the mystery of a trade, or of a craft, 
is an apprentice, he is apprenticed, and his superior 
isan employer. The Code of 1862-88 condensed the 
process and verbiage by allowing minors to bind 
themselves ‘to serve as clerks, apprentices or ser- 
(§ 200.) 

In either case, the binding or apprenticing ‘in- 
strument” ‘‘is an indenture.” In ‘‘adoption,” a 
asimple *‘ instrument” suffices (Art. 6, ante); but 
the Legislature, in a late expression of its will 
(L. 1871), mentioned an ‘‘indenture,’’ and this cir- 
cumstance was properly deemed decisive. Whether 
an attempt to effect a binding out or apprentice- 
ment by a deed-poll would be void or merely void- 
able is a future question for the unwritten law. 


vants in a particular calling.” 


The running title to § 71 is ‘‘consents to inden- 
ture,” and, although in the list at the head of the 
article, the reading is ‘* contents of indenture,” the 
general intent is clear, as an indenture essentially in- 
volves both consent and content; and thus no diffi- 
culty need arise in the pructical working of the sys- 
tem. Though an ‘indenture” is not defined, its 
description in § 71 is so full and graphic as to leave 
nothing to be desired, except, perhaps, abbrevia- 
tion. It ‘‘must contain’ four separate ‘‘ agree- 
ments” (subd, 5, 6, 8 and 9), two “statements” 
(subd. 8, 7) and three other constituents (subd. 1, 2 
and 4) which, it may be assumed, will be valid if 


thrown into the form of ‘‘ statements.”’ The fourth 


agreement in the indenture ensures to the minor, at 
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the expiration of the term of service, a ‘‘new 
Bible;”” to which the Code of 1862-88 added ‘‘a 
suit of good clothing.” The omission to adopt this 
improvement from the unwritten law is partly re- 
paired by giving him a ‘‘ civil suit” at the end of the 
term and of the article, unless he should insist on 
bringing an action. By the final clause of § 71 
‘‘every indenture” is to be filed in the county 
clerk’s office. This, doubtless, includes both coun- 
terparts, in each instance. 


Sections 72,73 and 74 treat of ‘‘indentures, by 
whom signed,” in three several cases. The first of 
these sections has two sets of subdivisions; subds. 
1, 2; and again, subds, 1, 2, 3,4, 5 and 6. Some 
slight awkwardness might arise in consequence of 
this feature, but, with care, it will be possible to 
make an unmistakable reference, e. g., by specify- 
ing, where such is the desire, ‘‘the Domestic Rela- 
tions Law, second subdivision second of section 
seventy-second.” 

By § 74, an indenture by a charitable corporation 
‘* shall be signed :”’ 

1. By the officers. 

2. By the master or employer; and, 

3. May be signed by the child. 

The ‘‘minor” (defined under “unlawful mar- 
riages”) becomes a ‘‘ child” in §71, subd. 9, § 73 
subd. 3, and three times in § 74; yet, though the 
latter term is not defined, the meaning may gener- 
ally be gathered from the context, as in subd. 9 of 
§ 71, which requires that ‘‘if @ minor is indentured 
by the poor officers,” there must be “ an agreement 
that the master or employer will cause such child to 
be instructed ” in reading, writing and arithmetic; 
where the allusion, by the aid of the particle 
“such,” is placed beyond doubt. 


It appears, from § 73, that a ‘“ minor, whose sup- 
port shall become chargeable” to a ‘‘ municipal 
corporation,” may be one whose support “was 
chargeable to the county,” or ‘chargeable to the 
town,” or “ chargeable to the city.” 

At one point, it must be confessed, there is a 
temptation to find fault with this revision. The 
last sentence of § 73 declares that ‘‘ the poor officers, 
by whom a child is indentured, and their successors 
in office, shall be guardians of every such child and 
shall inquire into the treatment thereof, and redress 
any grievance, as provided by law.” Here is a 
creation of guardianship, in article 7, whereas it 
should have been in article 5. Are they guardians 
in socage, or of the person, or of both person and 
property? If guardians of the person, by deed 
(of indenture), then, under § 52 (art. 5, ante), they 
‘‘may take the custody and charge of the tuition of 
such minor ” (i. ¢., child), which would be inconsist- 
ent with the duty ofthe master or employer (§ 71, 





subd. 9) to teach him reading. writing and arith- 
metic. Finally, suppose the guardians “inquire 
into the treatment thereof,” why should they be 
required to “redress any grievance?” It is impos- 
sible. That is the prerogative of ‘‘a court of 
justice ” (Code Civ. Pro., § 3338). ‘‘As provided by 
law:” what law? Written or unwritten? If there 
be anything inexcusable in a revision or codification, 
it is the last quoted expression. Imagine the “ poor 
guardians,” having inquired into the treatment 
thereof, and wishing to secure the redress of a 
grievance, coming to this revised and codified 
“ Domestic Relations Law,” for guidance, only to 
find themselves glibly referred tothe ‘* provisions 
of law.” 

If these ‘‘ guardians” should prove remiss or be- 
come befogged, the minor would, nevertheless, not 
be remediless, for, by § 75, ‘‘if the master or em- 
ployer fail to perform any provision of the inden- 
ture’? — the whole world to the rescue — ‘* any 
person ” may sue in the minor’s behalf! The inex- 
haustibility of this panel of the plaintiff's is not 
more remarkable than the nature of the action to be 
brought. The action is brought (at law) ‘‘to re- 
cover damages for such failure;’’ then the court (in 
equity) cancels the indenture; and renders ‘ judg- 
ment against svch master or employer for not to ex- 
ceed one thousand dollars; which, on collection, is 
to be paid over for the use and benefit of ‘ such 
minor,” to the *‘ parents or guardian of the child!” 

If the master or employer die (§ 76), the personal 
representatives of the master or employer may as- 
sign the indenture. Thereupon ‘‘ the assignee shall 
become vested with all the rights and subject to all 
the liabilities of his assignor.” His assignor being 
the personal representatives of a decedent, it would 
seem that they had neither rights nor liabilities in 
the premises. If they had statutory authority to 
assign, the contract would have been unnecessary. 

It is pleasant to close the review of our relations 
with praise of an undeniable improvement in 
the substance of the law of ‘‘indentures.’”’ By 
§ 39 of the R. S. of 1827-28, it was made 
unlawful to attempt to restrain, by agreement or 
oath, a journeyman or apprentice from setting up 
“his trade, profession or employment in any parti- 
cular place, shop, house or cellar!” By section 77 
of the new codification, the prohibition, by a chaste 
condensation, terminates before reaching the shop, 
thus effecting a saving of four words, and avoiding 
an implication of a destitution, on the part of shops, 
houses and cellars, of the quality of locality, which 
is negatived by the most advanced researches in 
the science of physics. 

Yours truly, 


Tueo. F. C. DEMAREST. 
160 Broadway, New York city. 
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URING the month of February, 1893, an act 

was passed by Congress which provided in 
effect that no person should be excused from 
testifying before the Insterstate Commerce 
Commission on the ground that his testimony 
would tend tocriminate him; but that he should 
not be prosecuted or subjected to any penalty 
on account of any transaction concerning which 
he might testify. At the time it was presumed 
that the act was passed in view of the opinion 
of the Supreme Court of the United States in 
Counselman v. Hitchcock, 142 U. S. 547, 
which held that section 860, of the Revised 
Statutes, providing that no evidence given bya 
witness should be used against him, his prop- 
erty, or estate, in any manner, in any court of 
the United States, in any criminal proceeding, 
did not offer that complete protection to a 
witness which the constitutional amendment 
was intended to guarantee. The Supreme 
Court of the United States has recently, by a 
majority vote of its members, decided that the 
act of 1893 is constitutional; on the ground 
that it completely shields a witness against any 
criminal proceedings which may be aided di- 
rectly or indirectly by his testimony, and 
that in effect the act operates as a pardon for 
the offences to which it relates, and therefore 
the act is not in conflict with the provisions of 
the fifth amendment to the Constitution of the 
United States, which provides that no person 
shall be compelled in any criminal case to be a 
witness against himself; that though the Con- 
stitution vests in the President power to grant 
reprieves and pardons for offences against the 
United States, except in cases of impeachment, 
this does not prevent Congress from granting 
amnesty either before legal proceedings are 
taken, during their pendency, or after convic- 
tion and judgment; and it is therefore compe- 
tent for Congress to provide that a witness who 
is required to give evidence tending to incrimi- 


Vou. 53 — No. 26 





nate himself shall never be prosecuted for the 
offences to which the testimony relates. 

The same divided court also holds that the 
constitutional privilege of refusing to give self- 
incriminating testimony, was not intended to 
shield a witness from personal disgrace attach- 
ing to the exposure of his crimes, but only from 
actual prosecution and punishment; that the 
act of 1893 offered protection to persons who 
were required thereby to give self-incriminating 
evidence before the Interstate Commerce Com- 
mission, which extends to any possible prose- 
cution in the State courts, as well as Fed- 
eral courts, and even, if there is a bare pos- 
sibility that, by his enforced disclosures, the 
witness may be subjected to criminal prose- 
cution in a State court, the danger is so 
remote and improbable and of so exceptional a 
character, that it is not within the contempla- 
tion of the constitutional provision which we 
have already cited; furthermore, the fact that a 
witness may be prosecuted and put to the an- 
noyance and expense of pleading his constitu- 
tional immunity by way of confession and 
avoidance, is a detriment which the law does 
not recognize and to which the constitutional 
provision does not extend. 

Mr. Justice Brown delivered the opinion of a 
majority of the court, which in part was: 

The maxim. “Memo tenetur seipsum ac- 
cusare,’ had its origin in a protest against 
the inquisitorial and manifestly unjust meth- 
ods of interrogating accused persons, which 
has long obtained in the continental. system, 
and, until the expulsion of the Stuarts from 
the British throne in 1688, and the erection 
of additional barriers for the protection of 
the people against the exercise of arbitrary 
power, was not uncommon even in England. 
While the admissions or confessions of the 
prisoner, when voluntarily and freely made, 
have always ranked high in the scale of in- 
criminating evidence, if an accused person be 
asked to explain his apparent connection with 
a crime under investigation, the ease with 
which the questions put to him may as- 
sume an inquisitorial character, the temptation 
to press the witness unduly, to brow-beat him 
if he be timid or reluctant, to push him into a 
corner, and to entrap him into fatal contradic- 
tions, which is so painfully evident in many of 
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the earlier state trials, notably in those of Sir 
Nicholas Throckmorton and Udal, the Puritan 
minister, made the system so odious as to give 
rise to a demand for its total abolition. The 
change in the English criminal procedure in 
that particular seems to be founded upon no 
statute and no judicial opinion, but upon a gen- 
eral and silent acquiescence of the courts in a 
popular demand. But, however adopted, it 
has become firmly imbedded in English, as well 
as in American jurisprudence. So deeply did 
the iniquities of the ancient system impress 
themselves upon the minds of the American 
colonists that the states, with one accord, made 
a denial of the right to question an accused 
person a part of their fundamental law, so that 
a maxim, which in England was a mere rule of 
evidence, became clothed in this country with 
the impregnability of a constitutional enact- 
ment. 

Stringent as the general rule is, however, cer- 
tain classes of cases have always been treated 
as not falling within the reason of the rule, and, 
therefore, constituting apparent exceptions. 
When examined, these cases will all be found 
to be based upon the idea that, if the testimony 
sought cannot possibly be used as a basis for, 
or in aid of, a criminal prosecution against the 
witness, the rule ceases to apply, its object 
being to protect the witness himself, and noone 
else; much less, that it shall be made use of as 
a pretext for securing immunity to others. 

1. Thus, if the witness himself elects to 
waive his privilege, as he may doubtless do, 
since the privilege is for his protection, and 
not for that of other parties, and discloses his 
criminal connections, he is not permitted to 
stop, but must go on and make a full dis- 
closure. 1 Greenl. Ev. § 451; Dixon v. Vale, 
1 Car. & P. 278; East v. Chapman, 2 Car. & 
P. 570, 1 Moody & M. 46; State v. K 4 
N. H. 562; Low v. Mitchell, 18 Me. 372; Co- 
burn v. Odell, to Fost. (N. H.) 540; Town of 
Norfolk v. Gaylord, 28 Conn. 309; Austin v. 
Poiner, 1 Sim. 348; Com. v. Pratt, 126, Mass 
462; Chamberlain v. Wilson, 12 Vt. 491; Locket 
v. State, 63 Ala. 5; People v. Freshour, 55 Cal. 
375+ 

So, under modern statutes permitting ac- 
cused persons to take the stand in their own 
behalf, they may be subjected to cross-exami- 








nation upon their statements. State v. Went- 
worth, 65 Me. 234; State v. Witham, 72 Me. 
531; State v. Ober, 52 N. H. 495; Com. v. 
Bonner, 97 Mass. 587; Com. v. Morgan, 107 
Mass. 199; Com. v. Mullen, 97 Mass. 545; 
Connors v. People, 50 N. Y. 240; People v. 
Casey, 72 N. Y. 393. 


2. For the same reason, if a prosecution for 
a crime, concerning which the witness is inter- 
rogated, is barred by the statute of limitations, 
he is compellable to answer. Parkhurst v. 
Lowten, 1 Mer. 391, 400; Calhoun v. Thomp- 
son, 56 Ala. 166; Mahanke v. Cleland, 76 Iowa, 
4or; 41 N. W. 53; Weldon v. Burch, r2 IIl. 
374; U.S. v. Smith, 4 Day, 123; Fed. Cas. No. 
16,332; Close v. Olney, 1 Denio, 319; People 
v. Mather, 4 Wend. 229, 252-255; Williams v. 
Farrington, 2 Cox Ch. 202; Davis v. Reed, 5 
Sim. 443; Floyd v. State, 7 Tex. 215; Maloney 
v. Dows, 2 Hilt. 247; Wolfe v. Goulard, 15 
Abb. Prac. 336. 


3. If the answer of the witness may have a 
tendency to disgrace him or bring him into dis- 
repute, and the proposed evidence be material 
to the issue on trial, the great weight of author- 
ity is that he may be compelled to answer, al- 
though, if the answer can have no effect upon 
the case, except so far as to impair the credi- 
bility of the witness, he may fall back upon his 
privilege. 1 Greenl. Ev., $$ 454, 455; People 
v. Mather, 4 Wend. 229; Lohman v. People, 1 
N. Y. 379; Com. v. Roberts, Brightly N. P. 
109; Weldon v. Burch, 12 Ill. 374; Cundell v. 
Pratt, 1 Moody & M. 108; 2x parte Rowe, 7 
Cal. 184. But, even in the latter case, if the 
answer of the witness will not directly show his 
infamy, but only tend to disgrace him, he is 
bound toanswer. (1 Greenl. Ev.,$ 456.) The 
cases of Respublica v. Gibbs, 3 Yeates, 429, 
and Lessee of Galbraith v. Eichelberger, id. 
515, to the contrary, are opposed to the weight 
of authority. 

The extent to which the witness is compelled 
to answer such questions as do not fix upon 
him a criminal culpability, is within the con- 
trol of the Legislature. (State v. Nowell, 58 
N. H. 314, 316.) 

4. It is almost a necessary corollary of the 
above propositions that, if the witness has al- 
ready received a pardon, he cannot longer set 
up his privilege, since he stands, with respect 
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to such offense, as if it had never been com- 
mitted. Roberts v. Allatt, Moody & M. 192, 
overruling Rex. v. Reading, 7 How. State Tr. 
259, 296, and Rex v. Earl of Shaftesbury, 8 
How St. Tr. 817; Reg. v. Boyes, t Best & S. 
grr, 321 * * * All of the cases above 
cited proceed upon the idea that the prohibi- 
tion against his being compelled to testify 
against himself presupposes a legal detriment 
to the witness arising from the exposure. As 
the object of the first eight amendments to the 
Constitution was to incorporate into the funda- 
mental law of the land certain principles of 
natural justice which had become permanently 
fixed in the jurisprudence of the mother coun- 


try, the construction given to those principles 


by the English courts is cogent evidence of 
what they were designed to secure and of the 
limitations that should be put upon them. 
This is but another application of the familiar 
rule that, where one State adopts the laws of 
another, it is also presumed to adopt the known 
and settled construction of those laws by the 
courts of the State from which they are taken. 
Cathcart v. Robinson, 5 Pet. 264, 280; Mc- 
Donald v. Hovey, t10 U. S. 619; 4 Sup. Ct. 
142. 

The danger of extending the principle an- 
nounced in Counselman v. Hitchcock is that 
the privilege may be put forward for a senti- 
mental reason, or for a purely fanciful pro- 
tection of the witness against an imaginary 
danger, and for the real purpose of securing 
immunity to some third person, who is inter- 
ested in concealing the facts to which he would 
testify. Every good citizen is bound to aid in 
the enforcement of the law, and has no right to 
permit himself, under the pretext of shielding 
his own good name, to be made the tool others, 
who are desirous of seeking shelter behind his 
privilege. 

The act of Congress in question, securing to 
witnesses immunity from prosecution, is virtu- 
ally an act of general amnesty, and belongs to 
a class of legislation which is not uncommon 
either in England (2 Tayl. Ev. § 1455, where 
a large number of similar acts are collated) or 
in this country. Although the Constitution 
vests in the President “ power to grant reprieves 
and pardons for offenses against the United 
States, except in cases of impeachment,” this 
power has never been held to take from Con- 





gress the power to passacts of general amnesty, 
and is ordinarily exercised only in cases of in- 
dividuals after conviction, although, as was said 
by this court in Ex parte Garland, 4 Wall. 333, 
380, ‘‘ it extends to every offense known to the 
law, and may be exercised at any time after 
its commission, either before legal proceedings 
are taken, or during their pendency, or after 
conviction and judgment.” * * * 

It is argued, in this connection, that, while 
the witness is granted immunity from prose- 
cution by the Federal government, he does 
not obtain such immunity against prose- 
cution in the State courts. We are unable to 
appreciate the force of this suggestion. It is 
true that the Constitution does not operate 
upon a witness testifying in the State courts, 
since we have held that the first eight amend- 
ments are limitations only upon the powers of 
Congress and the Federal courts, and are not 
applicable to the several States, except so far 
as the fourteenth amendment may have made 
them applicable. Barron v. Mayor, 7 Pet. 
243; Fox v. State, 5 How. 410; Withers v. 
Buckley, 20 How. 84; Twitchell v. Com., 7 
Wall. 321; Presser v. State, 116 U.S. 252; 6 
Sup. Ct. 580. 

There is no such restriction, however, upon 
the applicability of Federal statutes. The 
sixth article of the Constitution declares that 
“this Constitution, and the laws of the United 
States which shall be made in pursuance 
thereof, and all treaties made, or which shall 
be made, under the authority of the United 
States, shall be the supreme law of the land; 
and the judges in every State shall be bound 
thereby, anything in the Constitution or laws 
of any State to the contrary notwithstanding.” 

The act in question contains no suggestion 
that it is to be applied only to the Federal 
courts. It declares, broadly, that “no person 
shall be excused from attending and testifying 
* * * before the inter state commerce com- 
mission * * * on the ground * * * 
that the testimony * * * required of him 
may tend to criminate him,” etc. “But no 
person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any 
transaction, matter or thing concerning which 
he may testify,” etc. It is not that he shall not 
be prosecuted for or on account of any crime 
concerning which he may testify, which might 
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possibly be urged to apply only to crimes un- 
der the Federal law, and not to crimes, such as 
the passing of counterfeit money, etc., which 
are also cognizable under State laws; but the 
immunity extends to any transaction, matter or 
thing concerning which he may testify, which 
clearly indicates that the immunity is intended 
to be general, and to be applicable whenever and 
in whatever court such prosecution may be had. 

But, even granting that there were still a bare 
possibility that, by his disclosure, he might be 
subjected to the criminal laws of some other 
sovereignty, that, as Chief Justice Cockburn 
said in Queen v. Boyes, 1 Best & S. 311, in re- 
ply to the argument that the witness was not 
protected by his pardon against an impeach- 
ment by the House of Commons, is not a real 
and probable danger, with reference to the or- 
dinary operations of the law in the ordinary 
courts, but “a danger of an imaginary and un- 
substantial character, having reference to some 
extraordinary and barely possible contingency, 
so improbable that no reasonable man would 
suffer it to influence his conduct.” Such dan- 
gers it was never the object of the provision to 
obviate. 


A very curious condition is found in England 
in regard to the power of a married woman 
trustee. Mr. Justice North, in the case of Allsop 
v. Harkness et al., recently decided that a mar- 
ried woman trustee cannot effectually convey 
real estate without the concurrence of her hus- 
band and without the acknowledgment by a 
married woman. In this particular case the 
trust was created andaccepted in 1885, and the 
woman was subsequently married in 1889, after 
which the Married Woman’s Property Act came 
into operation. The judge took the view that 
the above act only applied, and was only in- 
tended to apply, to the property of a married 
woman, to which she was entitled to before the 
act went into effect, and not to property held 
in trust. If this decision is right, and it seems 
to meet with the approval of the legal profes- 
sion, it would appear that the Married Woman’s 
Act creates a ridiculous state of affairs, for 
section 1 states that a married woman shall be 
capable of entering into and rendering herself 
liable to the extent of her separate estate on 
any contract; while section 24 states that the 
word contract shall include acceptances of any 





trust or the office of executrix or administra- 
trix, and that the provisions of the act as to 
the liabilities of married women shall extend to 
all liabilities by reason of any breach of trust 
or devastavit by any married woman being a 
trustee, executrix or administratrix, and her 
husband shall not be subject to such liabilities 
unless he has intermeddled in the trust or ad- 
ministration. In this way she may accept any 
trust of land or any interest in land or other per- 
sonal estate than that mentioned in section 18 
and be liable for any breach of trust, but she 
cannot perform the duties of trustee without 
her husband’s concurrence; and if the husband 
concur in any sale of, or other dealing in the 
trust, it seems that he is intermeddling in the 
trust and would not then be within the pro- 
tection of section 24. If the power of a mar- 
ried woman as trustee, executrix, etc., is 
limited by this section, then the act requires 
amendment as regards the administration of 
trusts by married women. 


The death of Austin Abbott, whose books, 
many of which have special reference to New 
York law, have made him known to all the 
members of the profession in this State, and 
whose connection with so many students, as a 
learned instructor, has brought him in touch 
with many hundreds of young practitioners 
throughout the country, comes at a time when 
death has likewise claimed many other distin- 
guished jurists. The New York Law Journal 
most fittingly eulogizes Mr. Abbott, in the fol- 
lowing words: “Dean Abbott possessed rare 
qualities of systematic research and succinct 
statement, and his faculty of original thought, 
far from being smothered by the weight of eru- 
dition, was constantly aiming to apply the re- 
sults of past experience to new questions 
arising in the progress of the law. He was 
profoundly interested in the present agitation 
for international arbitration. His influence has 
been constantly exerted in favor of reforms, and 
his sound understanding, aided by his great 
learning, made his suggestions uniformly of 
practical value. His career furnishes an en- 
couraging exhibition of the truth that faithful 
devotion to professional work not only brings 
professional success, but that his work may be 
an instrument of a higher order of service to 
the public.” 
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It is a matter of almost daily commment that 
many of the old and exploded theories of the 
law should still remain to either work injustice 
or become the laughing stock for all sensible, 
well-regulated persons. In England, recently, 
in the Lewisham burglary case (Regina v. Watts) 
it was necessary to lock up the jury over Sun- 
day, owing to an antiquated law as to trials con- 
cerning felonies. Mr. Justice Hawkins, who 
presided at the trial, in reply to a remark of one 
of the jury, referred to the anomalous state of 
the law on the subject of the detention of juries, 
pointing out that in the case of a boy who stole, 
and which was a felony, the jury would not be 
permitted to separate, yet in the trial of a mis- 
demeanor, although the amount involved might 
be thousands of pounds, the jury were allowed 
to go to their homes each night during the pro- 
gress of the trial. The anomaly is certainly 
obvious; but in these days of trial by news- 
papers there are good reasons for thinking that 
the jury should not be allowed to separate, espe- 
cially in any criminal case, and the inconveni- 
ence to which they might be put thereby could, 
in most cases, be remedied by commencing the 
trial earlier. Jurors who are allowed separate 


in criminal cases get hold of a newspaper, and, 
in certain classes of cases, are likely to get hold 
of opinions and ideas which would exert an im- 


proper influence. There has already been too 
much of this kind of thing. 

Aside from the unreasonableness of such a 
law we might here comment upon the out- 
rageous position taken by many of the sensa- 


tional daily papers in New York city in regard’ 


to the Fleming trial. The case has excited un- 
usual comment; it has been marked by fierce 
battles between cousel and it has already cost 
a large sum of money. Notwithstanding these 
facts the press show so little regard for public 
welfare that they print all the details of the 
trial, and, in addition, publish such sensational 
comments on the proceedings that they are 
likely to influence and prejudice any person 
reading them. One “enterprising”’ newspaper 
has even organized a jury of women who, after 
either hearing or reading the evidence, are to 
be polled by a representative of this newspaper 
and are thus, as it were, to review the determina- 
tion of the legally appointed judge as?"to the 
innocence or guilt of the defendant. Such at- 
tempts to throw the law of the land into dis- 





repute cannot be too severely criticized, and we 
regret being compelled to bear witness to the 
existence of such a condition of affairs. All 
these facts which we have recounted militate 
against the respect which the public should 
entertain for the judgment of a court and tend 
to create a doubt on the part of the people as 
to the wisdom of our procedure and practice. 


Among the closing exercises of the different 
educational institutions throughout the country, 
the commencement of the Albany Law School 
deserves notice, by reason of the fact that the 
school is one of the oldest of its kind in the 
country, and is rapidly regaining the pre-emi- 
nence which it held for many years as a school 
for the study of the law. The school was in- 
corporated in 1851 with Amos Dean at the head 
of the faculty and with the late Judge Amasa 
J. Parker and Judge Ira Harris as members of 
the faculty. Among its graduates are William 
P. McKinley, Judge David Brewer, of the 
United States Supreme Court, Hon. William 
F. Vilas and many others prominent as lawyers 
and statesmen. The school became part of 
Union University in 1873, and is now sharing 
in the success which has come to that institu- 
tion under the presidency of Rev. Dr. Raymond. 

The board of trustees and the faculty were 
reorganized at the beginning of the last school 
year, Hon. Amasa J. Parker becoming presi- 
dent of the board of trustees, and J. Newton 
Fiero taking the position of dean of the faculty. 
This reorganization was followed by a marked 
increase in the number of students, and the 
commencement exercises show that the work 
of the year has been fully up to what might 
reasonably have been expected as the result of 
the reorganization of the school. Among the 
prizes awarded was a complete set of the 
American and English Encyclopedia of Law, 
from the publishers to the student showing the 
greatest proficiency during the course. 

We do not understand that the school 
attempts to compete, with its one-year course, 
with the two and three-year courses of the 
more heavily endowed institutions of like char- 
acter, but makes a speciality of practical train- 
ing for admission tothe bar and the discharge 
of the duties devolving upon the lawyer. To 
this end the instruction is of an especially prac- 
tical character with a view to. meeting, the” re- 





406 


THE ALBANY LAW JOURNAL. 











quirements for admission to the bar of this 
State. The recent examinations for the bar 
held throughout the State indicate that the ex- 
aminers appointed under the law of 1894 are 
exacting a higher standard of proficiency from 
the students, and indicate the necessity for 
thorough training such as can only be obtained 
through the medium of the law school. Thisis 
a matter of great interest to the student by 
reason of the change in that respect which the 
past few years has brought about, and the re- 
quirements of the modern office are such as to 
make it illy adapted to the wants and necessi- 
ties of the student, and the result has been and 
must necessarily be a largely increased attend- 
ance at the different law schools of the State 
by way of preparation for the more rigid ex- 
aminations. 

The graduates of the Albany Law School 
scattered throughout these and other countries 
will learn with a very great degree of satisfaction 
that the school is again taking the place which 
it so long occupied among the leading educa- 
tional institutions of the country. 

The interest of the students in the school is 
indicated by a letter recently received by the 
dean of the faculty from a member of the 
Brazilian Constitutent Congress, resident at 
Rio Janeiro, who was a member of the class of 
1881, and now forwards six volumes of his 
works on law, politics and finances as a con- 
tribution to the library of the school accom- 
panied by an exceedingly appreciative letter 
and good wishes for its success. 


The appointment by Governor Morton of 
the Greater New York Commission has been 
generally approved especially by those who 
known the individual characteristics of the ap- 
pointees. Hon. John F. Dillon of New York, 
one of the commissioners, is a recognized au- 
thority on municipal law in the United States, 
while his work has been generally accepted as a 
sound text book among English speaking races. 
The other commissioners are men of ability and 
represent well the localities from which they 
are selected. 

The question has arisen as to whether Comp- 
troller Fitch is eligible to the position and he 
has decided to withdraw, which, on account of 
his pecular fitness for such work, is most un- 
fortunate. 





The only dilemma which can arise will be 
owing to the inability of the commission to report 
to the next Legislature, which would allow the 
legislators to appoint different commissioners or 
separate committees to govern the great city. 
Such a change would be an unfortunate occur- 
rence and was one which caused much thought- 
ful discussion at the time of the passage of the 
bill. 

The members of the commission should be 
most careful in the preparation of the charter. 
They can easily recall, from past experience, 
how disastrous it would be were this great city 
to be created without such a collection of local 
laws as would enable it to properly govern it- 
self or allow it to elect its own officials and 
employes. 


We notice an announcement which purports 
to be official from the Commissioner, of Statu- 
tory Revision, that they will take up the work 
of Code Revision under the provisions of the 
law of 1895 authorizing the Governor to ap- 
point three commissioners to report as to the 
advisibility of a revision of the Code. ‘The 
Statutory Revision Commissioners were, as 
stated by them in their announcement, ap- 
pointed for the purpose of making this exami- 
nation, and made a report to the Legislature of 
1896, with regard to which noaction was taken. 
We understand an attempt was made to obtain 
an appropriation for the work, but was refused 
by the last Legislature. The official announce- 
ment is to the effect that the Code will be di- 
vided into five parts. This, taken with the 
report in which it is suggested that some thirty 
additional topics should be added to the Code, 
indicates an increase rather than decrease in 
the bulk of that already cumbersome volume. 

The discussion of the English method regu- 
lating practice by rules of the court has been 
so favorably received by the profession through- 
out the State, that it is to be regretted that any 
action is to be taken looking to a revision of 
the Code upon the old lines, which can scarcely 
be an improvement upon the present methods. 
The consensus of opinion among those who 
have inquired into and investigated the subject 
is that the matter of practice and procedure 
should be taken from the Legislature and 
lodged with the courts, and that the most con- 
cise and practical method is by rules adopted 
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by the courts, and subject only to their revision 

We venture to express the opinion that in 
deference to the views of the profession, as they 
have been expressed throughout the State, the 
work of revision will be delayed in order that 
the subject may be thoroughly investigated and 
a line of action determined upon which shall 
receive the substantial approval of the profes- 
sion before any action istaken. The adoption 
of half-way measures by way of improvement, 
would be exceedingly unfortunate, as it would 
retard the movement in favor of a clear, concise 
and practical method of procedure. It will, in 
any event, be exceedingly difficult to obtain the 
approval of the bar to any revision of the pre- 
sent Code, no matter how well the work may be 
performed, in view of the recent monumental 
failure of the work of the Throop Commission, 
since the lawyers of the State have learned 
wisdom by twenty years’ experience under 
the provisions of the Throop Code. While 
on the other hand, a proposition looking 
toward the control of procedure by the courts 
and taking the whole matter out of the hands 
of the Legislature would be welcomed by the 
profession as a relief from the numerous 
changes and amendments to which the practice 
is now subjected. The enormous bulk of the 
present Code, together with the numerous 
changes by amendment, have tended to render 
it exceedingly unpopular with the bar, and no 
patchwork method by legislation can possibly 
overcome the very deep-seated conviction that 
this matter should be placed beyond the dan- 
ger of changes and tinkering from year to year 
as the result of legislative action. It is well in 
this respect to make haste slowly and to delay 
anything which looks toward revision until 
there shall be a settled and decided sentiment 
upon the subject, the result of a careful and 
thorough investigation such as was provided by 
the act of 1895. 





PROPERTY LAW IN GUERNSEY. 





perenne tells us that ‘‘the islands of Jersey 

Guernsey, Sark, Alderney, and their appendages 
were parcel of the Duchy of Normandy, and were 
united to the crown of England by the first princes 
of the Norman line. They are governed by their 
own laws, which are for the most part the ducal 
customs of Normandy, being collected in an ancient 
book of very great authority, entitled, ‘‘Le Grand 








Coustumier.”” The King’s writ, or process from the 
courts of Westminster, is there of no force, but his 
commission is, They are not bound by common acts 
of our Parliaments, unless particularly named. All 
causes are originally determined by their own offi- 
cers, the bailiffs and jurats of the islands; but an 
appeal lies from them to the King in Council, in the 
last resort.” (1 Bl. Comm. 106-7.) Prerogative 
writs of the High Court of course, however, run in 
the Channel Islands in common with all other do- 
minions of the Crown. 

In Guernsey the property laws of the Middle Ages, 
which elsewhere have lost all their former force and 
vigor and have fallen into decrepitude, still flour- 
ish as though six centuries of continuous progress 
had not gone by them. Until 1840 the infinite in- 
justice of the days when every rood of land was 
conceived of as incapable of existence without a 
lord, who wrung from the occupier his utmost farth- 
ing, was maintained in the island with full force. 
Perhaps the reason may be found in the fact that it 
was an island cut off from the stir and altered forces 
of the outer world, hearing little or nothing of the 
changes and chances that convulsed Europe and 
England alike, and occupied by families which, 
generation after generation, found their chiefest in- 
terest in the maintenance of their estates, the pre- 
servation of their distinguished names, and the 
continuity of their immemorial rights. Inan island 
of extremely limited extent it is clear that title deeds 
of land were in effect charters of nobility, and that 
the possession of territory was infinitely of more value 
than the ownership of gold. The fact that land was 
restricted in area tended to keep feudalism alive; 
for the essence of feudalism was seisin of land in 
days when there was scarcely a common measure 
between lind and money, and therefore in an island 
where land maintained its superiority to personal 
property the survival of feudalism is a thing to be 
expected. This is exactly what we find in the case 
or Guernsey. By the ancient laws of that island, as 
they were in force up to the year 1840, any person 
who died leaving neither wife nor descendants was 
enabled to dispose of all his personal property by 
will. Personal property was not considered of 
sufficient importance to need restriction in this re- 
spect. But in such a case a very different rule ap- 
plied to land. A man who had neither wife nor 
descendants could indeed dispose during his life- 
time of one-third of his real property, but under no 
circumstances whatever could he devise by will any 
portion of his real property, whether it was his by 
inheritance or by purchase, however distant was his 
cousinship with the relatives to whom by the opera- 
tion of law it would pass. The law in fact strictly 
entailed all real property on the heirs general of the 
original purchaser, and involved in the entail all 
lands acquired in Guernsey by successive life-ten- 
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ants of the property. In England the power to bar 
an entail gradually by means of fictions came into 
existence by reason of commercial necessity. Such 
necessity never arose in Guernsey, and consequently 
no system of fines and recoveries and double recov- 
eries came to disturb the even tenor of the island life. 

If a man were married and had no children, his 
widow received a dower of one-third of his lands 
(presumably for life) and the rest of his realty went 
to the nearest relatives in accordance with the 
canonical rule of consanguinity. If a man had or 
has issue on his death, the realty is divided among 
them in a manner peculiar to the place. The prin- 
ciple involved is not that of primogeniture (though 
that, too, plays a not unimportant part) but that of 
the preference, within limits, of males to females. 
The rule of descent was as follows: The land on 
the owner’s death was divided into (1) the Ving- 
tiéme, which included the Précibut; (2) two-thirds 
of the remainder for division among the sons; and 
(3) one-third for division among the daughters. 
What were the Vingtiéme and Précibut ? Suppose 
a landowner possessed land in Peterport (the chief 
town) and beyond Peterport. The Vingtiéme was 
one-twentieth part of the whole real estate, which 
devolved upon the sons in the event of the number 
of daughters exceeding the number of sons ina 
certain proportion. The sons selected this one- 
twentieth from any part of the estate they chose 
which was outside the boundaries of Peterport, and 
they had this additional advantage, that whatever 
portion they selected was considered as bare ground, 
even though it were covered by valuable buildings; 
these buildings were, in fact, an additional gift. 
All the sons divided the Vingtiéme between them 
the eldest son had (by right of primogeniture) sub- 
tracted from it his eldership or Précibut — a piece 
of land varying in different districts from 14 to 22 
or even 26 perches. The eldest son had, and has, the 
further right of insisting that his Précibut should 
be made up to one-third of the whole estate on con- 
dition of his paying to the other co-heirs the current 
value of the land he takes from them. This pro- 
vision, which was preserved in 1840, is a valuable 
one, for it prevents to some extent the division of 
estates into minute properties, the effects of which 
have been found harmful in France. 

In the following short statement of the present 
law will be found the law as to personalty, which 
prevailed before the reformsof 1840. By an order 
of the Queen in Council, dated the 13th July, 1840, 
which was registered in Guernsey on the 3d August, 
1840, articles were brought into force reforming in 
many particulars the law of property that prevailed 
in the island. These articles were obtained bya 
committee who petitioned on the subject, it being 
felt by many persons that the existing laws were 





terribly unjust. Moreover, prolonged litigation had 
resulted from endeavors made to avoid the harsh 
and unbending character of the law. There were 
some, of course, on ‘the island who did not favor 
the petition, but few will deny that the result was 
to preserve the local character of the law, while it 
removed the most flagrant cases of injustice. as 
where the sons, by a skillful exercise of their 
preference in the matter of the Vingtiéme, man- 
aged to secure practically the whole of the inherited 
land leaving their sisters portionless, By the re- 
forming articles, the Vingtéime was utterly abol- 
ished, and though the Précibut was left, it was not 
allowed to extend beyond a single inclosure, even if 
that inclosure did not contain the number of perches 
usual in a Précibut in that district. The eldest son, 
however, retained the right to one-third of the 
whole estate if he paid out his co-heirs. 

By the law, as it now exists, a person leaving 
neither wife nor descendants, is allowed to dispose 
by will of all his personal property and all the real 
property that he has purchased. Moreover, he is 
allowed to leave by will ali his inherited real prop- 
erty if he has no relations living within the second 
degree (according to the canonical rules) in a col- 
lateral line from the person from whom the realty 
was inherited. That is to say, he may leave inher- 
ited land by will if he has neither uncles, aunts, 
nephews, nieces, nor first cousins. Further, a mar- 
ried man, leaving no descendants, may leave by will 
one-half of his personalty; the remainder belongs 
to the wife. If a married man has children he can 
only leave one-third by will; another third belongs 
to the wife, and the remaining third is divided 
equally among the children without distinction of 
sex, with the exception of the fact that the eldest 
son has the right (rarely exercised) of taking an eld- 
ership of one-seventh of the household furniture and 
presentation plates and pictures after the widow’s 
third has been satisfied. We must note, however, 
one fault inthe present law. The man has the right 
to will away one-third of his personalty. He may 
give this to whom he likes, but in the event of leav- 
ing it to his children, he cannot bequeath a greater 
portion to one child than another, however great 
or urgent may be the need of any particular child. 

Again, a married man without descendants may, 
by his will, now dispose of his personal property, 
and his purchased real property, and his inherited 
real property if he have no relations within the 
canonical second degree; but there is one restric- 
tion on this right of leaving realty by will. His 
widow, in the absence of a marriage contract, has a 
life interest (possibly, a fee simple interest) in one- 
third of the whole of her husband’s real estate. 

If, however, an owner of land has children or 
descendants, he has even now no power over the land 
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by will. The children have a right of succession. 
In the case of any other heirs except children the 
residuary or universal legatee of the real estate that 
is devisable by will is entitled to enter upon and 
take possession of the land without asking delivery 
from the heir. Children and their issue are now 
the only heirs who can exclude a residuary legatee 
from taking immediate possession of all the intes- 
tate’s property, they alone being recognized as 
héretiers légitimaires. The rule of succession by 
children to real property now is, that the children 
succeed the parent, two-thirds going to the sons, and 
one-third to the girls after the eldest son has taken 
his Précibut. But this rule is modified by the sub- 
sidiary rules that no one son must have more than 
twice the share of one daughter, and that if under 
the first rule any one daughter's share exceeds any 
one son’s share, then the sons and daughters all 
share equally. 

These few notes will give a general idea of 
Guernsey property, and the considerable distinction 
that exists between it and modern English law. 
Resemblances, however, can doubtless be found 
between it and the customs of certain English 
manors; and if that is so it marks still more strongly 
this strange survival of medieval manners in 
modern times, This article would be incomplete if 
we did not mention the fact that in certain districts 
of Guernsey the whole system of Précibut or elder- 
ship is absent, though the principle that the share 
of sons in realty should double that of the daughters 
is maintained. This seems to show that the feudal- 
ism of the island is not primogenital, but merely 
consists in the benefit of the male. The fact that 
ground rents are everywhere exempt from the 
principle of primogeniture seems to show this still 
more clearly.--[Zaw Times.] 


—_——__—_————— 


STATE RESTRAINT UPON FOREIGN IN- 
SURANCE COMPANIES. 


[From * Leading in Law and Curious in Court.*’ See Book 


Review. ] 

N a case in a Virginia Federal court in 1868 (Paul 
v. Virginia, 8 Wall. 168) it appeared that a stat- 
ute required agents of foreign insurance companies 
doing business therein to make a large deposit of 
bonds with the State treasurer to secure payment of 
the policies issued. Paul, an agent, refused to com- 
ply, issued policies, and was indicted and fined. He 
appealed, but was defeated; the United States Su- 
preme Court deciding that the constitutional inhi- 
bition of favoritism as to privileges and immunities 
of the citizens of different States did not apply to 

corporations. 
In a case from Wisconsin in 1874 (Home Ins. Co. 
v. Morse, 20 Wall. 445) it appeared that Wisconsin 





had a statute requiring foreign insurance companies 
to file at the State capitol an agreement to waive all 
rights of removal of suit from the State courts to the 
Federal. The United States Supreme Court de- 
clared the statute void. This put Miss Wisconsin 
in a nor’wester mood; her nose turned up in a way 
that threatened a cyclone. She proceeded to tell 
the representative of the Continental Insurance 
Company that, ‘statute or no statute, if you want 
to do business with my sons and daughters—I mean, 
of course, in the priest or priestess sense of mater- 
nity, etc.,—you must sign and deliver to my Secre- 
tary Doyle just such an agreement as I prescribe.” 
(Doyle v. Continental Ins. Co., 94 U. S. 535.) 
The response was: “My dear Miss Wisconsin, I 
don't propose to sign anything that Ma’am Colum- 
bia says is unconstitutional.” Then shot the reply: 
“Go to! go to! You hear me. Give in that ar’ 
dokymint or git! Miss Virginia settled all that sort 
of bosh of your’n, Mr. Conty-what’s-yer-name, when 
that Paul chap undertook to bluff her. ‘Corpora- 
tion,’ ‘ person,’ eh?——you’re a soulless, gumptionless, 
onery lot—— you foreign concerns. I don’t hanker 
for ye; I don’t care a cussed continental for ye. 
You’re a mean old thing. So there!’” But Conty 
didn’t budge. He proceeded to solicit insurance 
and issue policies without making any bow to Sec- 
retary Doyle. 

Then Miss Wisconsin muttered thunder in her 
breast until it became a formidable electric “living 
picture ”’— 

‘** Hills peep o’er hills and Alps on Alps arise,” 
but could she not be equal to the emergency ? She 
put on her qui-per-alium bonnet, donned her badger- 
skin sacque, pursing her lips as she thrust in her 
“Forward!” legended escutcheon pin, and flew 
through the welkin to Washington—not precisely 
as did fly Mr. Ashmodeus of O. T. Apocrypha fame, 
but having seeping business on hand, very probably 


** Her broomstick she bestrode— 
And that’s the way she rode.” 


She flew upon the wings of the wind, her spinnaker 
full canted to the nor’wester. Being used to bal- 
looning in a blizzard she reached port without rip- 
ping airy petti-robe. (Fuller v. Bemis, 50 Fed. 
Rep. 926.) She lit on Capitol Hill. Miss Columbia 
caught sight of her and mentally ejaculated: 
‘¢ Wouldst badger me?” 
*** Alack! there lies more peril in thine eye 
Than twenty *-- 

of these undomesticated insurance varmints;” and 
she dodged behind a row of solemn old silk-gowned 
gentlemen in a queer out-of-the-way room that had 
once been a Senate chamber. Miss Wisconsin un- 
dauntedly spoke at her right through them. Conty 
was present aud got in a few words, but rather 
edgewise. Then a majority of the old-woman- 
dressed gents buzzed Miss Columbia till she came 
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forward and murmured: ‘Mr. Continentalin’, I 
guess we'd better let Miss Wisconsin have her own 
way.” Miss Wisconsin politely thanked her; but a 
few minutes later was observed walking in the cor- 
ridor with Miss Virginia, their arms around each 
other’s waists, and was heard to say, sotto voce: 
“You and I have taught the old lady better than to 
monkey with the buzz-saw.” 

Judge Bradley, however, in a dissenting opinion, 
in which Judges Miller and Swayne concurred, re- 
marked: ‘‘ The argument used, that the greater 
always include the less, and, therefore, if the State 
may exclude the appellees without any cause, it may 
exclude them for a bad cause, is not sound. It is 
just as unsound as it would be for me to say, that, 
because I may without cause refuse to receive a man 
as my tenant, therefore I may make it a condition 
of his tenancy that he shall take the life of my 
enemy, or rob my neighbor of his property.” 


—_e__—_ 


THE GERMAN BOERSE BILL. 


HE Imperial Diet in Berlin on June 7, 1896, 

adopted the Stock Exchange Reform Bill which 

contains the prohibition of “ futures” 
gainsin grain. Art. 1 reads: 

The establishing of a Boerse requires the con- 
sent of the State government. The latter is em- 
powered to regulate all existing exchanges. The 
State government shall oversee the Boerse, but 
chambers of commerce and commercial corpora- 
tions may be intrusted with its immediate over- 
sight. 

Article 2 provides for State commissioners to en- 
force the law and attend the deliberations of the 
Boerse committee and to bring to the committee’s 
notice any infraction of the regulations. 

The Boerse committee is to act as technical ad- 
viser of the Federal Council, and is to be composed 
half of the members of the different German ex- 
changes and half of representatives of agriculture 
and industry. The Fedral Council has power to 
elect the members of the Boerse commission for a 
term of five years. The Council also regulates the 
organization of the committee. 

Each State government has power to introduce 
regulations and to provide for representation of 
agricultural and milling interests on the Boerse 
committees. 

Article 29 reads: 

The committee of each Boerse shall fix the offi- 
cial prices of goods and securities, both for cash 
and time bargains, in as far as the special Boerse 
regulations do not prescribe the co-operation of 
members of other industries. No one shall be 
present at the time of fixing prices except the State 
commissioner, the committee and secretaries of the 


or time bar- 








Boerse and the representatives of such other indus- 
tries as may be ordained by the special Boerse regu- 
lations. [he price fixed shall correspond to the 
real state of business on the Boerse. 


Article 30 provides for the appointment of official. 
sworn, ‘ price-brokers ” to co-operate with the com- 
mittee in fixing prices. These ‘ price-brokers” 


are appointed by the State government. 

Article 35 provides that the Federal Council may 
dispense with official prices for certain (unspecified) 
wares on certain exchanges under certain condi- 
tions, fix the price of certain wares for any particu- 
lar bourse or for all German bourses, and draw up 
general regulations for fixing prices of bonds and 
securities. 

Article 36 provides for a committee of admission, 
half the members to be chosen ‘‘ elsewhere than 
among dealers in bonds.” Whenever a question 
arises as to the admission of certain securities to a 
market members of the committee interested in the 
introduction of such securities are to be excluded 
from the deliberations. The committee is to ex- 
amine the nature, origin and value of all securities 
and to prohibit traffic in such as may appear harm- 
ful or likely to deceive the public. German State 
loans and consols may not be excluded. 

When one German exchange decides to prohibit 
dealings in a security, its committee of admission 
must inform all other German exchanges of the 
reasons therefor. If, for local reasons, one ex- 
change decides to exclude certain securities, other 
German exchanges cannot allow dealings in them 
without the consent of the exchange which forbids 
such dealings. 

For securities other than German imperial or 
State loans prospectuses must be drawn up. This 
provision applies also to increases of capital and to 
conversions. Prospectuses must state what propor- 
tion of anissue will be put immediately upon the 
market, what proportion will be reserved and when 
the reserved portion may be dealt in. Exact de- 
scriptions of the securities must be published at 
least six days before being put on the market. 

The admission of shares and bonds of foreign in- 
dustrial and commercial enterprises depends upon 
the applicants for such admission undertaking to 
publish annually the balance sheets and profit and 
loss accounts of such enterprises in newspapers 
designated by the committee. 

Shares in limited companies and in private enter- 
prises transformed into limited liability undertak- 
ings cannot be dealt in until a year after such shares 
have been listed in the German Trade Register. In 
special cases, however, this last provision may be 
modified by the State government. 

The Federal Council is to decide the minimum 
capital necessary for admission of shares in any un- 
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dertaking as to exchange, as well as the minimum 
denomination. The Federal Council may draw up 
further regulations of admission. This prerogative 
in no way impairs the rights of the State govern- 
ments to formulate similar regulations. All regu- 
lations are to be submitted to the Imperial 
Chancellor, 

Article 48 says: 

If the data of a prospectus of any security are 
found to be false, those persons who drew up the 
prospectus, as well as those who issued it, shall be 
held responsible for the losses of every purchaser of 
such security, if it be proved that the falsity of the 
propectus was known to the issuers or would have 
been known to them but for gross negligence 

The same applies to prospectuses from which 
essential facts have been omitted. Responsibility 
is not lessened by the plea that the prospectus was 
the work of a third party, but only by the circum- 
stance that the possessor of such securities was 
aware of the incompleteness of the prospectus at 
the time of purchase. Responsibility, however, 
ceases at the end of five years. 

Article 49 
secure opinions from interested persons (manufac- 


directs committees of admission to 


turers, agriculturists, etc.,) before permitting time- 
dealing in wares. Such opinions must be sub- 
mitted to the imperial chancellor, and dealings can 
only begin when he notifies the Boerse committee 
that he has no communication to make. 

The most important article is article 50, which is 
as follows: 

The Federal Council is empowered to make time- 
dealings on exchanges, subject to certain conditions, 
or to prohibit such dealings in certain wares and 
securities. Time-dealing on exchanges in mining 
and manufactory sharesisforbidden. Time-dealing 
in shares in other industrial undertakings can only 
be allowed when the capital of the undertaking in 
question amounts to at least 20,000,000 marks ($5,- 
000,000). Time-dealing in cereals and milled pro- 
ducts is forbidden on exchanges. 

The final clause of article 50 is a signal victory 
for the agrarians, who maintain that speculation in 
cereals, chiefly rye, has depressed the price of grain 
throughout Germany. 

It strikes a heavy blow at the Berlin Boerse. 
Thirty thousand tons of rye is consumed monthly 
in Berlin and its immediate vicinity. On this basis 
an enormous system of fictitious or speculative 
trade has been built ap. 


Article 54 provides for a classified register of the 
names of time-dealers. Bargains between dealers 
not entered cannot be enforced. If dealers are not 
registered, they may stipulate in their contract 
notes that delivery of goods is not intended. 





A broker must inform his client if he intends to 
buy or sell the client’s goods instead of buying 
from or selling to a third party. If there is no 
stipulation the business must be done through a 
third party. 

If a broker receives an order to transact business 
during market hours and only dispatches the con- 
tract note after the close of the market, the price 
marked on the note must not be less favorable to 
the client than the closing official price for the 
security. If the business is done at a better price 
than that fixed by the client the latter must benefit 
by it. Orders to be executed at opening, middle 
or closing prices must be reckoned at these prices 
as officially quoted, no matter when the business is 
done. 

Spreading false reports with a view of influenc- 
ing prices is punishable by a fine of 15,000 marks 
($3,750) and loss of civil mghts. The same pun- 
ishment is reserved for those who issue deceptive 
prospectuses. Publication in the press, or with- 
drawal from publication of certain facts, with a 
view to profiting thereby through stock exchange 
speculation is punishable by one year’s imprison- 
ment and 15,000 marks fine. 

Brokers who speculate with their client’s money 
or send contract notes at prices less favorable than 
the official quotations, are punishable by imprison- 
ment, loss of civil rights and 3,000 marks ($750) 
fine. 

The clause prohibiting speculation in grain has 
already induced many Berlin firms to open branch 
offices in Amsterdam and Paris for speculative 
Others will work by telegraph in Eng- 
Austrian and Roumanian grain 


business, 
lish, American, 


markets. 
> —— 


Aotes of Amevican DAccisions, 


BANKS AND BANKING — LIENS — NOTES IN BANK. 
— A bank hasa general lien on notes in its posses- 
sion, belonging to its debtor, for the payment of the 
debt, whether the debtor deposited such notes to 
his general account, or delivered them to the bank 
for collection. (Cockrell v. Joyce [Ark.], 35 S. W. 
Rap. 221. 

CONSTITUTIONAL LAW — REGULATING PRICE OF 
GAS—REASONABLENESS.— Under an act of a State 
legislature authorizing a taxing district to regulate 
the price of gas furnished by gas companies within 
such taxing district, provided the price shall not be 
fixed below a certain minimum, such power to re- 
gulate cannot be exercised arbitrarily, without in- 
vestigation of the facts bearing upon the reasonable- 
ness of the rate to be fixed, or in such a manneras to 
bring about a-destruction or confiscation of the prop- 
erty of the gas companies; but due regard must be 
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given to the right of such companies to receive such 
an income from their business as to pay operating 
expenses, legitimate fixed charges, and a reasonable 
profit. (New Memphis Gas & Light Co. v. City of 


Memphis [U. 8. C. C. Tenn. ], 72 Fed. Rep. 952.) 


CoNSTITUTIONAL LAW—TRIAL BY JURY—SUITS IN 
EQuITY.—The enforcement of the liability of a sub- 
scriber to the stock of a corporation by an auxiliary 
suit in equity, brought by the receiver of the cor- 
poration appointed ina creditor’s suit instituted 
upon its insolvency, does not infringe the constitu- 
tional right of such subscriber to a trial by jury. 
(Ross-Meehan Brake Shoe Foundry Co. v. Southern 
Malleable Iron Co. [U. 8. C. C., Tenn.], 72 Fed. 
Rep. 957.) 


CARRIERS OF PASSENGERS — DEGREE OF CARE. — 
A carrier 01 pussengers is required to exercise the 
utmost care * v. :'c! can be exercised, under all the 
circumstances, sic: + of a warranty of the safety of the 
passengers.” (Ft. \/orth & D. C. Ry. Co. v. Ken- 
nedy [Tex.], 35 S. W. Rep. 335.) 


CoRPORATION—EFFECT OF PURCHASING ITS OWN 
stock.—The purchase by a corporation of a part of 
its own stock, until it is reissued, in effect reduces 
its stock to that extent. (Tulare Irrigation Dist. v. 
Kaweah Canal and Irrigation Co. [Cal. |, 44 Pac. Rep. 
662.) 


CoRPORATIONS — CHARTER — IMPLIED POWERS.— 
When a company is incorporated, either by a special 
act, or under the general laws of a State, with the 
power to manufacture and sell gas, the power to 
charge and collect reasonable rates for the gas manu- 
factured is implied, and forms a part of its contract 
with the State. (Capital City Gaslight Co. v. City 
of Des Moines [U. 8S. C. C., Iowa], 72 Fed. Rep. 
829.) 


CONTRACT OF AGENCY—ASSIGNABILITY.—A con- 
tract by which a bookseller was constituted the sole 
and exclusive agent of a publisher, to sell, by sub- 
scription only, a certain book, and to collect pay- 
ment therefor, required the agent to use his best ef- 
forts to procure as many subscriptions as possible, 
to exercise a minute personal supervision over all 
canvassers, to remit within thirty days after ship- 
ment a sum equal to the subscription price, and to 
remit for 10,000 copies within one year after the 
complete publication of the work. The contracts 
of subscription were to be directly with the publish- 
ers, the agent to have compensation by commissions 
only, and the publishers required the agent to give 
them a personal letter stating that he could not ful- 
fill all his engagement: Held, that this contract was 
purely one of agency, resting upon confidence in the 
personal skill, energy and resources of the agent, 





and that it was therefore not assignable without the 
consent of the publishers. (Bancroft v. Schribner 
[U. 8. C. C. of App.], 72 Fed. Rep. 989.) 


CouURTS—PROPERTY IN CUSTODIA LEGIS.— Third 
parties claiming property levied on by the marshal, 
will not be permitted to take it out of his posses- 
sion under color of process, by means of a separate 
suit, even in the same court. The remedy is by an- 
cillary proceedings in the same cause. (St. Paul, 
M. & M. Ry. Co. v. Drake [U. S.C. C. of App.], 72 
Fed. Rep. 945.) 


CRIMINAL LAW — MURDER — POSSESSION OF DE- 
CEASED'S PROPERTY,-—Possession of articles appar- 
ently taken from the deceased at the time of his 
death, authorizes a prima facie presumption of guilt 
which the jury may act upon unless it is rebutted 
by the evidence or explanation offered by the ac- 
cused. (Wilson v. United States [U. S. 8. C.], 16 
S. C. Rep. 895.) 


EMINENT DOMAIN—DAMAGES.—In an action for 
damages for taking a right of way and constructing 
a railroad across a tract of land used for farm pur- 
poses, and across which no streets were opened, it 
is error to admit in evidence a street plan of the 
borough in which the land is situate, prepared after 
the location of the railroad, and not completed or 
approved by the borough authorities till after com- 
pletion of the railroad, and showing streets across 
the land, the measure of damages being the differ- 
ence in value of the whole property before and after 
the construction of the railroad, and its value be 
fore the injury being shown by the actual condition 
thereof at the time condemnation proceedings were 
begun. (Walker v. South Chester R. Co. [Penn.], 
34 Atl. Rep. 560.) 


FEDERAL COURT — STATE COURTS — CONCLUSIVE- 
NESS OF DECISIONS. — The decision of the highest 
court of the State as establishing a rule of property, 
are controlling authority in the courts of the United 
States with regard to the construction and effect of a 
statute of such State regulating assignments for the 
benefit of creditors. (Rothschild v. Hasbrouk [U. 
8. C. C., Iowa], 72 Fed. Rep. 813.) 


FEDERAL COURTS — JURISDICTION — CONSTITU- 
tion. — The F. F. Water Company brought an ac- 
tion against the city of F. F. upon a contract. It 
alleged in its complaint that the city made a con- 
tract to pay to it certain water rents for supplying 
the city with water; that it had complied with the 
contract and furnished the water; that the city had 
paid the rents until its city council passed a resolu- 
tion that the contract was annuled and canceled, 
and that it would pay no more rents thereunder; that 
from the date of the passage of that resolution the 
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city had refused to pay the rents; and that the reso- 
lution was a law impairing the obligation of the 
contract: Held, that the latter allegation was mere 
surplusage, and did not make the action one arising 
under the Constitution of the United States, within 
the jurisdiction of the federal courts. (City of Fer- 
gus Falls v. Fergus Falls Water Co. [U. 8. C. C. of 
App.], 72 Fed. Rep. 873.) 


INJUNCTION -- ACTUAL NOTICE — CONTEMPT. — 
Actual notice of a perfected injunction is binding 
on the party enjoined, before actual service, and 
disregard of it constitutes contempt of court. (Ul- 
man v. Ritter[U. S.C. C., W. Va.}, 72 Fed. Rep. 
1000.) 


INSURANCE — PREMIUM —AGENT.— An insurance 
agent, who is charged with and becomes liable to 
the company for the premiums on the poliices issued 
by him, may sue for the premiums in his own name, 
(Waters v. Wandless [Tex.], 35 S. W. Rep. 184.) 


JUDGMENT — REs JUDICATA. — Where a judgment 
rendered on a default was based on a declaration 
containing three counts, two of which charged 
malice and the third did not, and the record did 
not show on which count the judgment was ren- 
dered, in the absence of extrinsic proof of the 
questions actually litigated, the judgment will not 
constitute an adjudication, estopping the defend- 


ant to prove the absence of malice in proceedings, 
after his arrest under the judgment, to obtain his 


discharge as an insolvent debtor. (Sawyer v. Nel- 


son [Ill,], 43 N. E. Rep. 728.) 


MALICIOUS PROSECUTION—MALICE. — In an action 
for malicious prosecution there was evidence that 
defendant’s child was bitten by plaintiff's dog 
while on plaintiff's premises; that the dog was 
small and was not allowed to run at large; that 
after defendant and a policeman had made an un- 
successful attempt to shoot the animal, defendant 
procured plaintiff's arrest for keeping a ferocious 
dog, and that plaintiff was discharged by the ex- 
amining magistrate : Held, that the question of 
malice was for the jury, and it was error to direct a 
verdict for defendant. (Ritter v. Ewing [Penn.], 
34 Atl. Rep. 584.) 


MINES AND MINING — EXTRALATERAL RIGHTS.— 
Under the act of 1872 (Rev. St. § 2322), which 
gives to persons who had previously procured a 
patent to a surface location, as incident to one vein 
only, a right to all ovher veins, throughout their 
depth, which have their apexes within the surface 
lines, the extralateral rights of the patentee in re- 
spect to any such additional veins extend to the 
end lines, prolonged in their own direction, and 
cannot be limited by the vertical plane of any side 





line. (Walrath v. Champion Min. Co. [U. 8. C. C. 
of App.], 72 Fed. Rep. 978.) 


MORTGAGE -- DELIVERY — EVIDENCE. — A mort- 
gagor delivered the mortgage to his attorney for 
delivery to the mortgagee on a certain date ona 
contingency, and prior to the date had it recorded 
because the attorney refused to hold it unrecorded. 
The contingency not happening, the attorney at the 
request of the mortgagor, continued to hold it 
without further instructions as to delivery, and 
after the mortgagor’s death delivered it to the 
mortgagee, who had no knowledge of its existence: 
Held, no delivery. (Humiston v. Preston [Conn. ], 
34 Atl. Rep. 544.) 


MUNICIPAL CORPORATION—PUBLIC IMPROVEMENTS 
— RES JuUDICATA.— In a suit to enforce an assess- 
ment, it appeared that, in a previous action to 
enforce the same assessment against the same 
parties, a judgment confirming it was affirmed by 
the Supreme Court; that, pending the appeal, the 
ordinance on which the assessment was based was 
repealed by the council, and the county court va- 
cated its judgment of confirmation and dismissed 
the action: Held, that the city was, nevertheless, 
bound by the former judgment. (McChesney v. 
City of Chicago [Ill], 43 N. E. Rep. 702.) 


—_— + 


Hotes of English Cases. 


ADMINISTRATION.—In 1854 a testator, as surety 
for his son, executed a mortgage to secure £500 
advanced to the son, who whereby assigned a pol- 
icy of assurance on his life, and the testator as- 
signed a reversionary interest to which he was enti- 
tled under his father’s will, subject to his mother’s 
life interest. The testator and his son covenanted 
jointly to pay the interest, but the son only cove- 
nanted to pay the principal. The testator died in 
1857, having, by his will, given his residuary estate 
in trust for his wife for life, with remainder as to 
two-ninths to his son. The son was made bankrupt 
in 1859, at which date the testator’s mother was 
still living. The bankruptcy had never been closed, 
nor had the bankrupt obtained his discharge. The 
mortgagees threatened to sell the reversionary in- 
terest mortgaged by the testator. To prevent 
a sale the interest was for some time paid in 
part by the executors of the testator’s will, and in 
part by the persons beneficially entitled to his estate 
other than the son. In 1869 these payments ceased, 
and the mortgagees sold the testator’s reversionary 
interest, retained the amount due them, and paid 
the balance to the executors. The testator’s mother 
died in 1871. His wife died in 1894, and his resi- 
duary estate then became divisable amongst his 
children or their representatives. The son had died 
in 1886, leaving no estate and no legal personal 
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representatives. His share was claimed by the reg- 
istrars of the Gloucester County Court, as the succes- 
sors of the official assignee in his bankruptcy; 
neither the mortgagees nor the executors had proved 
in the bankruptcy for the moneys due from the 
bankrupt in respect of the mortgage. The legal 
personal representatives of the testator claimed to 
set off against the bankrupt’s share of the residue 
the moneys paid in respect of the mortgage. 

Held, that the legal personal representatives were 
entitled, notwithstanding the bankruptcy, to re- 
tain out of the bankrupt’s share the money paid out 
of the testator’s estate for interest or principal, and 
also the moneys retained by the mortgagees out of 
the proceeds of sale of the testator’s reversionary in- 
terest, but not the moneys paid by beneficiaries in re- 
spect of interest. (Cherry v. Boultbee, 4 My. & Cr. 
442, and Re. Hodgson, 9 Ch. Div. 673, distin- 
guished; Chan. Div; Re. Watson; Turner v. Wat- 
son, 74 L. T. Rep. 453.) 

Company.—It is not necessary to state in the no- 
tice convening a meeting of the directors of a com- 
pany the business to be transacted at the meeting, 
even if it is of an extraordinary character; and any 
decision come to at such meeting cannot aftewards 
be questioned on the ground that no notice of such 
business was given. (Ct. of Ap.; La Compagnie 
De Mavvill, Limited, v. Whitley, 74 L. T. Rep, 441.) 

Company.—The court has no jurisdiction under 
the Companies Acts, on a summary application by 
a shareholder against the liquidator, to declare the 
latter liable in damages by reason of his failure to 
procure an allotment of shares to the shareholder to 
which he is entitled under a scheme of reconstruc- 
tion. The remedy of the shareholders is by action. 
(Ch. Div., Re Hill’s Waterfall Estate and Gold Min- 
ing Company Limited; Ex parte Bayliss; 74 L. T. 
Rep. 341.) 


ConTEMPT OF couRT.---In order to justify the 
court in exercising its power to commit any one for 


contempt who publishes matter referring to a charge 
pending against a person or to the person against 
whom the charge is pending, the matter published 
must be intended or calculated to interfere with a 
fair trial of the charge, and must also be of so seri- 
ous a nature as to call for the summary action of 
the court, (Q. B. Div.: Reg. v. Payne and Cooper, 
74 L. T. Rep. 351.) 

Funp IN courtT.— H., a solicitor, by means of a 
fraudulent petition, obtained payment out of court 
of certain funds. Upon the petition the names of 
C. and G., a firm of solicitors, without their knowl- 
edge or consent, appeared as the solicitors to the 
petitioner. Shortly afterwards H. called on C. at 
his office, and having informed him that the firm’s 
name had been used, but not saying in what matter, 





induced him to accept a cheque for £15, out of 
which he retained £4, 5s. 6d., for his costs, which 
he handed to his partner G., who paid it into the 
firm’s account. 

Held, That C., having taken no steps to ascertain 
that the firm’s name had been used in proper pro- 
ceedings, had neglected his duty as an officer of the 
court, and by accepting the cheque condoned the 
improper use of the firm’s name; that he was liable 
for the amount of the cheque, and for so much of 
the loss occasioned by the fraud as occurred from 
the time when he was first informed of the unau- 
thorized use of the firm’s name; and that he having 
acted within the scope of the partnership in lending 
the firm’s name, G. was also jointly and severally 
liable with him. (Chan. Div.; Marsh v. Joseph, 74 
L. T. Rep. 413.) 


MARINE |NSURANCE.—Shipowners were insured 
on freight at and from any port or ports of loading 
on the west coast of South America, to ports de- 
scribed in policies. The policies were in the usual 
Lloyd’s form, but, in addition to certain other provi- 
sions, each contained the following clause: “ This 
policy to cover the freight from the time of the 
engagement of the goods or after a shipping order 
has been issued by the agent or his broker.” A 
steamer, belonging to the insured, whilst proceeding 
from the river Platte to Valparaiso in order to load 
cargo there and at other ports on the west coast of 
South America, was most by perils insured against. 
At the time of her loss, cargo had been engaged for 
her and was ready for shipment by her at Valpa- 
raiso, and other ports op the west coast, the freight 
upon which was afterwards declared on the policies, 
In an action against one of the underwriters for his 
proportion of a total loss of the freight, 

Held, That the insured could not recover, inasmuch 
as the risk did not attach until the vessel reached 
the port of loading expressed in the policy. (Admi- 
ralty; The Liverpool, Brazil, and River Platte 
Steam Navigation Company, Limited, v. Benjamin 
Holmes; 74 L. T. Rep. 431.) 

PARTNERSHIP. —T wo persons carried on the busi- 
ness of a brewery for twenty-one years under part- 
nership articles, which provided that, on the death 
of a partner without nominating a son to succeed 
him (which event happened), the property, stock, 
goods, and effects were to be valued, and the sur- 
viving partner was to have the option to purchase 
at such valuation. 

The partnership was continued upon the same 
articles by a deed of covenant for a further period 
of seven years and afterwards without any written 
or verbal agreement. 

One partner died, and the surviving partner ex- 
ercised his option to purchase the business at the 
valuation. 
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Held, That, in taking such valuation, the good 
will of the business ought to be valued separately 
(except so far as it related to tied public houses 
forming part of the partnership property at the 
death of the partner) on the footing of the surviv- 
ing partner being at liberty to carry on the busi- 
ness. (Chan. Div.; Page v. Ratcliffe, 74 L. T. Rep, 
343, ) 


SerTtLemMent.—A fund settled by will on a per- 
son for life, with remainder to others in fee, was 
invested by the trustees on mortgage with a cove- 
nant that it should remain on the security for ten 
years. Afterwards an agreement was made under 
which it was repaid with interest in about eighteen 
months of the date of the agreement, with an ad- 
ditional sum representing in amount interest for a 
further year at the old rate. 

Held, that the additional sum was capital, not in- 
come, and belonged wholly to those entitled in 
remainder to the fund. (Chan. Div., Re Searancke 
(deceased); Simonds v. Huntington, 74 L. T. Rep. 
339.) 


TRADE NAME.—A manufacturer has no right to 
pass off goods made by him as those of a rival manu- 
facturer; ana, therefore, where a particular name 
has become known to the trade as designating the 
goods made by a particular maker, no one else has 
aright to use such name, though it may be a true 
and correct description of the goods made by him. 

Rule laid down in Leather Cloth Company v. 
American cloth Company (12 L. T. Rep. 742; 11 
H. L. C. 523) approved and applied. 

Burgess v. Burgess (3 De G. M. & G. 896) ex 
plained and distinguished. 

Semble, per Lord Herschell, that it is not accurate 
to speak of there being ‘‘ property ” in a trade mark 
at common law, though some of the rights incident 
to property may attach to it. 

(H. of L.; Reddeway & Co. v. Banham & Co., 74 
L. T. Rep. 289.) 

VARIATION OF SETTLEMENTS.— Upon a petition 
to vary two post-nuptial settlements after decree 
absolute for divorce, it appeared that the whole 
property was in land, and that if the respondent’s 
interests were extinguished, the petitioner would, 
by virtue of a clause in one of the settlements, have 
power to call upon the trustees to raise forthwith a 
sum, which, at the present time, would exceed the 
sale value of the whole of the settled property, and 
which would, therefore, if exercised by the peti- 
tioner, absolutely blot out all interests of the infant 
child of the parties under the settlement. The 
registrar, notwithstanding this, recommended that 
the respondent’s interests should be extinguished, 
as if he were dead. 

Held, That inasmuch as the child’s interest was 
accelerated by the extinguishment of the respon- 





dent’s interests, the child was thereby obtaining 
a certain gain against an uncertain loss, if the pe- 
titioner should now exercise the power conferred 
upon her by the settlement. (Chan. Div.; Creagh 
v. Creagh, 74 L. T. Rep. 4380.) 

VENDOR AND PURCHASER.— Under a contract of 
sale a vendor agreed to sell two messuages de- 
scribed as held by an indenture of lease dated the 
1st of August, 1872, for the unexpired residue of 
the term of eighty years, computed from the 15th 
March, 1866. The title was to commence with the 
lease, and the purchaser was to be deemed to buy 
with full notice thereof. The lease contained cove- 
nants referring to the lessor and his superior land- 
lord. The lease was, in fact, an underlease. 

Held, that as the purchaser could not be consid- 
ered to have had notice that the property that she 
was intending to purchase was in fact held by an. 
underlease, the representation that it was held by a 
lease was a fatal misdescription, and that a good 
title had not, therefore, been shown. (Chan. Div. ; 
Broom v. Phillips, 74 L. T. Rep. 459.) 


Aew Books and Rew Editions. 


AMERICAN ProBATE Reports. Vol. VIII. 
A. Greenholt, of the New York Bar. 


The value of this series of reports has been too 
well known for years to need any introductory re- 
marks by us. Some of the subjects covered by the 
cases in this volume include some of the most im- 
portant on the subject of probate and administra- 
tion of estates which have recently been determined 
by the appellate courts of the various States. The 
monographic notes deal with some of the most im- 
portant subjects which now engage the attention of 
lawyers, and are too many to enumerate in a short 
review of the work. A full index digest from vol- 
ume I, to and including the present volume, gives 
great satisfaction to those who use this series of 
reports, as it greatly simplifies the labor of research. 

Published by Baker, Voorhis & Co., 66 Nassau 
street, New York city. 


By A. 


AMERICAN State Rerorts. Volume XLVIII. 

The scope of this work is: Alabama Rep. 102; 
California Rep. 107; Connecticut Rep. 65; Florida 
Rep. 35; Illinois Rep. 157; Iowa Rep. 89, 90; 
Maryland Rep. 81: Mississippi Rep. 72; Missouri 
Rep. 127; Montana Rep. 15; Nebraska Rep. 44; 
New York Rep. 146; Vermont Rep, 167; Washing- 
ton Rep. 11; Wisconsin Rep. 90. 

Published by Bancroft-Whitney Company, San 
Francisco, Cal. 


A Snort History or SonicitTors. 
V. Christian, LL.D. 
It was our pleasure to receive this work, and we 


By Edward B. 
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have been very much pleased to peruse its pages. 
The work commences with the Origin and History 
of Attorneys, and continues on the subject of attor- 
neys during the reigns of Elizabeth and James I, 
the Origin of Solicitors, Attorneys and Solicitors 
until the act of 1729; the Eighteenth Century; 
Regulation and Taxation, Conveyancing and Criti- 
cism, The Nineteenth Century, Education and Re- 
muneration, and the Present Position of Solicitors; 
following which comes a chronological index. The 
latter is a full, historical compilation, beginning 
with the year 1190, down to the present time. The 
work is bound in cloth. 

Published by Reeves & Turner, 100 Chancery 
Lane and Carey street, London, England. 


LEADING IN LAW AND Curtous InN Court. By Ben- 
jamin F. Burnham. 


We publish in this number section 1450 of the 
above named book on the subject of state restraint 
upon foreign insurance companies. The work is 
one of the most clever and interesting that has been 
published in a long time and has already met with 
great popularity among the members of the bar. 
As the author most appropriately suggests, he com- 
menced the work and completed it with the idea 
that it should not only be a vade mecum for the pro- 
fessional reader, but also a thesaurus for the diver- 
sion and instruction of lay readers. The author has 
certainly accomplished both the desired results and 
several others besides, and has given usa delight- 
ful compliation which is not only instructive, but 
most pleasing in its manner and charming in its 
phraseology. The nature of the subject is one 
which would greatly disturb less gifted writers than 
the author; in fact many would have treated the 
subject either by collating a few incidents from 
history or experienve or else would have attempted to 
publish alarge and more bulky work. Mr. Burnham 
has succeeded beyond what we thought was possible 
and has given us a book containing about 1,500 
pages which is instructive for all sorts and conditions 
of men. The scope of the work is so large and is so 
original that we would not attempt to give it, sim- 
ply adding that in many parts of the book, at least 
every one may find what is interesting, original and 
novel. 

Published by Banks & Bros., New York and 
Albany. 


MARKETABLE TITLE TO Reau Estate. A Treatise 
on the Rights and Remedies of Vendors and 
Purchasers of Defective Titles, including the 
Law of Covenants for Title, the Doctrine of 
Specific Performance, and other kindred sub- 
jects. By Chapman W. Maupin, of the Wash- 
ington, D. C., bar. 


This work is a treatise on the law of title to real 





property, as that law is applied to vendor and pur- 
chaser, The author states, most appropriately, in 
the preface, that the material which composes this 
work has been drawn principally from cases that 
have arisen between buyer and seller of lands, and 
not from decisions in ejectment or other possessory 
actions, although these latter cases have been 
availed of whenever they supplied principles which 
affect the rights of the vendor or the purchaser, 
with respect to the title that is conveyed. The 
work is divided into two books; the first book is 
on Remedies in Affirmance of the Contract of Sale, 
and the second book is on Remedies in Disaffirm- 
ance or Rescission of the Contract of Sale. This 
admirable division enables the author to classify 
under each head, the most important determina- 
tions and decisions on the two subjects. The 
scheme of the book, with foot-notes which are 
most copious, permits an easy access, with the as- 
sistance of the index, to any subdivision in the 
book which the reader may wish to secure. The 
book is comprehensive in its scope, and hand- 
somely bound, useful to lawyers in every State, as 
well as abroad. 

Published by Baker, Voorhis & Company, 66 
Nassau street, New York city. 


A TREATISE UPON CONVEYANCES MADE By DEBTORS 
To DerRAUD CrepiTors. By Orlando F. Bump. 
Revised and Enlarged, 4th Edition, by James 
Mclivaine Gray, Washington, D. C. 


The work under review has been changed from 
the former editions by a condensation of the text 
and an addition to the notes, which have increased 
the size of the volume about one-third, or to about 
700 pages. The author has devoted most of his at- 
tention to the editing of the notes, merely rearrang- 
ing and simplifying the index. The work is divided 
into twenty-five chapters on History of the Law of 
Fraudulent Conveyances; What Constitutes a 
Fraudulent Conveyance; Fraudulent Intent; Badges 
of Fraud; Possession; When Possession is Fraud 
Per Se; Preferences; Bona Fides of the Transfer; 
Consideration; What Transfers Are Within the 
Statute; Voluntary Conveyances; Nuptial Settle- 
ments; Subsequent Creditors; Assignments for the 
Benefit of Creditors; Assignments Exacting Re- 
leases; How Far a Fraudulent Transfer is Void; 
Bona Fides Purchasers from Fraudulent Grantee; 
Who are Creditors; Lex Loci; Executions, Judg- 
ments and Attachments; Executors de son tort; 
Remedies; Evidence; Extent of Grantee’s Liability ; 
Cases and Statutes; Following which comes the 
Index. . 

Published by W. H. Lowdermilk & Co., Wash- 
ington, D. C. 
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